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$SSHOODQW��/LVD�9DQ�'\NH��DVNV�XV�WR�GHWHUPLQH�ZKHWKHU�WKH�WULDO�FRXUW

HUUHG�LQ�H[HUFLVLQJ�MXULVGLFWLRQ�WR�PRGLI\�D�9LUJLQLD�FXVWRG\�RUGHU��ZKHUH�WKH

FKLOGUHQ�KDYH�DWWHQGHG�VFKRRO�DQG�OLYHG�ZLWK�$SSHOOHH��5DQG\�9DQ�'\NH��LQ

WKLV�&RPPRQZHDOWK��IRU�ILYH�DQG�RQH�KDOI�PRQWKV�SXUVXDQW�WR�DQ�DJUHHPHQW

EHWZHHQ�ERWK�SDUHQWV��DQG�QHLWKHU�SDUHQW�FRQWLQXHV�WR�OLYH�LQ�WKH�FKLOGUHQ¶V

SUHYLRXV� ³KRPH� VWDWH´� RI� 9LUJLQLD�� � :H� KROG� WKDW� WKH� WULDO� FRXUW� SURSHUO\

H[HUFLVHG� MXULVGLFWLRQ� LQ� WKLV� FDVH� SXUVXDQW� WR� WKH� 8QLIRUP� &KLOG� &XVWRG\

-XULVGLFWLRQ� $FW� �³8&&-$´��� � $FFRUGLQJO\�� ZH� DIILUP� WKH� RUGHU� RYHUUXOLQJ

$SSHOODQW¶V� SUHOLPLQDU\� REMHFWLRQ� WR� 3HQQV\OYDQLD¶V� MXULVGLFWLRQ� DQG� UHPDQG

IRU�FRPSOHWLRQ�RI�WKH�FXVWRG\�SURFHHGLQJV��

7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKLV�DSSHDO�DUH�VHW�IRUWK�LQ

����������������������������������
��7KLV�DSSHDO� LV� FHUWLILHG�SXUVXDQW� WR�3D�5�$�3������E����� DV� WKH� WULDO� FRXUW
VWDWHV�LQ�LWV�RUGHU�WKDW�D�VXEVWDQWLDO�LVVXH�RI�MXULVGLFWLRQ�LV�SUHVHQWHG�



-�$��������

�����

WKH�WULDO�FRXUW¶V�RSLQLRQ�DV�IROORZV�

>$SSHOOHH@� DQG� >$SSHOODQW@� ZHUH� PDUULHG� RQ� $XJXVW� ��
����� LQ� 9LUJLQLD�� � 7KH\� OLYHG� LQ� 9LUJLQLD� WRJHWKHU� DV
KXVEDQG�DQG�ZLIH�XQWLO�-XQH������ZKHQ�>$SSHOOHH@�PRYHG
WR�$UPVWURQJ�&RXQW\��ZKHUH�KH�ZDV� UDLVHG�DQG�ZKHUH�KH
VWLOO�KDG�IDPLO\���$W�DURXQG�WKDW�WLPH�� >$SSHOODQW@� ILOHG�DQ
DFWLRQ� RU� DFWLRQV� LQ� WKH� &LUFXLW� &RXUW� RI� )DLUID[� &RXQW\�
9LUJLQLD�� SHUWDLQLQJ� WR� FKLOG� FXVWRG\�� FKLOG� VXSSRUW� DQG
GLYRUFH�

6HYHUDO�RUGHUV�SHUWDLQLQJ�WR�FKLOG�FXVWRG\�ZHUH�HQWHUHG�E\
WKDW� FRXUW�� DOO� RI� ZKLFK� DZDUGHG� ³SHUPDQHQW� FXVWRG\´� RI
WKH�WZR�FKLOGUHQ�WR�>$SSHOODQW@��ZLWK�WKH�PRVW�UHFHQW�RUGHU
RI� -DQXDU\� ���� ����� JLYLQJ� >$SSHOODQW@� VXFK� FXVWRG\� DQG
>$SSHOOHH@� RQO\� VXFK� YLVLWDWLRQ� SULYLOHJHV� ³DV� PD\� EH
SHUPLWWHG�E\�>$SSHOODQW@�´

,Q�WKH�HDUO\�SDUW�RI�-XQH�������>$SSHOODQW@�DQG�>$SSHOOHH@
VLJQHG�D�ZULWLQJ�ZKHUHE\�WKH\�DJUHHG�WKDW�WKH�WZR�FKLOGUHQ
ZRXOG� YLVLW� >$SSHOOHH@� IURP� 7KXUVGD\�� -XQH� ���� XQWLO
0RQGD\��-XQH�����������ZKLFK�LQFOXGHG�)DWKHU¶V�'D\���7KH
FKLOGUHQ� ZHUH� UHWXUQHG� WR� 9LUJLQLD� DIWHU� WKHLU� EULHI� VWD\
SXUVXDQW�WR�WKLV�DJUHHPHQW���+RZHYHU��WKH\�FDPH�EDFN�WR
3HQQV\OYDQLD� WR� DJDLQ� ³YLVLW´�ZLWK� >$SSHOOHH@� LQ� HDUO\� -XO\
SXUVXDQW�WR�DQRWKHU�ZULWWHQ�DJUHHPHQW�ZKLFK�SURYLGHG�IRU
WKHLU� VWD\LQJ� ZLWK� >$SSHOOHH@� XQWLO� $XJXVW� ������ � <HW
DQRWKHU� ZULWWHQ� DJUHHPHQW� ZDV� HQWHUHG� LQWR� LQ� $XJXVW
SHUPLWWLQJ� WKH� FKLOGUHQ� WR� OLYH� ZLWK� >$SSHOOHH@� XQWLO
1RYHPEHU���������

,Q� WKH� PHDQWLPH�� >$SSHOODQW@� PRYHG� IURP� KHU� KRPH� LQ
9LUJLQLD�WR�WKH�&KDUOHVWRQ��:HVW�9LUJLQLD�DUHD�DURXQG�-XO\
��������ZLWK�>$SSHOOHH¶V@�ZULWWHQ�FRQVHQW���$W�WKH�WLPH�VKH
PRYHG��WKH�9LUJLQLD�GLYRUFH�DFWLRQ�ZDV�VWLOO�SHQGLQJ�

2Q�1RYHPEHU����������>$SSHOODQW@�DQG�>$SSHOOHH@�HQJDJHG
LQ� D� WHOHSKRQH� FRQYHUVDWLRQ� LQ� ZKLFK� >$SSHOODQW@
UHSUHVHQWHG� WKDW� VKH� ZRXOG� WUDYHO� WR� .LWWDQQLQJ�
3HQQV\OYDQLD�� >$SSHOOHH¶V@� FXUUHQW� SODFH� RI� UHVLGHQFH�� RQ
6DWXUGD\�� 1RYHPEHU� ���� WR� SHUVRQDOO\� GHOLYHU� WR� KLP� D
FHUWLILFDWH� RI� WLWOH� IRU� D� FHUWDLQ� DXWRPRELOH�� � 1R� PHQWLRQ
ZDV�PDGH�E\�KHU�RI�DQ\�LQWHQWLRQ�WR�WDNH�WKH�FKLOGUHQ�EDFN
ZLWK� KHU� WR� :HVW� 9LUJLQLD�� � ,QVWHDG�� RQ� :HGQHVGD\�
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1RYHPEHU���� ������ >$SSHOODQW@� DSSHDUHG� DW� WKH�2IILFH� RI
WKH�3URWKRQRWDU\�RI�$UPVWURQJ�&RXQW\�ZLWK�D�FHUWLILHG�FRS\
RI� WKH� 9LUJLQLD� FRXUW� RUGHUV� JUDQWLQJ� KHU� SHUPDQHQW
FXVWRG\� RI� WKH� WZR� FKLOGUHQ�� � 6KH� FDXVHG� FRSLHV� RI� WKH
RUGHUV�WR�EH�JLYHQ�WR�WKH�6KHULII�DORQJ�ZLWK�LQVWUXFWLRQV�WR
HQIRUFH� WKHP�� � 7KH� 6KHULII� SLFNHG� WKH� FKLOGUHQ� XS� DIWHU
VFKRRO�DQG�GHOLYHUHG�WKHP�WR�WKH�PRWHO�ZKHUH�>$SSHOODQW@
ZDV� VWD\LQJ�� � >$SSHOOHH@�� LQ� WKH� PHDQWLPH�� OHDUQHG� RI
WKHVH� HYHQWV� DQG� DSSHDUHG� EHIRUH� WKH� &RXUW� ZLWK
>$SSHOODQW@��ZKR�ZDV�VWLOO�LQ�WKH�YLFLQLW\�RI�WKH�&RXUWKRXVH�
,Q�WKH�SUHVHQFH�RI�ERWK��WKH�&RXUW�RUGHUHG�WKDW�WKH�VWDWXV
TXR� EH� SUHVHUYHG� XQWLO� WKH� IROORZLQJ� GD\� ZKHQ� HYLGHQFH
FRXOG� EH� UHFHLYHG� E\� LW� SHUWDLQLQJ� WR� WKH� YDULRXV� LVVXHV�
7KH�&RXUW�� WKHUHIRUH�� GLUHFWHG�D� UHWXUQ� RI� WKH� FKLOGUHQ� WR
>$SSHOOHH@�SHQGLQJ�IXUWKHU�2UGHU�RI�&RXUW�

2Q�7KXUVGD\��1RYHPEHU����������DIWHU�DSSRLQWLQJ�FRXQVHO
IRU�>$SSHOODQW@�DQG�DIWHU�WKH�ILOLQJ�RI�WKH�DERYH�PHQWLRQHG
SHWLWLRQ� WR� PRGLI\� E\� >$SSHOOHH@�� WKH� &RXUW� FRQGXFWHG� D
KHDULQJ� RQ� WKH� MXULVGLFWLRQDO� LVVXH�� � $W� WKH� MXULVGLFWLRQDO
KHDULQJ�� HYLGHQFH� ZKLFK� HVWDEOLVKHG� WKH� DERYH�UHFLWHG
IDFWV�ZDV�SUHVHQWHG�

�7ULDO�&RXUW�2SLQLRQ��ILOHG�'HFHPEHU����������DW�������IRRWQRWH�RPLWWHG����2Q

'HFHPEHU� ���� ������ WKH� WULDO� FRXUW� HQWHUHG� DQ� RUGHU�� ZKLFK� RYHUUXOHG

$SSHOODQW¶V�SUHOLPLQDU\�REMHFWLRQ�WR�MXULVGLFWLRQ���7KH�WULDO�FRXUW�IXUWKHU�IRXQG

WKDW�D�VXEVWDQWLDO�LVVXH�RI�MXULVGLFWLRQ�LV�SUHVHQW�DQG�FHUWLILHG�DQ�LPPHGLDWH

DSSHDO�WR�WKLV�&RXUW���7KHUHDIWHU��$SSHOODQW�ILOHG�D�WLPHO\�QRWLFH�RI�DSSHDO�

$SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXH�IRU�RXU�UHYLHZ�

,6� 7+(� (;(5&,6(� 2)� -85,6',&7,21� ,1� 7+,6� &8672'<
0$77(5� $335235,$7(� 81'(5� ��� 3$�&�6�$�� >�@������ (7
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�$SSHOODQW
V�%ULHI�DW����



-�$��������

�����

$� WULDO� FRXUW¶V� GHFLVLRQ� WR� H[HUFLVH� RU� GHFOLQH� MXULVGLFWLRQ� LQ� D�PDWWHU

LQYROYLQJ�WKH�8&&-$�LV�ZLWKLQ�WKH�FRXUW¶V�GLVFUHWLRQ��DQG�ZH�ZLOO�QRW�GLVWXUE

WKH� FRXUW¶V� GHFLVLRQ� DEVHQW� DQ� DEXVH� RI� WKDW� GLVFUHWLRQ�� � 6HH� JHQHUDOO\

%ODFN� Y�� %ODFN�� ���� $��G� ���� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�

����� ���� $��G� ����� ��������+DPP� Y�� +DPP�� ���� $��G� ���� �3D�6XSHU�

�������0HUPDQ�Y��0HUPDQ������$��G������3D�6XSHU����������4XHVWLRQV�DV

WR� ZKHWKHU� RXU� FRXUWV� KDYH� MXULVGLFWLRQ� RYHU� LQWHUVWDWH� FXVWRG\� LVVXHV� IDOO

XQGHU� WKH�8QLIRUP�&KLOG� &XVWRG\� -XULVGLFWLRQ� $FW� DW� ��� 3D�&�6�$�� �������

������8&&-$��

7KH�8&&-$�LV�QRW�D�UHFLSURFDO�ODZ���6HH�H�J���%DLQHV�Y��:LOOLDPV�����

$��G� ������ ����� Q��� �3D�6XSHU�� �������+DWWRXP� Y�� +DWWRXP�� ���� $��G

����� ���� �3D�6XSHU�� ������� � +RZHYHU�� WKH� 8&&-$� DOVR� FRQWUROV� LQWHUVWDWH

FXVWRG\�GLVSXWHV�XQGHU�9LUJLQLD� ODZ�� �9D��&RGH�$11������������WR�������

�������� � 7KH� 8&&-$� ZDV� SURPXOJDWHG� WR� GHWHU� DEGXFWLRQV� DQG� XQLODWHUDO

FRQGXFW� E\� D� FRQWHVWDQW� WR� D� FXVWRG\� GLVSXWH�� WR� DYRLG� FRQIOLFW�ZLWK� RWKHU

FRXUWV�� WR� SURPRWH� FRRSHUDWLRQ� DQG� IDFLOLWDWH� WKH� HQIRUFHPHQW� RI� IRUHLJQ

FXVWRG\�GHFUHHV��DQG�WR�DVVXUH�WKDW�FXVWRG\�GLVSXWHV�DUH�KHDUG�LQ�WKH�IRUXP

ZLWK�ZKLFK� WKH�FKLOG�DQG� IDPLO\�KDYH� WKH�FORVHVW�FRQQHFWLRQ�� ����3D�&�6�$�

������D����������7HWWLV�Y��%R\XP������$��G�������������3D�6XSHU��������

0LGGOHWRQ�Y��0LGGOHWRQ������6�(��G��������������9D���������7KXV��IRU�RXU

DQDO\VLV��WKH�3HQQV\OYDQLD�DQG�WKH�9LUJLQLD�VWDWXWHV�DUH�LGHQWLFDO�LQ�IRUP�DQG

SXUSRVH�
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:KHQ� D� FRXUW� RI� DQRWKHU� VWDWH� KDV� HQWHUHG� D� FXVWRG\� GHFUHH�� WKH

8&&-$� UHTXLUHV� D� FRXUW� RI� WKLV� &RPPRQZHDOWK� WR� GHFOLQH� MXULVGLFWLRQ� WR

PRGLI\�WKH�IRUHLJQ�FRXUW¶V�FXVWRG\�GHFUHH��XQOHVV�

��� LW�DSSHDUV�WR�WKH�FRXUW�RI�WKLV�&RPPRQZHDOWK�WKDW
WKH�FRXUW�ZKLFK�UHQGHUHG�WKH�GHFUHH�GRHV�QRW�QRZ
KDYH�MXULVGLFWLRQ�XQGHU�MXULVGLFWLRQDO�SUHUHTXLVLWHV
VXEVWDQWLDOO\� LQ� DFFRUGDQFH� ZLWK� WKLV� VXEFKDSWHU
RU� KDV� GHFOLQHG� WR� DVVXPH� MXULVGLFWLRQ� WR�PRGLI\
WKH�GHFUHH��DQG

��� WKH�FRXUW�RI�WKLV�&RPPRQZHDOWK�KDV�MXULVGLFWLRQ�

��� 3D�&�6�$�� ������� � 7KXV�� WKH� FULWLFDO� LQTXLULHV� LQ� WKH� LQVWDQW� FDVH� DUH

ZKHWKHU�3HQQV\OYDQLD�KDV�DQ\�EDVLV� WR�DVVHUW� MXULVGLFWLRQ�RYHU�WKH�FXVWRG\

PDWWHU� DQG� ZKHWKHU� 9LUJLQLD� FRQWLQXHV� WR� PDLQWDLQ� LWV� MXULVGLFWLRQ� RYHU

FXVWRG\�

-XULVGLFWLRQ�LQ�D�FKLOG�FXVWRG\�PDWWHU�LV�FRQWUROOHG�E\�6HFWLRQ������D�

RI�WKH�8&&-$��ZKLFK�VWDWHV�LQ�SHUWLQHQW�SDUW�

�����������-XULVGLFWLRQ

�D�� *HQHUDO� UXOH�±� $� FRXUW� RI� WKLV� &RPPRQZHDOWK
ZKLFK� LV� FRPSHWHQW� WR� GHFLGH� FKLOG� FXVWRG\� PDWWHUV� KDV
MXULVGLFWLRQ�WR�PDNH�D�FKLOG�FXVWRG\�GHWHUPLQDWLRQ�E\�LQLWLDO
RU�PRGLILFDWLRQ�GHFUHH�LI�

��� WKLV�&RPPRQZHDOWK�

�L��LV�WKH�KRPH�VWDWH�RI�WKH�FKLOG�DW�WKH�WLPH
RI�FRPPHQFHPHQW�RI�WKH�SURFHHGLQJ��RU

�LL�� KDG� EHHQ� WKH� KRPH� VWDWH� RI� WKH� FKLOG
ZLWKLQ� VL[� ���� PRQWKV� EHIRUH� WKH
FRPPHQFHPHQW� RI� WKH� SURFHHGLQJ� DQG� WKH
FKLOG� LV� DEVHQW� IURP� WKLV� &RPPRQZHDOWK
EHFDXVH� RI� KLV� UHPRYDO� RU� UHWHQWLRQ� E\� D
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SHUVRQ� FODLPLQJ� KLV� FXVWRG\� RU� IRU� RWKHU
UHDVRQV�� DQG� D� SDUHQW� RU� SHUVRQ� DFWLQJ� DV
SDUHQW� FRQWLQXHV� WR� OLYH� LQ� WKLV
&RPPRQZHDOWK�

���� LW� LV� LQ� WKH� EHVW� LQWHUHVW� RI� WKH� FKLOG� WKDW� D
FRXUW� RI� WKLV� &RPPRQZHDOWK� DVVXPH� MXULVGLFWLRQ
EHFDXVH�

�L�� WKH� FKLOG� DQG� KLV� SDUHQWV�� RU� WKH� FKLOG
DQG� DW� OHDVW� RQH� FRQWHVWDQW�� KDYH� D
VLJQLILFDQW� FRQQHFWLRQ� ZLWK� WKLV
&RPPRQZHDOWK��DQG

�LL��WKHUH�LV�DYDLODEOH�LQ�WKLV�&RPPRQZHDOWK
VXEVWDQWLDO�HYLGHQFH�FRQFHUQLQJ�WKH�SUHVHQW
RU� IXWXUH� FDUH�� SURWHFWLRQ�� WUDLQLQJ� DQG
SHUVRQDO�UHODWLRQVKLSV�RI�WKH�FKLOG�

���� WKH� FKLOG� LV� SK\VLFDOO\� SUHVHQW� LQ� WKLV
&RPPRQZHDOWK��DQG�

�L��WKH�FKLOG�KDV�EHHQ�DEDQGRQHG��RU

�LL�� LW� LV� QHFHVVDU\� LQ� DQ� HPHUJHQF\� WR
SURWHFW� WKH� FKLOG� EHFDXVH� KH� KDV� EHHQ
VXEMHFWHG� WR� RU� WKUHDWHQHG� ZLWK
PLVWUHDWPHQW� RU� DEXVH� RU� LV� RWKHUZLVH
QHJOHFWHG�RU�GHSHQGHQW�

����L��LW�DSSHDUV�WKDW�QR�RWKHU�VWDWH�ZRXOG�KDYH
MXULVGLFWLRQ� XQGHU� SUHUHTXLVLWHV� VXEVWDQWLDOO\� LQ
DFFRUGDQFH� ZLWK� SDUDJUDSK� ����� ����� RU� ����� RU
DQRWKHU�VWDWH�KDV�GHFOLQHG�WR�H[HUFLVH�MXULVGLFWLRQ
RQ� WKH� JURXQG� WKDW� WKLV� &RPPRQZHDOWK� LV� WKH
PRUH�DSSURSULDWH�IRUXP�WR�GHWHUPLQH�WKH�FXVWRG\
RI�WKH�FKLOG��DQG

�����LL��LW�LV�LQ�WKH�EHVW�LQWHUHVW�RI�WKH�FKLOG�WKDW�WKH
FRXUW�DVVXPH�MXULVGLFWLRQ��RU

���� WKH� FKLOG� ZHOIDUH� DJHQFLHV� RI� WKH� FRXQWLHV
ZKHUHLQ� WKH� FRQWHVWDQWV� IRU� WKH� FKLOG� OLYH�� KDYH
PDGH�DQ�LQYHVWLJDWLRQ�RI�WKH�KRPH�RI�WKH�SHUVRQ
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WR�ZKRP�FXVWRG\�LV�DZDUGHG�DQG�KDYH�IRXQG�LW�WR
EH�VDWLVIDFWRU\�IRU�WKH�ZHOIDUH�RI�WKH�FKLOG�

��� 3D�&�6�$�� �� �����D��� VHH� DOVR� 9D�� &RGH� $11�� �� ������$� ������

�LGHQWLFDO� WR����3D�&�6�$�� �������D���� � 6HFWLRQ������RI� WKH�8&&-$� GHILQHV

³KRPH� VWDWH´� DV� ³>W@KH� VWDWH� LQ�ZKLFK� WKH� FKLOG� LPPHGLDWHO\� SUHFHGLQJ� WKH

WLPH�LQYROYHG�OLYHG�ZLWK�KLV�SDUHQWV��D�SDUHQW�RU�D�SHUVRQ�DFWLQJ�DV�SDUHQW�

RU� LQ�DQ� LQVWLWXWLRQ�� IRU�DW� OHDVW� VL[�FRQVHFXWLYH�PRQWKV«�´� ����3D�&�6�$���

������VHH�DOVR��9D��&RGH�$11�������������������LGHQWLFDO�WR����3D�&�6�$���

������

$SSHOODQW� ILUVW�DVVHUWV� WKDW� 3HQQV\OYDQLD�PD\�QRW�PRGLI\� WKH�9LUJLQLD

GHFUHH�EHFDXVH�3HQQV\OYDQLD� LV�ZLWKRXW� MXULVGLFWLRQ�� � $SSHOODQW� FODLPV� WKDW

9LUJLQLD�FRQWLQXHV�WR�PDLQWDLQ�³KRPH�VWDWH´�MXULVGLFWLRQ�RYHU�WKLV�PDWWHU�DQG�

WKHUHIRUH��3HQQV\OYDQLD�PXVW�GHFOLQH�MXULVGLFWLRQ���,Q�UHVSRQVH�WR�$SSHOODQW¶V

DUJXPHQW��WKH�WULDO�FRXUW�UHDVRQHG�

3UHOLPLQDULO\�� WKH� >WULDO@� &RXUW� QRWHV� WKDW� 3HQQV\OYDQLD� LV
QRW� WKH� ³KRPH� VWDWH´� RI� WKH� FKLOGUHQ�� � ��� 3D�&�6�� �����
GHILQHV� KRPH� VWDWH� DV� WKH� VWDWH� LQ� ZKLFK� WKH� FKLOG
LPPHGLDWHO\� SUHFHGLQJ� WKH� WLPH� LQYROYHG� OLYHG� ZLWK� D
SDUHQW� IRU� DW� OHDVW� VL[� FRQVHFXWLYH�PRQWKV�� � 7KH� FKLOGUHQ
KDG� QRW� OLYHG� LQ� 3HQQV\OYDQLD� IRU� WKH� VL[� PRQWK� SHULRG
EHIRUH� WKH� ILOLQJ� RI� WKH� SHWLWLRQ� WR� PRGLI\�� � 7KHUHIRUH�
3HQQV\OYDQLD� KDV� QR� MXULVGLFWLRQ� XQGHU� ��� 3D�&�6�� �
�����D�����L��� � +RZHYHU�� LW� FHUWDLQO\� DSSHDUV� WKDW
3HQQV\OYDQLD� GRHV� KDYH� MXULVGLFWLRQ� XQGHU� ��� 3D�&�6�� �
�����D������ � 6XEVHFWLRQ� WZR� RI� WKH� VWDWXWH� SHUPLWV
3HQQV\OYDQLD� WR� DVVXPH� MXULVGLFWLRQ� ZKHQ� QHFHVVDU\� WR
VHUYH�WKH�EHVW�LQWHUHVWV�RI� WKH�FKLOG�� � -XULVGLFWLRQ�PD\�EH
DVVXPHG�E\� 3HQQV\OYDQLD�ZKHQ� WKH� FKLOGUHQ� DQG� DW� OHDVW
RQH� SDUHQW� KDYH� DW� OHDVW� RQH� VLJQLILFDQW� FRQQHFWLRQ� ZLWK
WKLV� &RPPRQZHDOWK� DQG� WKHUH� LV� DYDLODEOH� LQ� WKLV
&RPPRQZHDOWK� VXEVWDQWLDO� HYLGHQFH� FRQFHUQLQJ� WKH
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SUHVHQW� RU� IXWXUH� FDUH�� SURWHFWLRQ�� WUDLQLQJ� DQG� SHUVRQDO
UHODWLRQVKLSV�RI�WKH�FKLOG���7KH�FKLOGUHQ�KDYH�EHHQ�HQUROOHG
LQ�VFKRRO�LQ�3HQQV\OYDQLD���)XUWKHUPRUH��WKH�FKLOGUHQ�KDYH
H[WHQGHG� IDPLO\� ORFDWHG� LQ� 3HQQV\OYDQLD�� � ,QGHHG�� LW� LV� LQ
WKH� EHVW� LQWHUHVW� RI� WKH� FKLOGUHQ� IRU� 3HQQV\OYDQLD� WR
DVVXPH� MXULVGLFWLRQ� EHFDXVH� 9LUJLQLD� UHDOO\� QR� ORQJHU� KDV
DQ�LQWHUHVW�LQ�WKHLU�ZHOIDUH�DQG�EHFDXVH�WKH\�DUH�FRPSOHWH
VWUDQJHUV�WR�WKH�6WDWH�RI�:HVW�9LUJLQLD�

8QGHU����3D�&�6���������KRZHYHU��3HQQV\OYDQLD�PD\�VWLOO
QRW�PRGLI\�DQ�RXW�RI�VWDWH�FXVWRG\�RUGHU�XQOHVV�WKH�VWDWH
LQ�ZKLFK�WKH�RUGHU�ZDV�HQWHUHG�QR�ORQJHU�KDV�MXULVGLFWLRQ�
$�UHYLHZ�RI�WKH�UHOHYDQW�SRUWLRQ�RI�9LUJLQLD¶V�VWDWXWH��&RGH
RI� 9LUJLQLD�� ��������� LGHQWLFDO� WR� ��� 3D�&�6�� �� �����
UHYHDOV� WKDW� 9LUJLQLD� KDV� QR� EDVLV� WR� DQ\� ORQJHU� FODLP
>³KRPH� VWDWH´@� MXULVGLFWLRQ�� � 7KH� &RXUW� SDUWLFXODUO\� QRWHV
WKDW�VXEVHFWLRQ��$�����LL��UHTXLUHV�WKDW�DW�OHDVW�RQH�RI�WKH
SDUHQWV�FRQWLQXH� WR� OLYH� LQ�9LUJLQLD��ZKLFK� LV�QRW�WKH� FDVH
KHUH�

)XUWKHUPRUH�������D����� SHUPLWV� 3HQQV\OYDQLD� WR� DVVXPH
MXULVGLFWLRQ� ZKHQ� LW� DSSHDUV� DV� LI� QR� RWKHU� VWDWH� FDQ
DVVXPH� MXULVGLFWLRQ�� � &RQVHTXHQWO\�� EHFDXVH� LW� LV� XQOLNHO\
WKDW�9LUJLQLD�RU�:HVW�9LUJLQLD�KDYH�MXULVGLFWLRQ�XQGHU�WKHLU
FRUUHODWLRQ� WR� ��� 3D�&�6�� ������D������ �D������ RU� �D�����
3HQQV\OYDQLD� KDV� MXULVGLFWLRQ� XQGHU� ��� 3D�&�6�
������D�����

�7ULDO�&RXUW�2SLQLRQ��VXSUD�DW������� � ,Q�DFFRUG�ZLWK�WKH� IRUHJRLQJ� ODZ�DQG

WKH�ZHOO�UHDVRQHG�DQDO\VLV� RI� WKH� WULDO� FRXUW���ZH� FRQFOXGH� WKDW�$SSHOODQW
V

ILUVW�FODLP�LV�ZLWKRXW�PHULW�

$SSHOODQW� DOVR� DUJXHV� WKDW� 3HQQV\OYDQLD� PXVW� GHFOLQH� MXULVGLFWLRQ

SXUVXDQW�WR����3D�&�6�$�� �������EHFDXVH�D�GLYRUFH� DFWLRQ��ZKLFK� LQFOXGHG

����������������������������������
��:H�DGG�WKDW�9LUJLQLD�PD\�QR�ORQJHU�DVVHUW�MXULVGLFWLRQ�XQGHU�LWV�YHUVLRQ�RI
��� 3D�&�6�$�� �� �����D������ FRGLILHG� DW� 9D�� &RGH� $11�� �� �������$����
�0LFKLH� ������� EHFDXVH� ERWK� SDUWLHV� DQG� WKH� FKLOGUHQ� KDYH� PRYHG� IURP
9LUJLQLD��WKHUHE\�H[WLQJXLVKLQJ�DQ\�³VLJQLILFDQW�FRQQHFWLRQ´�ZLWK�9LUJLQLD�
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FXVWRG\�SURFHHGLQJV��ZDV�VWLOO�SHQGLQJ�LQ�9LUJLQLD���:H�GLVDJUHH�

6HFWLRQ������SURYLGHV�LQ�SHUWLQHQW�SDUW�

���������6LPXOWDQHRXV�SURFHHGLQJV�LQ�RWKHU�VWDWHV

�D� *HQHUDO� UXOH�±� $� FRXUW� RI� WKLV� &RPPRQZHDOWK
VKDOO� QRW� H[HUFLVH� LWV� MXULVGLFWLRQ� XQGHU� WKLV
VXEFKDSWHU�LI��DW�WKH�WLPH�RI� ILOLQJ� WKH�SHWLWLRQ��D
SURFHHGLQJ� FRQFHUQLQJ� WKH� FXVWRG\� RI� WKH� FKLOG
ZDV�SHQGLQJ�LQ�D�FRXUW�RI�DQRWKHU�VWDWH�H[HUFLVLQJ
MXULVGLFWLRQ� VXEVWDQWLDOO\� LQ� FRQIRUPLW\� ZLWK� WKLV
VXEFKDSWHU�� XQOHVV� WKH� SURFHHGLQJ� LV� VWD\HG� E\
WKH� FRXUW� RI� WKH� RWKHU� VWDWH� EHFDXVH� WKLV
&RPPRQZHDOWK�LV�D�PRUH�DSSURSULDWH�IRUXP�RU�IRU
RWKHU�UHDVRQV�

���3D�&�6�$��������

3XUVXDQW�WR�RXU�GLVSRVLWLRQ�RI�$SSHOODQW¶V�ILUVW�FODLP��9LUJLQLD�QR�ORQJHU

UHWDLQV� MXULVGLFWLRQ�XQGHU�WKH�8&&-$�� �7KXV��3HQQV\OYDQLD�QHHG�QRW� GHFOLQH

MXULVGLFWLRQ� XQGHU� 6HFWLRQ� ����� EHFDXVH� 9LUJLQLD� LV� QR� ORQJHU� ³H[HUFLVLQJ

MXULVGLFWLRQ� VXEVWDQWLDOO\� LQ� FRQIRUPLW\� ZLWK� WKLV� VXEFKDSWHU�´� � 6HH� ��

3D�&�6�$�� �� ������ � 0RUHRYHU�� E\� YLUWXH� RI� WKH� WHVWLPRQ\� RIIHUHG� DW� WKH

MXULVGLFWLRQ� KHDULQJ�� DV� ZHOO� DV� ZULWWHQ� FRPPXQLFDWLRQV� ZLWK� WKH� )DLUID[

&RXQW\� �9LUJLQLD�� &LUFXLW� &RXUW�� WKH� WULDO� FRXUW� IRXQG� WKDW� QR� FXVWRG\

SURFHHGLQJV�ZHUH� ³SHQGLQJ´� LQ�9LUJLQLD� LQ� DQ\�PHDQLQJIXO� VHQVH�� � 7KH� WULDO

FRXUW� EDVHG� WKLV� ILQGLQJ� RQ� WKH� IDFW� WKDW� ���� QR� GHFLVLRQ� LV� GXH� IURP� DQ\

9LUJLQLD�&RXUW�� ����QR�KHDULQJ� LV�\HW� WR� EH�KHOG� LQ� 9LUJLQLD� RQ� WKH� FXVWRG\

LVVXH������QHLWKHU�SDUW\�KDV�UHTXHVWHG�D�KHDULQJ�RQ�WKH�FXVWRG\�LVVXH��DQG

���� ERWK� $SSHOODQW� DQG� $SSHOOHH� KDYH� DEDQGRQHG� WKH� VWDWH� RI� 9LUJLQLD�



-�$��������

������

$FFRUGLQJO\�� ZH� FRQFOXGH� WKDW� 3HQQV\OYDQLD� LV� QRW� UHTXLUHG� WR� GHFOLQH

MXULVGLFWLRQ�SXUVXDQW�WR����3D�&�6�$��������

)LQDOO\�� $SSHOODQW� DUJXHV� WKDW� 3HQQV\OYDQLD� LV� UHTXLUHG� WR� GHFOLQH

MXULVGLFWLRQ� EHFDXVH� $SSHOOHH� XQLODWHUDOO\� UHWDLQHG� WKH� FKLOGUHQ� LQ

3HQQV\OYDQLD�LQ�YLRODWLRQ�RI�WKH�9LUJLQLD�FXVWRG\�RUGHU���:H�GLVDJUHH�

8QGHU�6HFWLRQ������RI�WKH�8&&-$��D�FRXUW�RI�WKLV�&RPPRQZHDOWK�³VKDOO

QRW�H[HUFLVH�LWV�MXULVGLFWLRQ�WR�PRGLI\�D�FXVWRG\�GHFUHH�RI�DQRWKHU�VWDWH�LI�WKH

SHWLWLRQHU��ZLWKRXW�FRQVHQW�RI�WKH�SHUVRQ�HQWLWOHG�WR�FXVWRG\��KDV�LPSURSHUO\

UHPRYHG� WKH� FKLOG� IURP� WKH� SK\VLFDO� FXVWRG\� RI� WKH� SHUVRQ� HQWLWOHG� WR

FXVWRG\�RU�KDV�LPSURSHUO\�UHWDLQHG�WKH�FKLOG�DIWHU�D�YLVLW�RU�RWKHU�WHPSRUDU\

UHOLQTXLVKPHQW�RI�SK\VLFDO�FXVWRG\�´�����3D�&�6�$���������E����,Q�WKH�LQVWDQW

FDVH�� $SSHOOHH� QHYHU� LPSURSHUO\� UHPRYHG� WKH� FKLOGUHQ� IURP� WKH� SK\VLFDO

FXVWRG\�RI�$SSHOODQW���7R�WKH�FRQWUDU\��$SSHOOHH�KDG�SK\VLFDO�FXVWRG\�RI�WKH

FKLOGUHQ�SXUVXDQW�WR�D�ZULWWHQ�DJUHHPHQW�H[HFXWHG�E\�$SSHOODQW���8QGHU�WKH

WHUPV�RI�WKH�DJUHHPHQW��$SSHOODQW�FRQVHQWHG�WR�$SSHOOHH¶V�UHWDLQLQJ�SK\VLFDO

FXVWRG\�RI� WKH� FKLOGUHQ�� �0RUHRYHU�� $SSHOOHH� GLG� QRW� LPSURSHUO\� UHWDLQ� WKH

FKLOGUHQ�DIWHU�D�YLVLW�RU�RWKHU�WHPSRUDU\�UHOLQTXLVKPHQW�RI�SK\VLFDO�FXVWRG\

DV�KH�ZDV�QRW�DVNHG�WR�UHWXUQ�WKH�FKLOGUHQ�WR�$SSHOODQW�DW�DQ\�WLPH�SULRU�WR

$SSHOODQW¶V�DWWHPSW�WR�HQIRUFH�WKH�9LUJLQLD�FXVWRG\�RUGHU�� �7R�WKH�FRQWUDU\�

$SSHOOHH� ILOHG� D� SHWLWLRQ� WR�PRGLI\� WKH� 9LUJLQLD� GHFUHH� RQO\� DIWHU� $SSHOODQW

KDG� XQLODWHUDOO\� WDNHQ� SK\VLFDO� FXVWRG\� RI� WKH� FKLOGUHQ�� � $FFRUGLQJO\�� ZH
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FRQFOXGH�WKDW�6HFWLRQ������LV�LQDSSOLFDEOH�LQ�WKH�LQVWDQW�FDVH�DQG�$SSHOODQW¶V

LVVXH�ZDUUDQWV�QR�UHOLHI�

%DVHG� XSRQ� WKH� IRUHJRLQJ� DQDO\VLV��ZH� DIILUP� WKH� WULDO� FRXUW¶V� RUGHU�

ZKLFK� RYHUUXOHG� $SSHOODQW¶V� SUHOLPLQDU\� REMHFWLRQ� WR� 3HQQV\OYDQLD

MXULVGLFWLRQ�

2UGHU� DIILUPHG�� FDVH� UHPDQGHG� IRU� IXUWKHU� FXVWRG\� SURFHHGLQJV�

-XULVGLFWLRQ�LV�UHOLQTXLVKHG�


