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��� $SSHOODQW�� 5HHG� $WYLOOH� 6WDUU�� DSSHDOV� IURP� KLV� 2FWREHU� ��� ����

MXGJPHQW�RI�VHQWHQFH�RI�D������ILQH�DQG�IRUW\�HLJKW������KRXUV� WR� WZHQW\�

WKUHH������PRQWKV¶�LPSULVRQPHQW�LPSRVHG�DIWHU�KH�ZDV�FRQYLFWHG�RI�GULYLQJ

XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO��

��� 7KH�HYLGHQFH�DGGXFHG�DW�WULDO�LQGLFDWHV�WKDW�3DWUROPDQ�:LOOLDP�6WUD\HU

RI� 8SSHU� $OOHQ� 7RZQVKLS� ZDV� RQ� URXWLQH� SDWURO� LQ� D�PDUNHG� SROLFH� FDU� RQ

$XJXVW� ���� ������ � $W� ����� S�P��� ZKLOH� ZRUNLQJ� WKH� QLJKW� VKLIW�� 2IILFHU

6WUD\HU�UHFHLYHG�D�UHSRUW� IURP�FRXQW\�FRQWURO�WKDW�D�FLWL]HQ�KDG�FDOOHG�LQ�D

UHSRUW�RI�D�SRVVLEOH�GUXQN�GULYHU���7KH�FLWL]HQ�LQGLFDWHG�WKDW�KH�KDG�IROORZHG

D�SXUSOH�RU�PDURRQ�)RUG�([SORUHU��OLFHQVH�QXPEHU�6&/�����IRU�VHYHUDO�PLOHV

RYHU� VHYHUDO� URDGV�� � 7KH� YHKLFOH�ZDV� EHLQJ� GULYHQ�HUUDWLFDOO\� DQG� ZHDYLQJ

EDFN�DQG�IRUWK��DQG�WKH�FLWL]HQ�ZDV�FRQFHUQHG�IRU� WKH�VDIHW\�RI�WKH�SXEOLF�

����������������������������������
�$SSHOODQW�ZDV�FRQYLFWHG�RI�YLRODWLQJ����3D�&�6�$���������D��������
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(LJKW� PLQXWHV� DIWHU� UHFHLYLQJ� WKH� FLWL]HQ¶V� UHSRUW�� 2IILFHU� 6WUD\HU� VSRWWHG

DSSHOODQW¶V� YHKLFOH� DQG� IROORZHG� KLP� IRU� DSSUR[LPDWHO\� RQH� DQG� RQH�KDOI

PLOHV�� � +LV� SDWURO� FDU� ZDV� HTXLSSHG� ZLWK� D� YLGHR� FDPHUD�� ZKLFK� ZDV

DFWLYDWHG�DV�6WUD\HU�IROORZHG�DSSHOODQW���6WUD\HU�REVHUYHG�DSSHOODQW¶V�YHKLFOH

EHLQJ�GULYHQ�HUUDWLFDOO\�DQG� UHSHDWHGO\�VWUDGGOLQJ� WKH�ZKLWH� IRJ� OLQH�RQ� WKH

ULJKW� VLGH� RI� WKH� URDG�� � � $W� RQH� SRLQW�� IRU� DSSUR[LPDWHO\� ���� \DUGV�� WKH

YHKLFOH¶V�ULJKW�WLUHV�URGH�RQ�WRS�RI�WKH�IRJ�OLQH���2Q�WZR�RFFDVLRQV��WKH�RIILFHU

DOVR�REVHUYHG�GXVW�FRPH�IURP�XQGHU�WKH�YHKLFOH¶V�ULJKW�WLUHV�DV�WKH\�OHIW�WKH

HGJH� RI� WKH� URDG�� � $IWHU� WKH� VHFRQG� RI� WKHVH� RFFDVLRQV�� 6WUD\HU� VWRSSHG

DSSHOODQW¶V�YHKLFOH���$V�KH�VSRNH�ZLWK�DSSHOODQW��6WUD\HU�GHWHFWHG�WKH�RGRU�RI

DOFRKRO���$SSHOODQW�VXEVHTXHQWO\�IDLOHG�D�ILHOG�VREULHW\�WHVW�DQG�ZDV�DUUHVWHG

IRU�'8,��&KHPLFDO�WHVWLQJ�RI�DSSHOODQW¶V�EUHDWK�LQGLFDWHG�D�EORRG�DOFRKRO�OHYHO

RI������SHUFHQW�

��� 2Q�$SULO����������D�KHDULQJ�ZDV�KHOG�RQ�DSSHOODQW¶V�RPQLEXV�SUHWULDO

PRWLRQ� WR� VXSSUHVV�� � 'XH� WR� WKH� QDWXUH� RI� DSSHOODQW¶V� FODLP� RQ� DSSHDO�� D

GHWDLOHG�UHYLHZ�RI�WKLV�KHDULQJ�LV�QHFHVVDU\���7KH�VROH�LVVXH�DGGUHVVHG�DW�WKH

KHDULQJ�ZDV�ZKHWKHU�6WUD\HU�KDG�UHDVRQDEOH�DQG�DUWLFXODEOH�VXVSLFLRQ�VR�DV

WR� MXVWLI\�WKH�VWRS�RI�DSSHOODQW¶V�YHKLFOH�� �7KH�SDUWLHV�VWLSXODWHG�WKDW� LI� WKH

FRXUW�IRXQG�WKDW�6WUD\HU�SURSHUO\�FRQGXFWHG�WKH�WUDIILF�VWRS��WKH�VXEVHTXHQW

DUUHVW�IRU�'8,�ZDV�ODZIXO���6WUD\HU�WHVWLILHG�WR�UHFHLYLQJ�WKH�UDGLR�UHSRUW�WKDW

DSSHOODQW¶V�YHKLFOH�ZDV� ³ZHDYLQJ�EDFN�DQG� IRUWK�VR�PXFK� WR�WKH�SRLQW� WKDW

WKH� SHUVRQ� ZKR� FDOOHG� EHOLHYHG� WKDW� WKH� RSHUDWRU� ZDV� GULYLQJ� XQGHU� WKH
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LQIOXHQFH�´� � �1�7��� �������� DW� ������� �+H� DOVR� WHVWLILHG� WKDW� DV� KH� IROORZHG

DSSHOODQW�� ³WKH� YHKLFOH� VZD\HG� DQG� RQ� VHYHUDO� RFFDVLRQV� WKH� WLUHV� RI� WKH

YHKLFOH�URGH�RQWR�WKH�ZKLWH�OLQH�RQ�WKH�ULJKW�VLGH�DQG�RQ�RQH�RFFDVLRQ�WKH\

FURVVHG�RYHU� WKH� ULJKW� VLGH� RI� /LVEXUQ�5RDG� �� �� �� �� �+H�ZRXOG� VZHUYH� RYHU

ULJKW�RQ�WKH�OLQH�DQG�WKHQ�FRPH�EDFN�RYHU��DQG�,�EHOLHYH�WKHUH�ZHUH�WKUHH�RU

IRXU�RFFDVLRQV�ZKHQ�KH�GLG� WKLV�´� ��1�7��DW������ �8QGHU�TXHVWLRQLQJ�E\� WKH

GLVWULFW� DWWRUQH\�� 6WUD\HU� VWDWHG� KH� VWRSSHG� DSSHOODQW¶V� YHKLFOH� IRU� WZR

UHDVRQV��EDVHG�XSRQ�WKH� UDGLR� UHSRUW��KH�ZDV� FRQFHUQHG� IRU� SXEOLF� VDIHW\�

DQG�KH�SHUVRQDOO\�REVHUYHG�DSSHOODQW¶V�HUUDWLF�GULYLQJ� �1�7��DW��������� �2Q

FURVV�H[DPLQDWLRQ�� 6WUD\HU� DOVR� WHVWLILHG� KH� EDVHG� WKH� WUDIILF� VWRS� RQ� KLV

REVHUYDWLRQV� RI� DSSHOODQW¶V� GULYLQJ�� � 7KH� VSHFLILF� VHFWLRQ� KH� EHOLHYHG

DSSHOODQW� KDG� YLRODWHG� ZDV� ��� 3D�&�6�$�� �� ������ 'ULYLQJ� RQ� URDGZD\V

OLQHG� IRU� WUDIILF�� ZKLFK� SURYLGHV�� ³$� YHKLFOH� VKDOO� EH� GULYHQ� DV� QHDUO\� DV

SUDFWLFDEOH�HQWLUHO\�ZLWKLQ�D�VLQJOH�ODQH�DQG�VKDOO�QRW�EH�PRYHG�IURP�WKH�ODQH

XQWLO� WKH�GULYHU�KDV�ILUVW�DVFHUWDLQHG� WKDW� WKH�PRYHPHQW�FDQ�EH�PDGH�ZLWK

VDIHW\�´�

����������������������������������
�6HFWLRQ���������SURYLGHV�LQ�LWV�HQWLUHW\�

���������'ULYLQJ�RQ�URDGZD\V�OLQHG�IRU�WUDIILF

���:KHQHYHU�DQ\�URDGZD\�KDV�EHHQ�GLYLGHG�LQWR�WZR
RU�PRUH�FOHDUO\�PDUNHG�ODQHV�IRU�WUDIILF�WKH�IROORZLQJ
UXOHV� LQ� DGGLWLRQ� WR� DOO� RWKHUV� QRW� LQFRQVLVWHQW
WKHUHZLWK�VKDOO�DSSO\�

��������'ULYLQJ�ZLWKLQ�VLQJOH�ODQH����$�YHKLFOH�VKDOO
EH�GULYHQ�DV�QHDUO\�DV�SUDFWLFDEOH�HQWLUHO\�ZLWKLQ�D
VLQJOH�ODQH�DQG�VKDOO�QRW�EH�PRYHG�IURP�WKH�ODQH
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��� )ROORZLQJ�WKH�KHDULQJ��WKH�FRXUW�FRQFOXGHG�WKDW�2IILFHU�6WUD\HU�ODFNHG

UHDVRQDEOH� JURXQGV� WR� VXVSHFW� D� YLRODWLRQ� RI� VHFWLRQ� ������ EHFDXVH� WKDW

VHFWLRQ�GRHV�QRW�UHTXLUH�³SHUIHFW�DGKHUHQFH�WR�GULYLQJ�HQWLUHO\�ZLWKLQ�D�VLQJOH

PDUNHG�ODQH�RQ�DOO�RFFDVLRQV�´���6OLS�2S��DW������FLWLQJ�&RPPRQZHDOWK�Y�

0DORQH�� ��� '� 	� &� �WK� ���� ��� �&�3�� &XPEHUODQG� &RXQW\� �������

1RQHWKHOHVV��WKH�FRXUW�GHQLHG�DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV���,Q�DQ�2SLQLRQ

LQ� VXSSRUW� RI� LWV� 2UGHU� GHQ\LQJ� VXSSUHVVLRQ�� WKH� FRXUW� VWDWHG� LW� KDG

FRQGXFWHG�LWV�RZQ�UHYLHZ�RI�WKH�YLGHRWDSH�IURP�6WUD\HU¶V�SDWURO�FDU���%DVHG

RQ� WKLV� UHYLHZ�� WKH� FRXUW� FRQFOXGHG� DSSHOODQW¶V� YHKLFOH�ZHDYHG� FRQVWDQWO\�

WKH� YHKLFOH¶V� WLUHV� ZHUH� RQ� WKH� EHUP� QXPHURXV� WLPHV�� WKH� YHKLFOH� DOPRVW

VWUXFN�D�WUDIILF�VLJQ�DQG�DSSHOODQW¶V�GULYLQJ�ZDV�HUUDWLF����6OLS�2S���*XLGR��-��

�������� DW����� � � 7KH� FRXUW� IXUWKHU� FRQFOXGHG� WKDW� EDVHG�XSRQ�DOO� WKH� IDFWV

EHIRUH�KLP�RQ�WKH�QLJKW�LQ�TXHVWLRQ���WKH�FLWL]HQ¶V�UHSRUW�RI�D�SRVVLEOH�GUXQN

GULYHU�DQG�KLV�RZQ�REVHUYDWLRQV�RI�DSSHOODQW¶V�GULYLQJ���2IILFHU�6WUD\HU�³KDG�

DW�WKH�YHU\�OHDVW��D�UHDVRQDEOH�DQG�DUWLFXODEOH�EDVLV�WR�VWRS�WKH�'HIHQGDQW�WR

LQYHVWLJDWH� D� SRVVLEOH� 'ULYLQJ� 8QGHU� WKH� ,QIOXHQFH� RIIHQVH�� � ��� 3D�&�6�$�

�����´� � �6OLS� 2S�� DW� ���� � 2Q� WKLV� EDVLV�� WKH� FRXUW� GHQLHG� DSSHOODQW¶V

�������������������������������������������������������������������������������������������������������������
XQWLO� WKH� GULYHU� KDV� ILUVW� DVFHUWDLQHG� WKDW� WKH
PRYHPHQW�FDQ�EH�PDGH�ZLWK�VDIHW\�

�� 7KH� FRXUW� HPSKDVL]HG� WKDW�� DV� LQ� &RPPRQZHDOWK� Y�� 0DORQH�� ��� '� 	
&�WK���������&�3��&XPEHUODQG�&RXQW\��������WKHUH�ZHUH�QR�RWKHU�YHKLFOHV
RQ�WKH�URDG�DW�WKH�WLPH�2IILFHU�6WUD\HU�IROORZHG�DSSHOODQW�



-��$��������

�����

VXSSUHVVLRQ�PRWLRQ�DQG��IROORZLQJ�D�QRQMXU\�WULDO��KH�ZDV�FRQYLFWHG�RI�'8,��

7KLV�DSSHDO�IROORZHG�

��� $SSHOODQW�FODLPV�WKDW�EHFDXVH�2IILFHU�6WUD\HU�WHVWLILHG�WKH� WUDIILF� VWRS

ZDV� EDVHG� XSRQ� D� VXVSHFWHG� YLRODWLRQ� RI� VHFWLRQ� ������ WKH� WULDO� FRXUW

LPSURSHUO\� VXEVWLWXWHG� LWV� MXGJPHQW� IRU� WKDW� RI� WKH� RIILFHU� ZKHQ� LW

GHWHUPLQHG� WKH� VWRS� ZDV� MXVWLILHG� EHFDXVH� 6WUD\HU� KDG� D� UHDVRQDEOH� DQG

DUWLFXODEOH�EDVLV�WR�VXVSHFW�DSSHOODQW�RI�'8,����,Q�D�UHODWHG�FODLP��DSSHOODQW

DUJXHV� WKH� WULDO� FRXUW� YLRODWHG� KLV� FRQVWLWXWLRQDO� ULJKW� WR� D� IDLU� KHDULQJ� E\

VXEVWLWXWLQJ�LWV�MXGJPHQW�IRU�WKDW�RI�2IILFHU�6WUD\HU���:H�UHMHFW�WKHVH�FODLPV�

,QLWLDOO\�� DSSHOODQW¶V� FODLPV� DUH� HUURQHRXVO\� EDVHG� RQ� WKH� DVVXPSWLRQ� WKDW

2IILFHU�6WUD\HU�VWRSSHG�DSSHOODQW�EDVHG�VROHO\�RQ�WKH�VXVSLFLRQ�WKDW�KH�KDG

YLRODWHG�VHFWLRQ��������,QVWHDG��DV�QRWHG��2IILFHU�6WUD\HU�WHVWLILHG�DW�OHQJWK

WKDW�WKH�VWRS�ZDV�EDVHG�RQ�WKH�FLWL]HQ¶V�UHSRUW�RI�D�SRVVLEOH�'8,�DQG�RQ�KLV

����������������������������������
�7KH�FKDUJH�XQGHU�VHFWLRQ������ZDV�GLVPLVVHG�

�$SSHOODQW¶V�ILUVW�FODLP�UHDGV�DV�IROORZV�

>7@KH� VXSSUHVVLRQ� FRXUW� HUUHG� LQ� IDLOLQJ� WR� JUDQW
DSSHOODQW¶V� PRWLRQ� IRU� VXSSUHVVLRQ� ZKHUH� WKH� FRXUW
GHWHUPLQHG�WKDW�WKH�VWRS�RI�DSSHOODQW¶V�YHKLFOH�ZDV
QRW� MXVWLILHG� IRU� WKH� UHDVRQV� DUWLFXODWHG� E\� WKH
DUUHVWLQJ�RIILFHU��EXW� IRUPXODWHG� LWV�RZQ�FRQFOXVLRQV
DV�WR�WKH�PDQQHU�RI�DSSHOODQW¶V�GULYLQJ�WR�MXVWLI\�WKH
VWRS� RI� DSSHOODQW¶V� YHKLFOH�� ZKLFK� FRQFOXVLRQV� GLIIHU
IURP� WKH� IDFWV� DQG� REVHUYDWLRQV� DUWLFXODWHG� E\� WKH
DUUHVWLQJ� RIILFHU� DV� KLV� MXVWLILFDWLRQ� IRU� WKH� VWRS� RI
DSSHOODQW¶V�YHKLFOH�

�$SSHOODQW¶V�%ULHI�DW����



-��$��������

�����

RZQ� REVHUYDWLRQ� RI� DSSHOODQW¶V� HUUDWLF� GULYLQJ��� � � )DU� IURP� VXEVWLWXWLQJ� LWV

RZQ� MXGJPHQW�IRU� WKDW�RI�2IILFHU�6WUD\HU�� WKH� FRXUW� UHFRJQL]HG� ³WKH� RIILFHU

GLG�VWDWH�WKDW�WKH�YLRODWLRQ�RI�VHFWLRQ���������ZDV�QRW�WKH�RQO\�EDVLV�IRU�KLV

VWRS���+H�VDLG�LW�ZDV�EDVHG�RQ�DOO�RI�WKH�FLUFXPVWDQFHV�H[LVWLQJ�WKDW�QLJKW�´

�6OLS�2S��DW���Q�������$V�WKH�WULDO�FRXUW�QRWHG��ZH�KDYH�UHSHDWHGO\�KHOG�WKDW

DQ�LQYHVWLJDWRU\�WUDIILF�VWRS�PD\�EH�EDVHG�XSRQ�DQ�RIILFHU¶V�REVHUYDWLRQ�RI

HUUDWLF�GULYLQJ���6HH�H�J��&RPPRQZHDOWK�Y��+DPPH������$��G�������3D�

6XSHU�� ������� &RPPRQZHDOWK� Y�� /\PSK�� ���� $��G� ����� �3D�� 6XSHU�

��������$OVR��ZKHUH�WKH�RIILFHU�KDV�QRW�ZLWQHVVHG�HUUDWLF�GULYLQJ�ILUVW�KDQG�

DXWKRULW\� IRU� D� WUDIILF� VWRS� QRQHWKHOHVV� H[LVWV� ZKHUH� WKH� RIILFHU� UHFHLYHV� D

����������������������������������
�2IILFHU�6WUD\HU�WHVWLILHG�DV�IROORZV�

4�� �6R�ZKDW�ZDV� WKH� UHDVRQ�XOWLPDWHO\� RU� WKH
UHDVRQV�,�VKRXOG�VD\�WKDW�\RX�SXOOHG�WKLV�FDU�RYHU"

$�� �0\�ILUVW�ZDV�WKH�OHYHO�RI�FRQFHUQ�IURP�RXU
RULJLQDO�FDOOHU�WKDW�KH�KDG�QRW�RQO\�WDNHQ�WKH�WLPH�WR
FRQWDFW� &XPEHUODQG� &RXQW\� &RQWURO�� EXW� KH� KDG
DFWXDOO\�IROORZHG�KLV�FDU�RYHU�VHYHUDO�URDGV�LQ�VHYHUDO
GLUHFWLRQV� DQG� DWWHPSWHG� WR� VWD\� ZLWK� WKLV� FDU� DV
PXFK�DV�SRVVLEOH�XQWLO�WKH�SROLFH�DUULYHG�LQ�WKH�DUHD�

4���$QG�ZKDW�HOVH"
$���2QFH�,�VDZ�WKDW�FDU��VHHLQJ�LW�PDWFKHG�WKH

GHVFULSWLRQ� DQG�� DV� \RX� VDZ� WKHUH�� WKHUH� ZDV� YHU\
OLPLWHG�RWKHU�WUDIILF�LQ�WKH�DUHD��QRWLFHG�WKDW�WKH�FDU
RQ�VHYHUDO�RFFDVLRQV�URGH�RQWR�WKH�ZKLWH�OLQH�DQG�DW
OHDVW�RQ�RQH�RFFDVLRQ��PD\EH�PRUH�� WKDW� LW� DFWXDOO\
FURVVHG�RYHU�WR�WKH�SRLQW�\RX�FDQ�VHH�WKH�ZKLWH�OLQH
RQ�WKH�LQVLGH�HGJH�RI�WKH�WLUH��WKH�ULJKW�VLGH�WLUH�

4�� �7KH�DUHDV� LQ�ZKLFK� WKH� FDU�ZHQW� RYHU� WRR
IDU�RQ�WKH�ULJKW�KDQG�VLGH��

$���8P�KXP�

�1�7�����������DW��������
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UHSRUW� IURP�DQRWKHU�RIILFHU�RU�FLWL]HQ�ZLWQHVV�DQG�ODWHU�SHUVRQDOO\�REVHUYHV

WKH� HUUDWLF� GULYLQJ�� � 6HH� H�J�� +DPPH�� VXSUD�� &RPPRQZHDOWK� Y�

/HYHVTXH������$��G������3D���������&RPPRQZHDOWK�Y��*XHUU\������$��G

�����3D��6XSHU����������,W�LV�WUXH��DV�DSSHOODQW�VXJJHVWV��WKH�WULDO�FRXUW�GUHZ

FHUWDLQ� IDFWXDO� FRQFOXVLRQV� EDVHG� RQ� LWV� UHYLHZ� RI� WKH� YLGHRWDSH�

1RQHWKHOHVV�� LQ� FRQFOXGLQJ� WKDW� 2IILFHU� 6WUD\HU� KDG� UHDVRQDEOH� DQG

DUWLFXODEOH�VXVSLFLRQ�WR�FRQGXFW�D�WUDIILF�VWRS�RI�DSSHOODQW¶V�YHKLFOH��WKH�FRXUW

FOHDUO\�UHOLHG�XSRQ�6WUD\HU¶V�WHVWLPRQ\�DQG�WKH�RWKHU� IDFWV�DYDLODEOH�WR�KLP

RQ�WKH�QLJKW�LQ�TXHVWLRQ�

��� ,Q� UHYLHZLQJ� D� WULDO� FRXUW¶V� GHQLDO� RI� D� PRWLRQ� WR� VXSSUHVV�� RXU

UHVSRQVLELOLW\� LV� WR� GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH� IDFWXDO

ILQGLQJV� RI� WKH� VXSSUHVVLRQ� FRXUW� DQG� WKH� OHJLWLPDF\� RI� WKH� LQIHUHQFHV� DQG

OHJDO�FRQFOXVLRQV�GUDZQ�IURP�WKRVH�ILQGLQJV���&RPPRQZHDOWK�Y��+XJKHV�

���� $��G� ����� �3D�� ������� � :H� PXVW� FRQVLGHU� WKH� HYLGHQFH� RI� WKH

SURVHFXWLRQ¶V�ZLWQHVVHV�DQG�VR�PXFK�RI�WKH�HYLGHQFH�RI�WKH�GHIHQVH��DV�UHDG

LQ� WKH� FRQWH[W� RI� WKH� UHFRUG� DV� D� ZKROH�� UHPDLQV� XQFRQWUDGLFWHG�� � ,G�

(PSOR\LQJ� WKLV� VWDQGDUG� RI� UHYLHZ�� ZH� ILQG� QR� HUURU� LQ� WKH� WULDO� FRXUW¶V

FRQFOXVLRQ� WKDW� WKH� IDFWV� NQRZQ� WR� DQG� DUWLFXODWHG� E\� 2IILFHU� 6WUD\HU

SURYLGHG� D� ODZIXO� EDVLV� IRU� WKH� VWRS� RI� DSSHOODQW¶V� YHKLFOH�� �6HH�+DPPH�

VXSUD� �SROLFH� UHSRUW� RI� GHIHQGDQW¶V� HUUDWLF� GULYLQJ� VXIILFLHQW� WR� FRQVWLWXWH
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UHDVRQDEOH�DQG�DUWLFXODEOH�VXVSLFLRQ�WR�VXSSRUW�D�WUDIILF�VWRS������$FFRUGLQJO\�

ZH�UHMHFW�DSSHOODQW¶V�FODLP�WKDW�WKH�WULDO�FRXUW�LPSHUPLVVLEO\�VXEVWLWXWHG�LWV

MXGJPHQW�IRU�WKDW�RI�2IILFHU�6WUD\HU��

��� $SSHOODQW¶V� ILQDO� FODLP� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� ³LQ� DGPLWWLQJ� WKH

UHVXOWV�RI�WKH�FKHPLFDO�WHVWLQJ�RI�$SSHOODQW¶V�EUHDWK�LQWR�HYLGHQFH�ZKHUH�WKH

&RPPRQZHDOWK� IDLOHG� WR� HVWDEOLVK� WKDW� WKH� VLPXODWRU� VROXWLRQ� RU� DPSRXOHV

XVHG�LQ�WKH�DFFXUDF\�WHVWLQJ�DQG�LQ�WKH�DFWXDO�WHVWLQJ�LWVHOI�ZHUH�FHUWLILHG�E\

WKH�PDQXIDFWXUHU�WR�SURGXFH�WKH�UHVXOWV�LQWHQGHG�DQG�WKDW�VXFK�FHUWLILFDWLRQ

UHVXOWHG� IURP� WHVWV� FRQGXFWHG� E\� LQGHSHQGHQW� ODERUDWRULHV�´� � �$SSHOODQW¶V

%ULHI�DW��������7KLV�LVVXH�DURVH�GXULQJ�WKH�WULDO�WHVWLPRQ\�RI�&DWKOHHQ�&RRN��D

FHUWLILHG�RSHUDWRU�RI�WKH�,QWR[LO\]HU�������WKH�GHYLFH�XVHG�WR�FRQGXFW�DOFRKRO

WHVWLQJ�RI�DSSHOODQW¶V�EUHDWK���'HIHQVH�FRXQVHO�REMHFWHG�WR�WKH�DGPLVVLELOLW\

RI�WKH� WHVW� UHVXOWV�RQ� WKH�EDVLV�WKDW� WKH�&RPPRQZHDOWK�GLG�QRW�DGPLW� LQWR

HYLGHQFH� D� PDQXIDFWXUHU¶V� FHUWLILFDWLRQ� RI� WKH� VLPXODWRU� VROXWLRQ� XVHG� LQ

FRQMXQFWLRQ� ZLWK� WKH� GHYLFH��� � 7KH� WULDO� FRXUW� IRXQG�� DQG� ZH� DJUHH�� WKDW

����������������������������������
�2I�FRXUVH��DV�DSSHOODQW�UHFRJQL]HV��RQFH�2IILFHU�6WUD\HU�GHWHFWHG�WKH�RGRU
RI�DOFRKRO�DQG�DSSHOODQW�IDLOHG�WKH�ILHOG�VREULHW\�WHVWV��SUREDEOH�FDXVH�H[LVWHG
WR� DUUHVW� DSSHOODQW� IRU� '8,�� �6HH�&RPPRQZHDOWK� Y�� +DPPH�� ���� $��G
������3D��6XSHU���������GHWHFWLRQ�RI�RGRU�RI�DOFRKRO�RQ�EUHDWK�DQG�IDLOXUH�RI
ILHOG�VREULHW\�WHVW�ZDV�VXIILFLHQW�WR�HVWDEOLVK�SUREDEOH�FDXVH�IRU�DUUHVW�DIWHU
YDOLG�WUDIILF�VWRS��

�,Q�OLJKW�RI�WKLV�ILQGLQJ��DSSHOODQW¶V�UHODWHG�FRQVWLWXWLRQDO�FODLP�DOVR�IDLOV�

�7KH�&RPPRQZHDOWK�GLG�DGPLW�FHUWLILFDWHV�RI�DFFXUDF\�DQG�FDOLEUDWLRQ�IRU�WKH
,QWR[LO\]HU�����������3D�&RGH�������GHILQHV�³VLPXODWRU�VROXWLRQ´�DV�IROORZV�
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UHVROXWLRQ� RI� WKLV� LVVXH� LV� FRQWUROOHG� E\� WKH� KROGLQJ� RI�&RPPRQZHDOWK� Y�

/LWWOH������$��G������3D��6XSHU����������,Q�WKDW�FDVH��D�SDQHO�RI�WKLV�&RXUW

UHMHFWHG�WKH�SUHFLVH�FODLP�UDLVHG�E\�DSSHOODQW�KHUHLQ�

$SSHOODQW� QH[W� FRQWHQGV� WKDW� WKH
&RPPRQZHDOWK� GLG� QRW� SURSHUO\� DGPLW� HYLGHQFH
SHUWDLQLQJ� WR� FHUWLILFDWLRQ� RI� VLPXODWRU� VROXWLRQ� DQG
DPSRXOHV�XWLOL]HG�LQ�WKH�EUHDWK�WHVWLQJ�SURFHVV���7KH
ORZHU�FRXUW�UHDVRQHG�WKDW�µVLQFH�WKHUH�LV�QR�VWDWXWRU\
UHTXLUHPHQW�IRU�WKH�VROXWLRQV�ZKLFK�DUH�XVHG�WR�WHVW
LQWR[LPHWHUV�WR�EH�FHUWLILHG�� WKH�&RXUW� DOVR� SURSHUO\
DGPLWWHG�WKH�LQWR[LPHWHU�UHVXOWV�¶�/RZHU�FW��RS��DW���
7R�WKLV�ILQGLQJ�ZH�PXVW�DJUHH�

,G��DW������FLWDWLRQ�RPLWWHG����$V�/LWWOH�QRWHG��WKH�FHUWLILFDWLRQ�UHTXLUHPHQWV

RI�VLPXODWRU�VROXWLRQ�DQG�DPSRXOHV�DUH�VHW�IRUWK�XQGHU����3D�&RGH�������G�

DQG��H���ZKLFK�DW�WKLV�WLPH�SURYLGH���

�G�� 6LPXODWRU� VROXWLRQ� FHUWLILFDWLRQ�� � 7KH
PDQXIDFWXUHU�RI�VLPXODWRU�VROXWLRQ�VKDOO�FHUWLI\�WR�WKH
WHVW�XVHU�WKDW� LWV� VLPXODWRU�VROXWLRQ� LV�RI� WKH�SURSHU
FRQFHQWUDWLRQ� WR� SURGXFH� WKH� LQWHQGHG� UHVXOWV�ZKHQ
XVHG� IRU� DFFXUDF\� LQVSHFWLRQ� WHVWV� RU� IRU� FDOLEUDWLQJ
EUHDWK�WHVW�GHYLFHV���7KLV�FHUWLILFDWLRQ�VKDOO�EH�EDVHG
RQ�D� JDV� FKURPDWRJUDSKLF� DQDO\VLV� E\� D� ODERUDWRU\
LQGHSHQGHQW�RI�WKH�PDQXIDFWXUHU�

�������������������������������������������������������������������������������������������������������������
6LPXODWRU� VROXWLRQ�²$Q� DTXHRXV� VWDQGDUG� HWKDQRO
VROXWLRQ� ZKLFK�� ZKHQ� HTXLOLEUDWHG� ZLWK� DLU� LQ� WKH
EUHDWK� VLPXODWRU� GHYLFH�� SURGXFHV� DQ� DLU�DOFRKRO
PL[WXUH� RI� D� SUHGHWHUPLQHG� FRQFHQWUDWLRQ� WKDW� LV
GHVLJQHG� WR� JLYH� D� VSHFLILF� UHDGLQJ� RQ� EUHDWK� WHVW
HTXLSPHQW� DQG� FDQ� EH� XVHG� WR� FDOLEUDWH� DQG� YHULI\
WKH�DFFXUDF\�RI�7\SH�$�DOFRKRO�EUHDWK�WHVW�GHYLFHV�

���6LQFH�WKH������GHFLVLRQ�LQ�&RPPRQZHDOWK�Y��/LWWOH������$��G������3D�
6XSHU�� ������� WKH� 3HQQV\OYDQLD� &RGH� KDV� EHHQ� PRGLILHG� VR� DV� WR� UHTXLUH
VSHFLILFDOO\� WKDW� FHUWLILFDWLRQ� EH� GRQH� E\� D� ODERUDWRU\� LQGHSHQGHQW� RI� WKH
PDQXIDFWXUHU�
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�H��$PSRXOH�FHUWLILFDWLRQ���7KH�PDQXIDFWXUHU�RI
DPSRXOHV� XWLOL]HG� LQ� 7\SH� $� EUHDWK� WHVWLQJ� GHYLFHV
VKDOO� FHUWLI\� WR� WKH� XVHU� WKDW� LWV� DPSRXOHV� ZLOO
SURGXFH� WKH� LQWHQGHG� UHVXOWV� ZKHQ� XVHG� IRU� DFWXDO
DOFRKRO�EUHDWK�WHVWV��DFFXUDF\�LQVSHFWLRQ�WHVWV�RU�IRU
FDOLEUDWLQJ�EUHDWK�WHVW�GHYLFHV���7KH�FHUWLILFDWLRQ�VKDOO
EH� EDVHG� RQ� ODERUDWRU\� WHVWLQJ� FRQGXFWHG� E\� D
ODERUDWRU\� LQGHSHQGHQW� RI� WKH� PDQXIDFWXUHU�� � 7KH
ODERUDWRU\� WHVWLQJ� VKDOO� HPSOR\� JHQHUDOO\� DFFHSWHG
VFLHQWLILF� PHWKRGV� VXIILFLHQW� WR� LQVXUH� WKDW� WKH
DPSRXOHV�FRQIRUP�WR�PDQXIDFWXUHU�VSHFLILFDWLRQ�

'LVFXVVLQJ�WKHVH�SURYLVLRQV��WKH�/LWWOH�FRXUW�FRQWLQXHG�

µ6HFWLRQ�������G��DQG��H��� UHVSHFWLYHO\�� FODULI\
WKDW� WKH� FHUWLILFDWLRQV� E\� WKH� PDQXIDFWXUHU� RI
VLPXODWRU� VROXWLRQ� DQG� E\� WKH� PDQXIDFWXUHU� RI
DPSRXOHV� DUH� WR� EH� EDVHG� XSRQ� WHVWLQJ� E\� DQ
LQGHSHQGHQW�ODERUDWRU\�¶����3D�%�������)HEUXDU\����
������>��@

7KLV�UHJXODWLRQ�UHTXLUHV�WKDW�WKH�PDQXIDFWXUHUV
RI�DPSRXOHV�FHUWLI\�WR�WKHLU�XVHUV�WKDW�WKH�DPSRXOHV
ZLOO� JLYH� WKH� DQWLFLSDWHG� UHVXOWV� ZKHQ� XVHG� IRU
DOFRKRO�EUHDWK�WHVWV��DFFXUDF\�LQVSHFWLRQ� WHVWV� RU
FDOLEUDWLRQV� XVLQJ� EUHDWK� WHVW� HTXLSPHQW�� ������H��
&HUWLILFDWLRQ�RI�WKH�DFFXUDF\�RI�DPSRXOHV�ZLOO�HQVXUH
WKH� LQWHJULW\� RI� WKH� HQWLUH� WHVWLQJ� SURFHGXUH� �� �� �� �
7KH�'HSDUWPHQWV� EHOLHYH� WKDW� WKH�PDQXIDFWXUHUV� RI
DPSRXOHV� FDQ� PRVW� HIIHFWLYHO\�� HFRQRPLFDOO\� DQG
HIILFLHQWO\� DQDO\]H� WKHLU� RZQ� DPSRXOHV� DQG� FHUWLI\
WKHLU�DFFXUDF\�WR�WKHLU�XVHUV�

���3D�%������������'HFHPEHU�������������:H
ILQG�WKDW�WKH�OHJLVODWXUH�KDV�VSRNHQ�RQ�WKLV�LVVXH�DQG
WKDW�WKH�&RPPRQZHDOWK�GRHV�QRW�EHDU�WKH�EXUGHQ�RI
VLPXODWRU� VROXWLRQ� RU� DPSRXOH� FHUWLILFDWLRQ�� � 7KH
OHJLVODWXUH�KDV�GHWHUPLQHG� WKDW� WKH�PDQXIDFWXUHU� LV
LQ� WKH� EHVW� SRVLWLRQ� WR� WHVW� DQG� FHUWLI\� LWV� RZQ
SURGXFW� WKURXJK� LQGHSHQGHQW� WHVWLQJ�� �)XUWKHUPRUH�
ZH� ILQG� WKDW� WKH� SODFLQJ� RI� VXFK� D� SURGXFW� RQ� WKH
PDUNHW� E\� WKH� PDQXIDFWXUHU�� DIWHU� LQGHSHQGHQW

����������������������������������
���6HH�IRRWQRWH����
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WHVWLQJ�� WR� EH� FHUWLILFDWLRQ� WR� WKH� XVHU� WKDW� WKH
SURGXFW� ZLOO� SURGXFH� WKH� LQWHQGHG� UHVXOWV� SHU
VWDWXWRU\� UHTXLUHPHQW�� � ��� 3D�&RGH� ������G��� �H��
$EVHQW� VRPH� VXJJHVWLRQ� WKDW� WKH� SURGXFWV� ZHUH� LQ
IDFW� GHIHFWLYH�� WKH� &RPPRQZHDOWK� ZDV� XQGHU� QR
EXUGHQ� WR� VKRZ� FHUWLILFDWLRQ� RI� WKH� PDQXIDFWXUHU¶V
SURGXFW�

,G��DW������HPSKDVLV�DGGHG����$V�WKH�WULDO�FRXUW�IRXQG��DSSHOODQW�LQ�WKLV�FDVH

KDV� QRW� VXJJHVWHG� WKDW� WKH� VLPXODWRU� VROXWLRQ� RU� DPSRXOHV� XVHG� LQ� WKH

WHVWLQJ� RI� KLV� EUHDWK� ZHUH� GHIHFWLYH�� � 7KXV�� /LWWOH� SURYLGHV� WKDW� WKH

&RPPRQZHDOWK�KDG�QR�EXUGHQ� WR� SURGXFH� FHUWLILFDWLRQV� IRU� WKH� VROXWLRQ� RU

DPSRXOHV�

��� ,Q� RUGHU� WR� DYRLG� WKLV� FRQFOXVLRQ�� DSSHOODQW� DUJXHV� /LWWOH� QR� ORQJHU

UHSUHVHQWV� WKH� ODZ� RI� WKH� &RPPRQZHDOWK�� � $FFRUGLQJ� WR� DSSHOODQW�

VXEVHTXHQW�UXOLQJV�RI�WKLV�&RXUW�³FOHDUO\�LQGLFDWH�WKDW�WKH�ODZ�QRZ�UHTXLUHV

WKH� &RPPRQZHDOWK� WR� VKRZ� IXOO� FRPSOLDQFH� ZLWK� ERWK� WKH� VWDWXWRU\� DQG

UHJXODWRU\� UHTXLUHPHQWV� SHUWDLQLQJ� WR� FKHPLFDO� WHVWLQJ� RI� EUHDWK� DV� D� SUH�

FRQGLWLRQ� WR� DGPLVVLELOLW\�� LQFOXGLQJ�HVWDEOLVKLQJ� WKDW� WKH� VLPXODWRU� VROXWLRQ

DQG� DPSRXOHV� XVHG� WR� HVWDEOLVK� WKH� DFFXUDF\� RI� WKH� PDFKLQH¶V� RSHUDWLRQ

KDYH� EHHQ� SURSHUO\� WHVWHG� DQG� FHUWLILHG�´� � �$SSHOODQW¶V� %ULHI� DW� ����� � ,Q

VXSSRUW� RI� WKLV� DUJXPHQW�� DSSHOODQW� UHOLHV� SULQFLSDOO\� RQ� WZR� FDVHV�

&RPPRQZHDOWK� Y�� 7RZQVHQG�� ���� $��G� ���� �3D�� 6XSHU�� ������� DQG

&RPPRQZHDOWK�Y��7KLOO������$��G�������3D��6XSHU�����������+RZHYHU��DV

WKH�WULDO� FRXUW�QRWHG��7RZQVHQG�DQG�7KLOO� DUH� LQDSSRVLWH�� � ,Q� ERWK� FDVHV�

WKLV� &RXUW� KHOG� WKDW�ZKHUH� WKH� HYLGHQFH� GHPRQVWUDWHG� WKDW� WKH� ODERUDWRU\
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ZKLFK� GHWHUPLQHG� WKH� DFFXUDF\� RI� WKH� VLPXODWRU� VROXWLRQ� ZDV� QRW

LQGHSHQGHQW�RI� WKH�VROXWLRQ¶V�PDQXIDFWXUHU�� LW�ZDV�HUURU� WR� DGPLW� D� EUHDWK

WHVW�EHFDXVH����3D�&RGH�������UHTXLUHV�WKDW�DFFXUDF\�EH�GHWHUPLQHG�E\�DQ

LQGHSHQGHQW� ODERUDWRU\�� � 1HLWKHU� FDVH� LQYROYHG� WKH� &RPPRQZHDOWK¶V

REOLJDWLRQ� WR� SURGXFH� FHUWLILFDWHV� IRU� WKH� VROXWLRQ� RU� DPSRXOHV�� � ,QVWDQWO\�

WKHUH�ZDV�QR�TXHVWLRQ�DV�WR�WKH�LQGHSHQGHQFH�RI�WKH�ODERUDWRU\�WHVWLQJ�WKH

VROXWLRQ� XVHG� WR� GHWHUPLQH� DSSHOODQW¶V� EORRG� DOFRKRO� OHYHO�� � ,QVWHDG�

DSSHOODQW�LV�FODLPLQJ�WKH�&RPPRQZHDOWK�KDV�D�JHQHUDO�REOLJDWLRQ�WR�SURGXFH

WKH� FHUWLILFDWHV�� HYHQ� ZKHUH� WKHUH� LV� QR� VXJJHVWLRQ� RI� D� SURGXFW� GHIHFW�

/LWWOH� UHMHFWHG� WKLV� FODLP�DQG� LWV� GHFLVLRQ� LQ� WKLV� UHJDUG�KDV�EHHQ� FLWHG� DV

UHFHQWO\�DV��������6HH�&RPPRQZHDOWK�Y��+RRSHV������$��G�����������3D�

6XSHU���������³,QVWDQWO\��ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW�/LWWOH�LV�ELQGLQJ

SUHFHGHQW�� � $SSHOODQW� KDV� LQWURGXFHG� QR� HYLGHQFH� WR� VXJJHVW� WKDW� WKH

ODERUDWRU\¶V�SURGXFW�ZDV�GHIHFWLYH�� �&RQVHTXHQWO\�� WKH�&RPPRQZHDOWK�ZDV

QRW�UHTXLUHG�WR�SURGXFH�FHUWLILFDWLRQ�E\�DQ�LQGHSHQGHQW�ODERUDWRU\��DQG�WKH

WULDO� FRXUW� SURSHUO\� UHMHFWHG� $SSHOODQW¶V� DUJXPHQW�´��� VHH� DOVR

&RPPRQZHDOWK� Y�� %URVQLFN�� ���� $��G� ����� ���� ������� �³7KH� 6XSHULRU

&RXUW�KDV�FRQFOXGHG� �� �� �� WKDW� WKH�PDQXIDFWXUHU¶V� FHUWLILFDWH� SUHVXPSWLYHO\

HVWDEOLVKHV� WKH� DFFXUDF\� RI� WKH� DPSRXOH�DQG� WKDW� WKH�&RPPRQZHDOWK� �WKH

SDUW\�ZLWK�WKH�EXUGHQ�RI�SURRI��LV�HQWLWOHG�WR�UHO\�RQ�WKH�FHUWLILFDWH>�@��/LWWOH�

>VXSUD@�� � 6XFK� D� FRQFOXVLRQ� LV� FRQVLVWHQW� ZLWK� RQH� RI� WKH� SXUSRVHV� RI� ��

3D�&�6���������ZKLFK�LV�WR�IDFLOLWDWH�WKH�DFTXLVLWLRQ�RI�FKHPLFDO�WHVWLQJ�XQGHU
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VFLHQWLILFDOO\� DFFHSWHG� VWDQGDUGV�� DQG� WR� SHUPLW� WKHLU� XWLOL]DWLRQ� LQ� OHJDO

SURFHHGLQJV�VR�WKDW� LQWR[LFDWHG�GULYHUV�DUH� UHPRYHG�IURP�WKH� URDGV� RI� WKH

&RPPRQZHDOWK�´����$V�WKHVH�FDVHV�LQGLFDWH��/LWWOH�UHPDLQV�JRRG�ODZ�DQG�ZH

UHMHFW�DSSHOODQW¶V�FODLP�WR�WKH�FRQWUDU\���/LNHZLVH��ZH�UHMHFW�DSSHOODQW¶V�FODLP

WKDW� /LWWOH¶V� UHTXLUHPHQW� WKDW� D� GHIHQGDQW� SURGXFH� VRPH� VXJJHVWLRQ� RI� D

SURGXFW� GHIHFW� LPSURSHUO\� VKLIWV� WKH� EXUGHQ� RI� SURRI� IURP� WKH

&RPPRQZHDOWK�WR�WKH�GHIHQGDQW���)DU�IURP�VKLIWLQJ�WKH�EXUGHQ�RI�SURRI�IURP

WKH�&RPPRQZHDOWK��/LWWOH�HVWDEOLVKHV�D�UHEXWWDEOH�SUHVXPSWLRQ�WKDW�SODFLQJ

WKH� VROXWLRQ� RU� DPSRXOHV� RQ� WKH� PDUNHW�� DIWHU� LQGHSHQGHQW� WHVWLQJ�

FRQVWLWXWHV� FHUWLILFDWLRQ� WKDW� WKH� SURGXFWV� ZLOO� RSHUDWH� DV� LQWHQGHG�

'HIHQGDQWV�DUH�SHUPLWWHG�WR�UHEXW�WKDW�SUHVXPSWLRQ�ZLWK�VRPH�HYLGHQFH�RI�D

SURGXFW�GHIHFW���,QVWDQWO\��DSSHOODQW�IDLOHG�WR�RIIHU�HYLGHQFH�RI�D�GHIHFW�DQG

WKH� &RPPRQZHDOWK� ZDV� WKHUHIRUH� HQWLWOHG� WR� UHO\� RQ� WKH� SUHVXPSWLRQ� RI

DFFXUDF\�� � $FFRUGLQJO\�� ZH� ILQG� QR� DEXVH� RI� GLVFUHWLRQ� LQ� WKH� WULDO� FRXUW¶V

DGPLVVLRQ�RI�WKH�WHVW�UHVXOWV���6HH�&RPPRQZHDOWK�Y��9HUWLFHOOL������$��G

���� �3D�� 6XSHU�� ������ �DQ� DSSHOODWH� FRXUW� ZLOO� QRW� UHYHUVH� D� WULDO� FRXUW¶V

HYLGHQWLDU\�UXOLQJ�DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ���

��� +DYLQJ�UHMHFWHG�DSSHOODQW¶V�FODLPV�RQ�DSSHDO��ZH�DIILUP�WKH�2FWREHU���

�����MXGJPHQW�RI�VHQWHQFH�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�


