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7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�/X]HUQH�&RXQW\�IROORZLQJ�$SSHOODQW¶V�FRQYLFWLRQ�RQ�WKH

FKDUJH� RI� GULYLQJ� ZKLOH� XQGHU� WKH� LQIOXHQFH� RI� DOFRKRO� �'8,���� � +HUHLQ�

$SSHOODQW� FRQWHQGV� WKDW� WKH� ORZHU� FRXUW� HUUHG� LQ� IDLOLQJ� WR� VXSSUHVV� WKH

HYLGHQFH�VHL]HG� LQFLGHQW� WR�KLV�DUUHVW�� �6SHFLILFDOO\��KH�DOOHJHV� WKDW�KH�ZDV

DUUHVWHG�XQODZIXOO\�E\�D�ZLOGOLIH�FRQVHUYDWLRQ�RIILFHU�DQG�GHSXW\�ZKR�DFWHG

EH\RQG� WKHLU� DXWKRULW\� DV�YHVWHG�XQGHU� WKH�*DPH�DQG�:LOGOLIH�&RGH��� �:H

DIILUP�

,Q� UHYLHZLQJ� WKH� GHQLDO� RI� D� PRWLRQ� WR� VXSSUHVV�� RXU� UROH� LV� WR

GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH� VXSSUHVVLRQ� FRXUW¶V� IDFWXDO
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ILQGLQJV� DQG� WKH� OHJLWLPDF\� RI� WKH� LQIHUHQFHV� DQG� OHJDO� FRQFOXVLRQV� GUDZQ

IURP�WKRVH�ILQGLQJV���:H�PD\�FRQVLGHU�RQO\�WKH�HYLGHQFH�RI�WKH�SURVHFXWLRQ¶V

ZLWQHVVHV�DQG�VR�PXFK�RI�WKH�GHIHQVH�DV�� IDLUO\� UHDG� LQ�WKH�FRQWH[W�RI� WKH

UHFRUG�DV�D�ZKROH��UHPDLQV�XQFRQWUDGLFWHG���:KHQ�WKH�HYLGHQFH�VXSSRUWV�WKH

IDFWXDO�ILQGLQJV�RI�WKH�VXSSUHVVLRQ�FRXUW��ZH�PD\�UHYHUVH�RQO\�LI�WKHUH�LV�DQ

HUURU� LQ� WKH� OHJDO� FRQFOXVLRQV� GUDZQ� IURP� WKRVH� IDFWXDO� ILQGLQJV�

&RPPRQZHDOWK� Y�� /RSH]�� ���� $��G� ���� �3D�6XSHU�� ������ �FLWDWLRQV

RPLWWHG��

7KH�ORZHU�FRXUW¶V�IDFWXDO�ILQGLQJV�DUH�VXSSRUWHG�E\�WKH�UHFRUG�DQG�DUH

DV�IROORZV��,Q�WKH�HYHQLQJ�RI�6HSWHPEHU�����������-RVHSK�:HQ]HO��D�ZLOGOLIH

FRQVHUYDWLRQ� RIILFHU� RI� WKH� 3HQQV\OYDQLD� 6WDWH� *DPH� &RPPLVVLRQ�� DQG

5REHUW�2UELQ��D�GHSXW\�*DPH�&RPPLVVLRQ�RIILFHU��ZHUH�GULYLQJ�RQ�D�SXEOLF

KLJKZD\� LQ� UHVSRQVH� WR� DQ� RIILFLDO� FDOO� ZKHQ� WKH\� HQFRXQWHUHG� $SSHOODQW¶V

GXPS�WUXFN�SDUNHG�GLDJRQDOO\�DFURVV�WKH�URDG��EORFNLQJ�ERWK�ODQHV�RI�WUDIILF�

7KH� XQLIRUPHG� RIILFHUV� SRVLWLRQHG� WKHLU� PDUNHG� SDWURO� YHKLFOH� DORQJVLGH

$SSHOODQW¶V�WUXFN�DQG�DVNHG�LI�KH�QHHGHG�DVVLVWDQFH��EXW�$SSHOODQW��ZKR��WKH

RIILFHUV�WHVWLILHG��DSSHDUHG�³JODVV\�H\HG�´�IDLOHG�WR�UHVSRQG��:KHQ�D�FDU�WKHQ

DSSURDFKHG�IURP�DURXQG�D�EHQG��2IILFHU�:HQ]HO�WXUQHG�RQ�KLV�YHKLFOH¶V�OLJKWV

DQG�RUGHUHG� $SSHOODQW� WR�PRYH� KLV� WUXFN� RII� WKH� URDG�� � ,QVWHDG�� $SSHOODQW

GURYH�DZD\�XQWLO��QHDUO\�YHHULQJ�RII�WKH�URDG�ZLWK�WKH�RIILFHUV�LQ�SXUVXLW��KH

ILQDOO\�VWRSSHG�D�TXDUWHU�RI�D�PLOH�ODWHU�
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2QFH�VWRSSHG��$SSHOODQW�FRPSOLHG�ZLWK�WKH�RIILFHUV¶�RUGHUV�E\�KDQGLQJ

RYHU�KLV�GULYHU¶V�OLFHQVH��UHJLVWUDWLRQ��DQG�NH\V�WR�'HSXW\�2UELQ��ZKR�QRWLFHG

WKDW� $SSHOODQW� VOXUUHG� KLV� VSHHFK� DQG� VPHOOHG� RI� DOFRKRO�� 2IILFHU� :HQ]HO�

PHDQZKLOH��SURPSWO\�FRQWDFWHG�WKH�3HQQV\OYDQLD�6WDWH�3ROLFH�DQG�DVNHG�IRU

DVVLVWDQFH�� � $SSHOODQW� ZDV� DOORZHG� WR� UHPDLQ� LQ� KLV� WUXFN� IUHH� IURP� DQ\

SHUVRQDO�UHVWUDLQWV�GXULQJ�WKLV�WLPH��DQG�WKH�RIILFHUV�XVHG�QR�WKUHDWV�RI�IRUFH

WR�NHHS�$SSHOODQW�DW�WKH�VFHQH���6WDWH�7URRSHU�-RVHSK�:DVNR�DUULYHG�VKRUWO\

WKHUHDIWHU��SHUIRUPHG�ILHOG�VREULHW\�WHVWV��DQG�DUUHVWHG�$SSHOODQW�IRU�'8,�

,Q�D�SUHWULDO�PRWLRQ��$SSHOODQW�PRYHG�WR�VXSSUHVV�DOO�HYLGHQFH�VHL]HG

LQFLGHQW� WR�KLV�DUUHVW�� LQFOXGLQJ�WKH� UHVXOWV� RI�KLV� EORRG�DOFRKRO� WHVW��ZKLFK

UHJLVWHUHG� ������� � 7KH� ORZHU� FRXUW� GHQLHG� $SSHOODQW¶V� PRWLRQ� IROORZLQJ� D

KHDULQJ�� DQG� WKH� FDVH�PRYHG� RQ� WR� D� EHQFK�WULDO�� ZKHUH� WKH� FRXUW� IRXQG

$SSHOODQW� JXLOW\� RQ� DOO� FRXQWV�� � $IWHU� WKH� GHQLDO� RI� SRVW�VHQWHQFH�PRWLRQV�

$SSHOODQW� ILOHG� WKLV� WLPHO\� GLUHFW� DSSHDO�� TXHVWLRQLQJ� WKH� DXWKRULW\� RI� WKH

JDPH�RIILFHU�DQG�KLV�GHSXW\�WR�VWRS�DQG��LQ�KLV�RSLQLRQ��DUUHVW�KLP�

7KH�&RPPRQZHDOWK¶V� LQLWLDO� UHVSRQVH� WR� $SSHOODQW¶V� FODLP� LV� WKDW� WKH

*DPH�&RPPLVVLRQ�RIILFHUV�GLG�QRW�DUUHVW�$SSHOODQW��EXW�PHUHO\�GHWDLQHG�KLP

GXULQJ�DQ�LQYHVWLJDWRU\�VWRS�XQWLO�WKH�6WDWH�3ROLFH�DUULYHG���:H�DJUHH�

$V�WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�KDV�REVHUYHG��WKUHH�FDWHJRULHV�RI

LQWHUDFWLRQV�EHWZHHQ�FLWL]HQV�DQG�ODZ�HQIRUFHPHQW�RIILFHUV�YHVWHG�ZLWK�SROLFH

SRZHU�H[LVW�XQGHU�)RXUWK�$PHQGPHQW�MXULVSUXGHQFH�

7KH� ILUVW� RI� WKHVH� LV� D� ³PHUH� HQFRXQWHU´� �RU� UHTXHVW� IRU
LQIRUPDWLRQ��ZKLFK�QHHG�QRW�EH�VXSSRUWHG�E\�DQ\�OHYHO�RI
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VXVSLFLRQ�� EXW� FDUULHV�QR� RIILFLDO� FRPSXOVLRQ� WR� VWRS� RU� WR
UHVSRQG���7KH�VHFRQG��DQ�³LQYHVWLJDWLYH�GHWHQWLRQ´�PXVW�EH
VXSSRUWHG�E\�D�UHDVRQDEOH�VXVSLFLRQ��LW�VXEMHFWV�D�VXVSHFW
WR�D�VWRS�DQG�D�SHULRG�RI�GHWHQWLRQ��EXW�GRHV�QRW� LQYROYH
VXFK� FRHUFLYH� FRQGLWLRQV� DV� WR� FRQVWLWXWH� WKH� IXQFWLRQDO
HTXLYDOHQW� RI� DQ� DUUHVW�� � )LQDOO\�� DQ� DUUHVW� RU� �FXVWRGLDO
GHWHQWLRQ´�PXVW�EH�VXSSRUWHG�E\�SUREDEOH�FDXVH�

&RPPRQZHDOWK�Y��(OOLV������3D����������������$��G������������ ������

�FLWDWLRQV� RPLWWHG�� �IRRWQRWH� RPLWWHG��� �0RUHRYHU�� WKLV� &RXUW� KDV� REVHUYHG

WKDW�

7UDIILF� VWRSV�� OLNH� 7HUU\� VWRSV�� FRQVWLWXWH� LQYHVWLJDWLYH
UDWKHU�WKDQ�FXVWRGLDO�GHWHQWLRQV��XQOHVV�XQGHU�WKH� WRWDOLW\
RI� FLUFXPVWDQFHV� WKH� FRQGLWLRQV� DQG� GXUDWLRQ� RI� WKH
GHWHQWLRQ�EHFRPH�WKH�IXQFWLRQDO�HTXLYDOHQW�RI�DQ�DUUHVW«�
$PRQJ� WKH� IDFWRUV� JHQHUDOO\� FRQVLGHUHG� LQ� GHWHUPLQLQJ
ZKHWKHU�D�GHWHQWLRQ�LV�LQYHVWLJDWLYH�RU�FXVWRGLDO�DUH��� WKH
EDVLV� IRU� WKH� GHWHQWLRQ� �WKH� FULPH� VXVSHFWHG� DQG� WKH
JURXQGV�IRU�VXVSLFLRQ���WKH�GXUDWLRQ�RI�WKH�GHWHQWLRQ��WKH
ORFDWLRQ� RI� WKH�GHWHQWLRQ� �SXEOLF� RU� SULYDWH���ZKHWKHU� WKH
VXVSHFW� ZDV� WUDQVSRUWHG� DJDLQVW� KLV� ZLOO� �KRZ� IDU�� ZK\��
WKH�PHWKRG�RI�GHWHQWLRQ��WKH�VKRZ��WKUHDW�RU�XVH�RI�IRUFH�
DQG�� WKH� LQYHVWLJDWLYH�PHWKRGV�XVHG� WR� FRQILUP� RU� GLVSHO
VXVSLFLRQV�

&RPPRQZHDOWK� Y�� *RPPHU�� ���� $��G� ������ ����� ������� �FLWDWLRQV

RPLWWHG���DSSHDO�GHQLHG������3D�����������$��G�������������

,Q�*RPPHU�� WKLV� &RXUW� UXOHG� WKDW� WKH� VWRS� DQG� GHWHQWLRQ� RI� D� '8,

VXVSHFW�E\�DQ�RII�GXW\�SROLFH�RIILFHU��ZKR�VWRSSHG�WKH�VXVSHFW¶V�FDU��WRRN�WKH

GULYHU¶V� NH\V� DQG� TXLFNO\� UHTXHVWHG� 6WDWH� 3ROLFH� DVVLVWDQFH�� ZDV� DQ

LQYHVWLJDWLYH� GHWHQWLRQ� DQG� QRW� DQ� DUUHVW�� *RPPHU�� VXSUD�� � 7KH

FLUFXPVWDQFHV� OHDGLQJ� WR� WKLV� &RXUW¶V� FRQFOXVLRQ� ZHUH� WKDW� WKH� RII�GXW\

RIILFHU� UHIUDLQHG�IURP�LQWHUURJDWLRQ��XVHG�QR� WKUHDWV� RU� IRUFH�� DGPLQLVWHUHG
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QR�VREULHW\�WHVWV�GXULQJ�WKH�EULHI�GHWHQWLRQ�SHULRG��DQG�\LHOGHG�WKH�FDVH�WR

6WDWH� 3ROLFH� DIWHU� DSSULVLQJ� WKHP� RI� KHU� REVHUYDWLRQV�� ,G��� &RPSDUH

&RPPRQZHDOWK�Y��.LQHU������$��G������3D�6XSHU���������KROGLQJ�WKDW�DQ

DUUHVW� RFFXUUHG� ZKHUH� DQ� RII�GXW\� 3HQQV\OYDQLD� 6WDWH� 7URRSHU� VWRSSHG

YHKLFOH�IRU�VXVSHFWHG�'8,��GLVSOD\HG�ZHDSRQ�ZKHQ�RUGHULQJ�GULYHU�RXW�RI�FDU�

KDQGFXIIHG�GULYHU� DQG�KHOG�KLP�E\�KLV� DUP� LQ� D� WKUHDWHQLQJ�ZD\� XQWLO� RQ�

GXW\�WURRSHUV�DUULYHG�DW�WKH�VFHQH��

7KH� SUHVHQW� IDFWV� DUH� YLUWXDOO\� LQGLVWLQJXLVKDEOH� IURP� WKH� IDFWV� LQ

*RPPHU��DQG��WKXV��GHPDQG�WKDW�ZH�ILQG�WKDW�WKH�JDPH�RIILFHUV¶�VHL]XUH�RI

$SSHOODQW�ZDV�FRQVLVWHQW�ZLWK�WKDW�RI�D�EULHI�LQYHVWLJDWLYH�GHWHQWLRQ����:KLOH

$SSHOODQW�ZDV�VHL]HG�ZLWKLQ�WKH�PHDQLQJ�RI�ERWK�WKH�)RXUWK�$PHQGPHQW�DQG

$UWLFOH�,�VHFWLRQ����VLQFH�KH�ZDV�FOHDUO\�QRW�IUHH�WR�OHDYH�RQFH�VWRSSHG��6HH

&RPPRQZHDOWK� Y�� 0HOHQGH]�� ���� 3D�� ����� ���� $��G� ���� �������

$SSHOODQW¶V� GHWHQWLRQ� ZDV� PRUH� DQDORJRXV� WR� D� ³7HUU\� 6WRS´� WKDQ� WR� D

IRUPDO� DUUHVW�� � 7KH� RIILFHUV� H[HUWHG� OLWWOH� FRHUFLRQ� LQ� EULHIO\� GHWDLQLQJ

$SSHOODQW�ZKLOH�WKH\�REVHUYHG�KLV�FRQGLWLRQ��FKHFNHG�KLV�LGHQWLILFDWLRQV��DQG

FDOOHG� WKH� 6WDWH� 3ROLFH� WR�KDQGOH� WKH� FDVH�� � 2QFH� WKH� WURRSHU� DUULYHG�� WKH

JDPH�RIILFHUV�EULHIHG�KLP�DQG� WUDQVIHUUHG� WKH�FDVH� WR�KLP�� �7KHUHIRUH��ZH

FRQVLGHU� WKH� VHL]XUH� DW� LVVXH�DQ� LQYHVWLJDWLYH�GHWHQWLRQ� DQG�QRW� DQ� DUUHVW�
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DQG�SURFHHG�WR�UHYLHZ�ZKHWKHU�2IILFHU�:HQ]HO�DQG�'HSXW\�2UELQ�DFWHG�XSRQ

UHDVRQDEOH�VXVSLFLRQ�DQG�ZLWK�SURSHU�DXWKRULW\��

7KLV�&RXUW� KDV�KHOG� WKDW� D�XQLIRUPHG�*DPH�&RPPLVVLRQ� RIILFHU�PD\

VWRS�DQ\�YHKLFOH�DW�DQ\�WLPH�RU� SODFH�XSRQ� UHDVRQDEOH� VXVSLFLRQ�� SURYLGHG

WKH�RIILFHU�GLVSOD\V�KLV�EDGJH�RU�RWKHU�LGHQWLILFDWLRQ�DQG�VWDWHV�WKH�SXUSRVH

RI� WKH� VWRS�� &RPPRQZHDOWK� Y�� 3DOP�� ���� $��G� ���� �3D�6XSHU�� ������

7KXV�� ZKHUH� VSHFLILF� DQG� DUWLFXODEOH� IDFWV�� WDNHQ� WRJHWKHU� ZLWK� UDWLRQDO

LQIHUHQFHV�IURP�WKRVH�IDFWV��SUHVHQW�D�GULYHU�HQJDJHG�LQ�VXVSLFLRXV�DFWLYLW\�

D� *DPH� &RPPLVVLRQ� RIILFHU� LV� UHDVRQDEO\� ZDUUDQWHG� WR� SHUIRUP� D� EULHI

LQYHVWLJDWRU\�VWRS�DV�DQ�LQWHUPHGLDWH�UHVSRQVH�³WR�PDLQWDLQ�WKH�VWDWXV�TXR

PRPHQWDULO\�ZKLOH�REWDLQLQJ�PRUH�LQIRUPDWLRQ�´�,G��DW������TXRWLQJ�$GDPV

Y��:LOOLDPV������8�6������������������6�&W����������������� /�(G��G����

�������

7KH� UHFRUG� UHYHDOV� WKDW� 2IILFHU� :HQ]HO� DQG� 'HSXW\� 2UELQ� ZHUH

SUHVHQWHG�ZLWK�D�VXIILFLHQW�IDFWXDO�EDVLV�IRU�VWRSSLQJ�DQG�GHWDLQLQJ�$SSHOODQW

IRU�'8,���7KH�HYLGHQFH�GHVFULEHG�D�JODVV\�H\HG��XQUHVSRQVLYH�GULYHU�ZKRVH

WUXFN�ZDV�SDUNHG�DFURVV�D�ZLQGLQJ�VWDWH�URXWH�DW�QLJKW��DQG�ZKR�GURYH�DZD\

ZKHQ� FRQIURQWHG� E\� ODZ� HQIRUFHPHQW� RIILFHUV�� ,Q� SXUVXLW�� WKH� RIILFHUV

����������������������������������
��,Q�$SSHOODQW¶V�³6WDWHPHQW�RI�WKH�,VVXH�3UHVHQWHG�´�KH�UHVWULFWV�KLV�IRFXV�WR
ZKHWKHU� WKH�*DPH�RIILFHUV¶� ³DUUHVW´� RI� KLP�ZDV� ODZIXO�� �+RZHYHU�� EHFDXVH
$SSHOODQW¶V� EULHI� SUHVHQWV� DUJXPHQW� ZKLFK� DVVDLOV� WKH� ³VHL]XUH´� DQG
³GHWHQWLRQ´�KH�VXIIHUHG�DV�D�YLRODWLRQ�XQGHU�WKH�)RXUWK�$PHQGPHQW��ZH�ZLOO
UHYLHZ� ZKHWKHU� WKH� JDPH� RIILFHUV� ODZIXOO\� H[HFXWHG� WKHLU� LQYHVWLJDWLYH
GHWHQWLRQ�RI�$SSHOODQW�
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ZLWQHVVHG� $SSHOODQW¶V� WUXFN� VFUDSH� DJDLQVW� URDGVLGH� YHJHWDWLRQ�� DQG� ZKHQ

$SSHOODQW¶V� WUXFN� ILQDOO\�SXOOHG�RYHU�� WKH\�REVHUYHG�$SSHOODQW� DV�KH� VOXUUHG

KLV� VSHHFK� DQG� VPHOOHG� RI� DOFRKRO�� � $V� VXFK�� $SSHOODQW� UHSUHVHQWHG� DQ

RVWHQVLEOH�WKUHDW�WR�OLIH�DQG�SURSHUW\��DQG�2IILFHU�:HQ]HO�DQG�'HSXW\�2UELQ

DFWHG�XSRQ�UHDVRQDEOH�VXVSLFLRQ��DV�ZHOO�DV�LQ�WKH�SXEOLF�LQWHUHVW��LQ�VWRSSLQJ

DQG�GHWDLQLQJ�$SSHOODQW�

$SSHOODQW� UDLVHV� WKH� REMHFWLRQ�� KRZHYHU�� WKDW�� WKRXJK� KH� PD\� KDYH

H[KLELWHG�FRQGXFW�ZKLFK�ZRXOG�KDYH�UHDVRQDEO\�ZDUUDQWHG�D�SROLFH�RIILFHU�WR

VWRS� DQG� LQYHVWLJDWH�� :HQ]HO� DQG� 2UELQ� ODFNHG� WKH� DXWKRULW\� WR� VWRS� DQG

GHWDLQ�$SSHOODQW�IRU�D�JHQHUDO�WUDIILF�YLRODWLRQ�XQUHODWHG�WR�*DPH�DQG�:LOGOLIH

ODZ�� �,Q�UHFRJQL]LQJ�WKH�DXWKRULW\�RI�JDPH�RIILFHUV�WR�VWRS�DQG�HYHQ�DUUHVW

IRU�VXFK�D�YLRODWLRQ��WKLV�&RXUW�KDV�UHFHQWO\�UHYLHZHG�WKH�*DPH�DQG�:LOGOLIH

&RGH�DQG�KHOG�

>'@ULYLQJ�XQGHU�WKH�LQIOXHQFH�LV�FOHDUO\�RQH�RI�WKH�RIIHQVHV
IRU� ZKLFK� D� ZLOGOLIH� FRQVHUYDWLRQ� RIILFHU� LV� DXWKRUL]HG� WR
DUUHVW�XQGHU�VXEVHFWLRQ�����D��������0RUHRYHU�� WKH�*DPH
&RPPLVVLRQ� UHJXODWLRQV«VSHFLILFDOO\� HQXPHUDWH� YLRODWLRQV
RI����3D�&�6�$��VHFWLRQ�������DV�RQH�FDWHJRU\�RI�RIIHQVHV
IRU� ZKLFK� D� ZLOGOLIH� FRQVHUYDWLRQ� RIILFHU� PD\� DUUHVW�
+RZHYHU��LW�LV�DOVR�FOHDU�WKDW�D�ZLOGOLIH�FRQVHUYDWLRQ�RIILFHU
LV� DXWKRUL]HG� WR� DUUHVW� IRU� VXFK� DQ� RIIHQVH� RQO\� ³ZKHQ
DFWLQJ�ZLWKLQ� WKH� VFRSH�RI� WKH� RIILFHU¶V� HPSOR\PHQW�´� � ��
3D�&�6�$�� �� ����D������� � 7KXV�� LQ� GHFLGLQJ� ZKHWKHU� >D
JDPH�RIILFHU@�ZDV�DXWKRUL]HG�WR�DUUHVW«XQGHU�WKHVH�IDFWV�
ZH�PXVW�GHWHUPLQH�ZKHWKHU�>WKH�RIILFHU@�ZDV�DFWLQJ�ZLWKLQ
WKH�VFRSH�RI�KLV�HPSOR\PHQW�

&RPPRQZHDOWK�Y��&DUOVRQ������$��G�����������3D�6XSHU����������7KXV��D

*DPH�&RPPLVVLRQ�RIILFHU�LV�SHUPLWWHG�WR�DUUHVW�IRU�'8,�SURYLGHG�KH�GRHV�VR
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ZKLOH�DFWLQJ�ZLWKLQ�WKH�VFRSH�RI�KLV�GXW\���6HH�DOVR����3D�&RGH����������³$

ZLOGOLIH�FRQVHUYDWLRQ�RIILFHU�PD\�DUUHVW�IRU«PLVGHPHDQRUV�RU�IHORQLHV�ZKHQ

WKH�RIIHQVHV�RFFXU� LQ�WKH�RIILFHU¶V�SUHVHQFH�DQG�ZKLOH�DFWLQJ�ZLWKLQ

WKH�VFRSH�RI�WKH�RIILFHU¶V�HPSOR\PHQW�´���HPSKDVLV�DGGHG����:H�OLNHZLVH

FRQVWUXH� ��� 3D�&�6�$�� �� ����D����� DQG� ������ WR� FRQIHU� XSRQ� D� *DPH

&RPPLVVLRQ�RIILFHU�DFWLQJ�ZLWKLQ�WKH�VFRSH�RI�KLV�GXW\�WKH�DXWKRULW\�WR�VWRS�

LQVSHFW��DQG�GHWDLQ�RU�DSSUHKHQG�XSRQ�D�UHDVRQDEOH�VXVSLFLRQ�RI�'8,��HYHQ�LI

WKH� VXVSHFWHG� YLRODWLRQ� RFFXUV� QRW� RQ� JDPHODQGV� EXW� RQ� D� SXEOLF� URDG�

:KDW�UHPDLQV�WR�GHWHUPLQH��WKHUHIRUH��LV�LI�2IILFHU�:HQ]HO�DQG�'HSXW\�2UELQ

ZHUH�DFWLQJ�ZLWKLQ�WKH�VFRSH�RI�WKHLU�GXW\�ZKHQ�WKH\�REVHUYHG�WKH�FRQGXFW

WKDW�SURPSWHG�WKHP�WR�VWRS�DQG�GHWDLQ�$SSHOODQW�

����������������������������������
����������3RZHUV�DQG�GXWLHV�RI�HQIRUFHPHQW�RIILFHUV

�D�� 3RZHUV�²$Q\� RIILFHU� ZKRVH� GXW\� LW� LV� WR� HQIRUFH� WKLV
WLWOH�RU�DQ\�RIILFHU�LQYHVWLJDWLQJ�DQ\�DOOHJHG�YLRODWLRQ�RI�WKLV�WLWOH
VKDOO�KDYH�WKH�SRZHU�DQG�GXW\�WR�

«���� 6WRS� DQG� LQVSHFW� RU� VHDUFK� DW� DQ\� WLPH�� ZLWKRXW
ZDUUDQW��DQ\�PHDQV�RI�WUDQVSRUWDWLRQ�ZLWKLQ�WKLV�&RPPRQZHDOWK�
$Q\� RIILFHU� ZKR� VWRSV� DQ\�PHDQV� RI� WUDQVSRUWDWLRQ� VKDOO� EH� LQ
XQLIRUP� DQG� SUHVHQW� D� EDGJH� RU� RWKHU� PHDQV� RI� RIILFLDO
LGHQWLILFDWLRQ�DQG�VWDWH�WKH�SXUSRVH�RI�WKH�LQVSHFWLRQ�RU�VHDUFK�

«����� :KHQ� DFWLQJ� ZLWKLQ� WKH� VFRSH� RI� WKH� RIILFHU¶V
HPSOR\PHQW�� SXUVXH�� DSSUHKHQG� RU� DUUHVW� DQ\� LQGLYLGXDO
VXVSHFWHG� RI� YLRODWLQJ� DQ\� SURYLVLRQ� RI� 7LWOH� ��� �UHODWLQJ� WR
FULPHV� DQG� RIIHQVHV�� RU� DQ\� RWKHU� RIIHQVH� FODVVLILHG� DV� D
PLVGHPHDQRU� RU� IHORQ\«�� � $OO� SRZHUV� DV� SURYLGHG� IRU� LQ� WKLV
SDUDJUDSK� ZLOO� EH� OLPLWHG� E\� VXFK� DGPLQLVWUDWLYH� SURFHGXUH� DV
WKH� GLUHFWRU�� ZLWK� WKH� DSSURYDO� RI� WKH� FRPPLVVLRQ�� VKDOO
SUHVFULEH���7KH�UHJXODWLRQV�VKDOO�EH�SURPXOJDWHG�ZLWKLQ����GD\V
RI�WKH�HIIHFWLYH�GDWH�RI�WKLV�SDUDJUDSK�



-�$��������

�����

,Q� &DUOVRQ�� D� JDPH� FRPPLVVLRQ� RIILFHU� ZDV� WUDQVSRUWLQJ� D� GHHU

FDUFDVV�WR�D�JDPH�ODQGV�EXLOGLQJ��ZKHQ�KH�VDZ�D�FDU�DKHDG�RI�KLP�FURVV�WKH

FHQWHU�OLQH�RI�D�VWDWH�KLJKZD\�� �)ROORZLQJ� WKLV�FDU� IRU� WKH� UHPDLQGHU�RI�KLV

WULS�� WKH� RIILFHU� REVHUYHG� QR� IXUWKHU� LQVWDQFHV� RI� HUUDWLF� GULYLQJ�

1RQHWKHOHVV�� KH� RSWHG� WR� GULYH� SDVW� WKH� JDPH� ODQGV� EXLOGLQJ� LQ� RUGHU� WR

IROORZ� WKH� FDU� IXUWKHU�� � 7KHUHDIWHU�� WKH� RIILFHU� ZLWQHVVHG� WKH� FDU� VZHUYH

VHYHUDO�PRUH�WLPHV��SURPSWLQJ�KLP�WR�VWRS�WKH�FDU�DQG�DUUHVW�WKH�GULYHU�IRU

'8,�

,Q�UHYHUVLQJ�WKH�ORZHU�FRXUW¶V�MXGJPHQW�RI�VHQWHQFH��WKLV�&RXUW�DJUHHG

WKDW� WKH�JDPH�RIILFHU�ZDV� LQ� WKH� SURFHVV� RI� GLVFKDUJLQJ�KLV� GXW\�ZKHQ�KH

ZLWQHVVHG�WKH�VXVSHFW¶V�ILUVW�VZHUYH��VLQFH�KH�ZDV�LQ�URXWH�GXULQJ�DQ�RIILFLDO

WDVN���%XW�ZH�FRQFOXGHG�WKDW�WKH�RIILFHU�DFWHG�EH\RQG�WKH�VFRSH�RI�KLV�GXW\

RQFH�KH�GURYH�E\�KLV�GHVLJQDWHG�GHVWLQDWLRQ��DQG�� WKXV��WKDW�KH�XQODZIXOO\

DUUHVWHG�WKH�VXVSHFW�EDVHG�RQ�KLV�VXEVHTXHQW�REVHUYDWLRQV����0RUHRYHU��WKH

ILUVW�VZHUYH�WKDW�RFFXUUHG�ZKLOH�WKH�RIILFHU�DFWHG�ZLWKLQ�WKH�VFRSH�RI�KLV�GXW\

GLG�QRW��DORQH��FUHDWH�DQ�DUWLFXODEOH�UHDVRQDEOH�VXVSLFLRQ�RU�SUREDEOH�FDXVH

WKDW�WKH�GULYHU�ZDV�'8,��VLQFH�LW�ZDV�DQ� LVRODWHG�DQG�EULHI� LQIUDFWLRQ�ZKLFK

GLG�QRW�DGYHUVHO\�DIIHFW�VXUURXQGLQJ�WUDIILF���%XW�LPSRUWDQW�WR�WKH�ZLWKLQ�FDVH

LV�WKDW�LQ�&DUOVRQ��WKLV�&RXUW�DFNQRZOHGJHG�WKDW�D�JDPH�RIILFHU�GULYLQJ�RQ�D

VWDWH� URXWH� LQ� SHUIRUPDQFH� RI� DQ� RIILFLDO� WDVN� PD\�� LI� SUHVHQWHG� ZLWK

VXIILFLHQW�HYLGHQFH�GXULQJ�WKDW�WLPH��H[HFXWH�D�VWRS�DQG�DUUHVW�IRU�'8,��

,W� LV� FOHDU� WKDW� LQ�WKH�SUHVHQW�FDVH��2IILFHU�:HQ]HO�DQG�'HSXW\�2UELQ
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ZHUH�DFWLQJ�ZLWKLQ�WKH�VFRSH�RI�WKHLU�GXW\�ZKHQ�WKH\�HQFRXQWHUHG�$SSHOODQW

DQG�REVHUYHG�KLV�FRORUDEOH�FRQGXFW��DV�WKH\�ZHUH�HQ�URXWH�RQ�DQ�RIILFLDO�FDOO

DW� WKH�WLPH���7KHUHIRUH��WKH�RIILFHUV�VXUHO\�SRVVHVVHG�WKH�DXWKRULW\�WR�VWRS

DQG�GHWDLQ�$SSHOODQW���)XUWKHUPRUH��WKHUH� LV�HYHU\� LQGLFDWLRQ� LQ� WKLV� UHFRUG

WKDW� WKH�*DPH� RIILFHUV�ZHUH� FRQVFLRXV� RI� WKH� OLPLWV� RI� WKHLU� DXWKRULW\� DQG

WRRN�FDUH�QRW�WR�RYHUVWHS�WKRVH�OLPLWV���,QGHHG��E\�LPPHGLDWHO\�VXPPRQLQJ

WKH� VHUYLFHV� RI� WKH�6WDWH� 3ROLFH� WR� DGPLQLVWHU� VREULHW\� WHVWLQJ� DQG�H[HFXWH

WKH�XOWLPDWH�DUUHVW��WKH�RIILFHUV�ZHUH�PLQGIXO�RI�WKHLU�GXW\�XQGHU����3D�&RGH

�� ������� ZKLFK� DGPRQLVKHV� *DPH� &RPPLVVLRQ� RIILFHUV� WR� QRWLI\� WKH

DSSURSULDWH� ODZ� HQIRUFHPHQW� DJHQF\� RI� DQ� DUUHVW� DQG� WUDQVPLW� WKH� FDVH

WKHUHWR�IRU�IXUWKHU�LQYHVWLJDWLRQ�RU�SURVHFXWLRQ���7KRXJK�ZH�KDYH�IRXQG�WKDW�

DV�D�PDWWHU�RI� ODZ�� WKH�*DPH�RIILFHUV� GLG�QRW� DUUHVW�$SSHOODQW�� WKHLU� TXLFN

WUDQVIHU� RI� DXWKRULW\� RYHU� WKLV� PDWWHU� QRQHWKHOHVV� GHPRQVWUDWHG� WKHLU

UHVSHFW�IRU�WKH�SURFHGXUDO�SURWHFWLRQV�DIIRUGHG�FLWL]HQV�E\�WKH�3HQQV\OYDQLD

OHJLVODWXUH��DQG�WKH�ORZHU�FRXUW�FRPPLWWHG�QR�HUURU�LQ�UHFRJQL]LQJ�VXFK�

)LQDOO\�� ZH� TXLFNO\� GLVPLVV� $SSHOODQW¶V� VXERUGLQDWH� FODLP� WKDW� WKH

GHWHQWLRQ�ZDV� LQILUP� VLQFH�'HSXW\�2UELQ�� DQG� QRW� 2IILFHU�:HQ]HO�� VHFXUHG

$SSHOODQW¶V� SDSHUV� DQG� NH\V�� � $FFRUGLQJ� WR� $SSHOODQW�� RQO\� *DPH

&RPPLVVLRQ�2IILFHUV��DQG�QRW�GHSXWLHV��DUH�YHVWHG�ZLWK�WKH�DXWKRULW\� WR�VR

GHWDLQ���<HW��DV�2IILFHU�:HQ]HO�ZDV�EHKLQG�WKH�ZKHHO�RI�WKH�VWDWH�YHKLFOH�DQG

FOHDUO\� LQ� FKDUJH� RI� PDNLQJ� WKH� VWRS�� ZH� ILQG� KLV� RUGHULQJ� KLV� GHSXW\� WR

VHFXUH� $SSHOODQW¶V� VHYHUDO� EHORQJLQJV� D� OHJLWLPDWH� PHDVXUH� RI� HIIHFWLQJ� D
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VWRS�DQG�GHWHQWLRQ�DFFRUGLQJ�WR����3D�&�6�$���������������0RUHRYHU��*DPH

&RPPLVVLRQ� GHSXWLHV� SRVVHVV� WKH� VWDWXWRU\� DXWKRULW\�� YLD� ��� 3D�&�6�$�� ��

����DQG��������������DQG�������WR�VHDUFK�DQG�LQVSHFW�DQ\�SHUVRQ�RU�PHDQV

RI�WUDQVSRUWDWLRQ�DQG�WR�GHPDQG�DQG�VHFXUH�LGHQWLILFDWLRQ�IURP�DQ\�SHUVRQ��

����������������������������������
����������3RZHUV�DQG�GXWLHV�RI�HQIRUFHPHQW�RIILFHUV

�D� 3RZHUV�²$Q\�RIILFHU�ZKRVH�GXW\�LW�LV�WR�HQIRUFH�WKLV�WLWOH�RU
DQ\�RIILFHU� LQYHVWLJDWLQJ� DQ\� DOOHJHG�YLRODWLRQ� RI� WKLV� WLWOH
VKDOO�KDYH�WKH�SRZHU�DQG�GXW\�WR�

����� 'HPDQG� DQG� VHFXUH� DVVLVWDQFH� ZKHQ� WKH� RIILFHU
GHHPV�LW�QHFHVVDU\�

����������'HSXW\�*DPH�&RPPLVVLRQ�RIILFHUV

([FHSW�IRU�WKH�SRZHUV�FRQIHUUHG�XQGHU�VHFWLRQ���������DQG
����� �UHODWLQJ� WR� SRZHUV� DQG� GXWLHV� RI� HQIRUFHPHQW� RIILFHUV��
GHSXW\�*DPH�&RPPLVVLRQ�RIILFHUV�VKDOO��XQOHVV�IXUWKHU�UHVWULFWHG
E\� WKH� GLUHFWRU�� H[HUFLVH� DOO� WKH� SRZHUV� DQG� SHUIRUP� DOO� WKH
GXWLHV�FRQIHUUHG�E\�WKLV�WLWOH�RQ�*DPH�&RPPLVVLRQ�RIILFHUV�

����������3RZHUV�DQG�GXWLHV�RI�HQIRUFHPHQW�RIILFHUV

�D� 3RZHUV�²$Q\�RIILFHU�ZKRVH�GXW\�LW�LV�WR�HQIRUFH�WKLV�WLWOH�RU
DQ\�RIILFHU� LQYHVWLJDWLQJ� DQ\� DOOHJHG�YLRODWLRQ� RI� WKLV� WLWOH
VKDOO�KDYH�WKH�SRZHU�DQG�GXW\�WR�

���� ,QVSHFW� DQG� H[DPLQH� RU� VHDUFK� DW� DQ\� WLPH�� ZLWKRXW
ZDUDQW�� DQ\� PHDQV� RI� WUDQVSRUWDWLRQ� ZLWKLQ� WKLV
&RPPRQZHDOWK«�

��� ,QVSHFW�DQG�H[DPLQH�RU�VHDUFK��DW�DQ\�WLPH�RU�SODFH�
DQ\�SHUVRQ�RU�PHDQV�RI�WUDQVSRUWDWLRQ«�

���� 'HPDQG�DQG�VHFXUH�LGHQWLILFDWLRQ�IURP�DQ\�SHUVRQ�
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7KXV��ZH�ILQG�QRWKLQJ�LQILUP�DERXW�D�*DPH�&RPPLVVLRQ�RIILFHU�HQOLVWLQJ�WKH

DLG�RI�KLV�GHSXW\�GXULQJ�D�OHJLWLPDWH�VWRS�DQG�GHWHQWLRQ�

,Q�VXP��ZH�ILQG�WKDW�2IILFHU�:HQ]HO�DQG�'HSXW\�2UELQ�ODZIXOO\�VWRSSHG

DQG� GHWDLQHG� $SSHOODQW� IRU� FRORUDEOH� FRQGXFW� ZKLFK� RFFXUUHG� LQ� WKHLU

SUHVHQFH� DQG� ZKLOH� WKH\� DFWHG� ZLWKLQ� WKH� VFRSH� RI� WKHLU� HPSOR\PHQW�

'HSXW\� 2UELQ� KHOG� WKH� VWDWXWRU\� DXWKRULW\� WR� VHFXUH� $SSHOODQW¶V� OLFHQVH�

UHJLVWUDWLRQ�� DQG� NH\V�� DQG� 2IILFHU� :HQ]HO� FRPSOLHG� ZLWK� KLV� FKDUJH� WR

SURPSWO\� FDOO� LQ� WKH� 6WDWH� 3ROLFH� DQG� FHGH� WR� WKHP� DOO� DXWKRULW\� RYHU

$SSHOODQW¶V�PDWWHU���3UHVHQWHG�ZLWK�D�FDVH�LQ�ZKLFK�WKH�VWRS�DQG�GHWHQWLRQ�LQ

TXHVWLRQ�YLRODWHG�QRQH�RI�$SSHOODQW¶V� ULJKWV�XQGHU� WKH� ODZ�� WKH� ORZHU� FRXUW

SURSHUO\� GHQLHG� $SSHOODQW¶V� PRWLRQ� WR� VXSSUHVV� DOO� HYLGHQFH� JDWKHUHG

LQFLGHQW�WR�KLV�DUUHVW���$FFRUGLQJO\��ZH�DIILUP�

$IILUPHG�
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