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$SSHOODQW��-RVH�3DQWRMD��DSSHDOV�IURP�WKH�MXGJPHQW�HQWHUHG�'HFHPEHU

����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\���:H�DIILUP

LQ�SDUW�DQG�UHYHUVH�LQ�SDUW�

)$&76�

$SSHOODQW�VXHG�$SSHOOHH��/RLV�6SURWW��ZKHQ�KH�VXIIHUHG�LQMXULHV�DULVLQJ

RXW�RI�DQ�DXWRPRELOH�DFFLGHQW�ZKLFK�RFFXUUHG�RQ�-XO\�����������2Q�0D\����

������$SSHOODQW�ILOHG�KLV�FRPSODLQW�DV�DQ�DUELWUDWLRQ�PDWWHU����+H�ODWHU�ILOHG�D

SHWLWLRQ�WR�WUDQVIHU�WKH�FDVH�WR�PDMRU�MXU\�VWDWXV��ZKLFK�ZDV�JUDQWHG�E\�WKH

WULDO� FRXUW� RQ� 1RYHPEHU� ���� ������ � $IWHU� UHYLHZ� RI� WKH� $SSHOODQW¶V� FDVH�

                                        
����$OWKRXJK�$SSHOODQW�LQGLFDWHG�WKDW�WKH�GDPDJHV�H[FHHGHG����������KH
PDUNHG�KLV�FRPSODLQW�IRU�DUELWUDWLRQ�
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KRZHYHU�� WKH�WULDO�FRXUW��SXUVXDQW�WR�5XOH������G���DQG�E\�DQ�2UGHU�GDWHG

6HSWHPEHU� ���� ������ UHPDQGHG� LW� IRU� FRPSXOVRU\� DUELWUDWLRQ�� ZKLFK� ZDV

VFKHGXOHG�IRU�'HFHPEHU������������$SSHOODQW�WKHUHDIWHU�IDLOHG�WR�DSSHDU�DW

WKH�DUELWUDWLRQ��DQG�MXGJPHQW�ZDV�HQWHUHG�LQ�IDYRU�RI�$SSHOOHH�RQ�-DQXDU\���

�����

��2Q�-DQXDU\����������$SSHOODQW� ILOHG�D�WLPHO\�DSSHDO�IURP�WKH�DZDUG

RI� DUELWUDWRUV� UHTXHVWLQJ� D� WULDO�GH� QRYR�� � 2Q� $SULO� ��� ������ DW� WKH� VWDWXV

FRQIHUHQFH� IRU� DUELWUDWLRQ� DSSHDOV�� $SSHOODQW¶V� DSSHDO� ZDV� GLVPLVVHG� DQG

UHPDQGHG�IRU�DUELWUDWLRQ���7KH�DUELWUDWLRQ��VFKHGXOHG�IRU�-XQH�����������ZDV

FRQWLQXHG�WR�2FWREHU�����������$W�WKH�VHFRQG�DUELWUDWLRQ�KHDULQJ��$SSHOODQW

DSSHDUHG� EXW� LQGLFDWHG� WR� WKH� DUELWUDWLRQ� SDQHO� WKDW� KH� GLG� QRW� LQWHQG� WR

SUHVHQW� DQ\� HYLGHQFH� EHFDXVH� LW� ZDV� KLV� LQWHQWLRQ� WR� WDNH� DQ� LPPHGLDWH

DSSHDO�IURP�DQ\�DZDUG�RI�DUELWUDWRUV��LW�ZDV�$SSHOODQW¶V�EHOLHI�WKDW�WKH�FDVH

ZDV�ZRUWK�LQ�H[FHVV�RI�����������7KH�DUELWUDWRUV�IRXQG�LQ�IDYRU�RI�$SSHOOHH�

2Q� 2FWREHU� ���� ������ $SSHOOHH� ILOHG� D� 0RWLRQ� WR� (QWHU� %LQGLQJ

-XGJPHQW� RQ� $ZDUG� RI� $UELWUDWRUV�� � 2Q� 2FWREHU� ���� ������ $SSHOODQW

DSSHDOHG� WKH� VHFRQG� DZDUG� RI� DUELWUDWRUV� UHTXHVWLQJ� D� WULDO� GH� QRYR�� � 2Q

1RYHPEHU����������$SSHOOHH�ILOHG�D�0RWLRQ�WR�4XDVK�$SSHOODQW¶V�$SSHDO�DQG

(QWHU�%LQGLQJ�-XGJPHQW�RQ�$ZDUG�RI�$UELWUDWRUV�

                                        
�� �5XOH������G��RI� WKH� 3HQQV\OYDQLD�5XOHV� RI�&LYLO� 3URFHGXUH�SURYLGHV� WKDW
³>W@KH� FRXUW� RQ� LWV� RZQ�PRWLRQ� RU�PRWLRQ� RI� DQ\� SDUW\�PD\� E\� GLVFRYHU\�
SUH�WULDO�FRQIHUHQFH��KHDULQJ�RU�RWKHUZLVH��GHWHUPLQH�WKH�DPRXQW�DFWXDOO\�LQ
FRQWURYHUV\�DQG�HQWHU�DQ�RUGHU�RI�UHIHUHQFH�WR�DUELWUDWLRQ�´
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2Q�'HFHPEHU�����������WKH�WULDO�FRXUW�JUDQWHG�$SSHOOHH¶V�ILUVW�PRWLRQ

DQG�HQWHUHG�D�ELQGLQJ�MXGJPHQW�RQ�DZDUG�RI�DUELWUDWRUV�LQ�IDYRU�RI�$SSHOOHH�

2Q�'HFHPEHU� ���� ������ WKH� WULDO� FRXUW� JUDQWHG� $SSHOOHH¶V� VHFRQG�PRWLRQ�

TXDVKLQJ�$SSHOODQW¶V�DSSHDO�DQG�UHHQWHULQJ�WKH�ELQGLQJ�MXGJPHQW�RQ�DZDUG

RI�DUELWUDWRUV�LQ�IDYRU�RI�$SSHOOHH�� � ,W� LV� IURP�WKLV� MXGJPHQW� WKDW�$SSHOODQW

DSSHDOV��

',6&866,21�

$SSHOODQW�UDLVHV�RQH�LVVXH��RQ�DSSHDO���ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ

TXDVKLQJ�$SSHOODQW¶V�DSSHDO�DQG�HQWHULQJ�WKH�MXGJPHQW�RI�WKH�DUELWUDWRUV�LQ

IDYRU�RI�$SSHOOHH"��:KHQ�UHYLHZLQJ�D�WULDO�FRXUW¶V�RUGHU�TXDVKLQJ�DQ�DSSHDO

IURP�FRPSXOVRU\�DUELWUDWLRQ�DQG�HQWHULQJ�MXGJPHQW�LQ�IDYRU�RI�DSSHOOHH��RXU

                                        
���$OWKRXJK�$SSHOODQW¶V�1RWLFH�RI�$SSHDO�VWDWHV�WKDW�KH�LV�DSSHDOLQJ�WKH�WZR
RUGHUV� GDWHG�'HFHPEHU����� ������ DQG�'HFHPEHU����� ������ KH� LV�� LQ� IDFW�
DSSHDOLQJ� WKH� MXGJPHQW� RI� WKH� DZDUG� RI� DUELWUDWRUV� HQWHUHG� LQ� IDYRU� RI
$SSHOOHH�ZKLFK�ZDV�GRFNHWHG�RQ�'HFHPEHU����������

����$SSHOODQW�VWDWHV�WKH�LVVXHV�LQ�KLV�EULHI�DV�IROORZV�

���'LG�WKH�WULDO�FRXUW�HUU�LQ�HQWHULQJ�ELQGLQJ�MXGJPHQW�RQ
WKH� DZDUG� RI� DUELWUDWRUV� LQ� IDYRU� RI� WKH� GHIHQGDQW� ZKHUH
SODLQWLII� WLPHO\� DSSHDOHG� IURP� WKH� DZDUG� RI� DUELWUDWRUV
IROORZLQJ�DQ�DUELWUDWLRQ�KHDULQJ�ZKLFK�SODLQWLII�DQG�SODLQWLII¶V
FRXQVHO�DWWHQGHG�DQG�ZKHUH�QR�HYLGHQFH�ZDV�SUHVHQWHG"

�������� �'LG� WKH� WULDO� FRXUW� HUU� LQ� TXDVKLQJ� SODLQWLII¶V� DSSHDO
IURP� WKH� DZDUG� RI� DUELWUDWRUV� LQ� IDYRU� RI� WKH� GHIHQGDQW
ZKHUH� SODLQWLII� WLPHO\� DSSHDOHG� IURP� WKH� DZDUG� RI
DUELWUDWRUV� IROORZLQJ� DQ� DUELWUDWLRQ� KHDULQJ� ZKLFK� SODLQWLII
DQG�SODLQWLII¶V�FRXQVHO�DWWHQGHG�DQG�ZKHUH�QR�HYLGHQFH�ZDV
SUHVHQWHG"

:H�KDYH�SDUDSKUDVHG�DQG�FRQVROLGDWHG�WKHVH�LVVXHV�
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VWDQGDUG�RI�UHYLHZ�LV�ZKHWKHU�WKH�WULDO�FRXUW�H[FHHGHG�LWV�VFRSH�RI�DXWKRULW\�

WKH� &RXUW� ZLOO� UHYHUVH� RQO\� ZKHUH� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� RU

FRPPLWWHG�DQ�HUURU�RI�ODZ���6HH�5RVHQEHUJ�Y��0RQWHYHUGH�	�+HPSKLOO�

����$��G�������������3D��6XSHU���������$SSHOODQW�DUJXHV�WKDW�SXUVXDQW�WR

WKH� ODQJXDJH� LQ� WKH� -XGLFLDO� FRGH� DQG� SULRU� 6XSHULRU� &RXUW� FDVHV�� WKH� WULDO

FRXUW�HUUHG�LQ�TXDVKLQJ�KLV�DSSHDO�EHFDXVH�KH�LV�HQWLWOHG�WR�D�WULDO�GH�QRYR

HYHQ� LI� KH� IDLOV� WR� SUHVHQW� HYLGHQFH� DW� WKH� DUELWUDWLRQ� KHDULQJ�� 6HH� ��

3D�&�6�� ��������5LHVHU�Y��*OXNRZVN\�� ����$��G������������ �3D�� 6XSHU�

�������0F0RQLJOH�Y��&XUUHQFH������$��G������3D��6XSHU���������+DOO�Y�

5HHE������$��G������3D��6XSHU��������

7KH�-XGLFLDO�&RGH�PDQGDWHV�FRPSXOVRU\�DUELWUDWLRQ�LQ�FLYLO�FDVHV�ZKHUH

WKH�DPRXQW�LQ�FRQWURYHUV\�GRHV�QRW�H[FHHG��������������3D�&�6���������E���

7KH�&RGH�DOVR�JLYHV�WKH�SDUWLHV�D�ULJKW�WR�DSSHDO�IRU�D�WULDO�GH�QRYR�IURP�DQ

DZDUG� RI� WKH� ERDUG� RI� DUELWUDWRUV��� � +RZHYHU�� D� SROLF\� KDV� UHFHQWO\� EHHQ

DGRSWHG� LQ� 3KLODGHOSKLD� &RXQW\�ZKLFK� SURYLGHV� WKDW� ZKHUH� D� SDUW\� IDLOV� WR

DSSHDU�RU�DSSHDUV� EXW� IDLOV� WR� SUHVHQW�HYLGHQFH�DW� WKH� DUELWUDWLRQ�KHDULQJ�

                                        
����$SSHOODQW�PXVW�IXOILOO�WKH�QHFHVVDU\�VWHSV�WR�SHUIHFW�DQ�DSSHDO�SULRU�WR�D
WULDO�FRXUW�JUDQWLQJ�D�WULDO�GH�QRYR���3D�5�&�3�������D��UHTXLUHV�WKDW�D�SDUW\
DSSHDOLQJ�WKH�DZDUG�VKDOO�ILOH�DQ�DSSURSULDWH�QRWLFH�RI�DSSHDO�QRW�PRUH�WKDQ
���GD\V�DIWHU�WKH�HQWU\�RI�WKH�DZDUG��DQG�SD\�WKH�DUELWUDWRUV¶�FRPSHQVDWLRQ
WR�WKH�SURWKRQRWDU\��XQOHVV�WKH�FRXUW�DOORZV� WKH�SDUW\� WR�SURFHHG� LQ� IRUPD
SDXSHULV�� �$� UHYLHZ�RI� WKH� UHFRUG� UHYHDOV� WKDW�$SSHOODQW� FRPSOLHG�ZLWK� WKH
QHFHVVDU\�VWHSV�LQ�SHUIHFWLQJ�DQ�DSSHDO�

���6HFWLRQ������G��VSHFLILFDOO\�VWDWHV�WKDW�³>D@Q\�SDUW\�WR�D�PDWWHU�VKDOO�KDYH
WKH�ULJKW�WR�DSSHDO�IRU�D�WULDO�GH�QRYR�LQ�WKH�FRXUW�´�����3D�&�6���������G��
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WKH�DSSHDO�³VKDOO�EH�TXDVKHG�DQG�WKH�FDVH�VKDOO�EHFRPH�VXEMHFW�WR�D�UHPDQG

WR�WKH�DUELWUDWLRQ�SDQHO�IRU�D�QHZ�DUELWUDWLRQ�KHDULQJ�´��7DXVV�Y��*ROGVWHLQ�

����$��G����������Q����3D��6XSHU���������HQ�EDQF���FLWLQJ�7XUD\�Y��,UE\�

����$��G��������������3D��6XSHU���������DSSHDO�GHQLHG������3D����������

$��G��������������� �2QFH� D� SDUW\� DSSHDUV� DW� WKH� DUELWUDWLRQ� DQG� SUHVHQWV

HYLGHQFH��D�SDUW\�PD\�WKHUHDIWHU�DSSHDO�IRU�D�WULDO�GH�QRYR�

7KH� FRPSXOVRU\� DUELWUDWLRQ� V\VWHP�ZDV� DGRSWHG� LQ� RUGHU� WR� DOOHYLDWH

WKH� HQRUPRXV� FDVH� ORDG� RI� RXU� WULDO� FRXUWV�� � +RZHYHU�� EHFDXVH� RI� WKH

VWDWXWRU\�ULJKW�WR�DSSHDO�IRU�D�WULDO�GH�QRYR��OLWLJDQWV�WUDGLWLRQDOO\�KDYH�EHHQ

DEOH�WR�PDQLSXODWH�WKH�FRPSXOVRU\�DUELWUDWLRQ�V\VWHP�WR�WKHLU�DGYDQWDJH�E\

UHIXVLQJ� WR� DSSHDU� RU� WR� SXW� RQ� HYLGHQFH� DW� WKH� DUELWUDWLRQ� KHDULQJ� DQG

VLPSO\� UHO\LQJ�XSRQ� WKHLU� ULJKW� WR�DSSHDO�DQ�DGYHUVH� DUELWUDWLRQ� DZDUG�DQG

SUHVHQW�WKHLU�FDVH�DQHZ�DW�WKH�WULDO�FRXUW�OHYHO���,QGHHG��E\�ILOLQJ�D�FDVH�DV�D

DUELWUDWLRQ� PDWWHU� DQG� WKHQ� DSSHDOLQJ� WKH� DZDUG�� OLWLJDQWV� DQG� WKHLU

DWWRUQH\V�ZHUH�DEOH� ³µWR�REWDLQ� D� TXLFNHU� WULDO� OLVWLQJ� WKDQ� WKH\� FRXOG�KDYH

UHFHLYHG� LI� WKH\�KDG� ILOHG�XQGHU� WKH� FDWHJRU\� RI�0DMRU� -XU\� 7ULDO�¶´�7XUD\�

VXSUD�DW������FLWLQJ�7ULDO�&RXUW�2SLQLRQ���VHH�5LHVHU�Y��*OXNRZVN\��VXSUD

DW������Q����³WKLV�5XOH�DQG�WKH�FDVH�ODZ�DOORZV��VLF��SDUWLHV�WR�LQWHQWLRQDOO\

                                        
���,Q�WKH�HQ�EDQF�GHFLVLRQ��WKLV�&RXUW�UHDIILUPHG�WKH��3KLODGHOSKLD�SROLF\�DQG
VWDWHG�� IXUWKHU�� WKDW��³>W@KLV�QHZ�SROLF\�VKRXOG�DOVR�EH�DSSOLHG�WR�VLWXDWLRQV
ZKHUH� DQ� DSSHOODQW¶V� IDLOXUH� WR� SUHVHQW� DQ\� HYLGHQFH� DW� WKH� DUELWUDWLRQ
KHDULQJ� ZDV� FDXVHG� E\� DSSHOODQW¶V� IDLOXUH� WR� DSSHDU� DW� WKDW� DUELWUDWLRQ
KHDULQJ�´� �7DXVV�Y��*ROGVWHLQ������$��G������ ����Q��� �3D��6XSHU�� �����
�HQ�EDQF��
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VNLS� DUELWUDWLRQ� DQG�SURFHHG� WR� D� WULDO� GH�QRYR�´���� � ³>6@XFK�DEXVHV� RI� WKH

DUELWUDWLRQ�V\VWHP�LPSHGH� WKH� MXGLFLDU\¶V�DELOLW\�WR�H[SHGLWLRXVO\�GLVSRVH�RI

SHQGLQJ� OLWLJDWLRQ�ZKLFK� LV� WKH� RYHUDOO� REMHFWLYH� RI� FRPSXOVRU\� DUELWUDWLRQ�´

+DOO�Y��5HHE��VXSUD�� �)XUWKHUPRUH��DOORZLQJ�WKLV�PDQLSXODWLRQ�WR�FRQWLQXH

XQMXVWO\� GHOD\V� WKRVH� FDVHV� LQ�ZKLFK� OLWLJDQWV� OHJLWLPDWHO\� FRPSO\�ZLWK� WKH

OHWWHU� DQG� VSLULW� RI� FRPSXOVRU\� DUELWUDWLRQ�� � 7KH� 3KLODGHOSKLD� SROLF\� ZDV

HQDFWHG�WR�DYRLG�WKHVH�DEXVHV�E\�PDQGDWLQJ�OLWLJDQWV�WR�SUHVHQW�WKHLU�FDVHV

DW�WKH�DUELWUDWLRQ�OHYHO�EHIRUH�H[HUFLVLQJ�WKHLU�ULJKW�WR�DSSHDO�

3ULRU�WR�WKH�DGRSWLRQ�RI�WKH�3KLODGHOSKLD�SROLF\��VHYHUDO�DSSHOODWH�FRXUW

GHFLVLRQV�DGGUHVVHG�D� OLWLJDQW¶V� ULJKW� WR�D� WULDO�GH�QRYR� IURP�DQ�DUELWUDWLRQ

KHDULQJ���,Q�:HEHU�Y��/\QFK��WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD�KHOG�WKDW

D� ORFDO� UXOH�� ZKLFK� OLPLWHG� WKH� ZLWQHVVHV� DW� D� WULDO� GH� QRYR� WR� WKRVH� ZKR

                                        
�� � 3D�5�&�3�� ����� UHJDUGLQJ� DUELWUDWLRQ� ZDV� DPHQGHG� RQ� -XO\� ���� �����
HIIHFWLYH� -DQXDU\���������� LQ�DQ�DWWHPSW� WR� UHVROYH� WKH�SUREOHP�RI� SDUWLHV
IDLOLQJ�WR�DSSHDU�DW�DUELWUDWLRQ�

>DQ� DUELWUDWLRQ@� PDWWHU� ZLOO� EH� KHDUG� E\� D� ERDUG� RI
DUELWUDWRUV�DW�WKH�WLPH��GDWH�DQG�SODFH�VSHFLILHG�EXW��LI�RQH
RU� PRUH� RI� WKH� SDUWLHV� LV� QRW� SUHVHQW� DW� WKH� KHDULQJ�� WKH
PDWWHU�PD\�EH�KHDUG�DW� WKH� VDPH� WLPH�DQG�GDWH�EHIRUH� D
MXGJH� RI� WKH� FRXUW� ZLWKRXW� WKH� DEVHQW� SDUW\� RU� SDUWLHV�
7KHUH� LV� QR� ULJKW� WR� D� WULDO� GH� QRYR� RQ� DSSHDO� IURP� D
GHFLVLRQ�HQWHUHG�E\�D�MXGJH�

3D�5�&�3�������D�������8QGHU�QHZ�3D�5�&�3�������E������WKH�WULDO�FRXUW�PD\�
LQ�LWV�GLVFUHWLRQ��DOVR�KROG�D�KHDULQJ��IURP�ZKLFK�WKHUH�LV�QR�ULJKW�WR�DSSHDO
IRU�D�WULDO�GH�QRYR��LI�RQH�RU�PRUH�SDUWLHV�LV�QRW�UHDG\�IRU�DUELWUDWLRQ�DQG�DOO
SDUWLHV� SUHVHQW� FRQVHQW� WR� VXFK� KHDULQJ�� � +RZHYHU�� WKHVH� UXOHV� GR� QRW
DGGUHVV� WKH� LVVXH� UDLVHG� LQ� WKLV�FDVH�� L�H�� WKH� ULJKW�WR� DSSHDO� IRU� D� WULDO� GH
QRYR�ZKHUH� D� SDUW\� KDV� DSSHDUHG� DW� DUELWUDWLRQ� EXW� LQWHQWLRQDOO\� IDLOHG� RU
UHIXVHG� WR� SXW� RQ� D� FDVH�� � 7KLV� RSLQLRQ� FRXSOHG� ZLWK� WKH� UXOH� FKDQJH� ZLOO
FORVH�WKH�GRRU�RQ�DWWHPSWV�WR�DYRLG�DUELWUDWLRQ�LQ�3KLODGHOSKLD�&RXQW\�
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WHVWLILHG�DW�WKH�DUELWUDWLRQ�KHDULQJ��YLRODWHG�VHFWLRQ����RI�WKH�$UELWUDWLRQ�$FW

RI� ������ � :HEHU� Y�� /\QFK�� ���� $��G� ������ ����� ��������� � 7KH� &RXUW

VSHFLILFDOO\� KHOG� WKDW� ³WKH� OHJLVODWXUH� LQWHQGHG� >DUELWUDWLRQ@� DSSHDOV�� RQFH

SHUIHFWHG��WR�SURFHHG�WR�WULDO�ZLWK�QR�HYLGHQWLDU\�OLPLWDWLRQV�XSRQ�WKH�SDUWLHV

RWKHU�WKDQ�WKRVH�ZKLFK�ZRXOG�EH�DSSOLFDEOH� WR�DQ�RULJLQDO� WULDO�´� �,G�� � �:H

ILQG� WKDW� WKH� KROGLQJ� LQ�:HEHU� LV� QRW� LQFRQVLVWHQW� ZLWK� WKH� 3KLODGHOSKLD

SROLF\���,Q�:HEHU��WKH�6XSUHPH�&RXUW�DGGUHVVHG�WKH�FRQGXFW�DW�WKH�WULDO�GH

QRYR�DQG�QRW�WKH�ULJKW�RI�DSSHDO�LWVHOI�

0RUHRYHU�� WKLV� &RXUW� ³FRQVLVWHQWO\� KHOG� WKDW� D� SDUW\� ZKR� IDLOHG� WR

DSSHDU�DW�DQ�DUELWUDWLRQ�KHDULQJ�FDQQRW�EH�GHQLHG�D�WULDO�GH�QRYR�DSSHDO�RI

DQ�DUELWUDWLRQ�DZDUG´�HYHQ�ZKHUH�D�SDUW\�IDLOHG�WR�DSSHDU�DW�WKH�DUELWUDWLRQ

KHDULQJ��5LHVHU� Y��*OXNRZVN\�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������

0F0RQLJOH�Y��&XUUHQFH������$��G������3D��6XSHU���������D�SDUW\¶V�IDLOXUH

WR�DSSHDU�DW�DQ�DUELWUDWLRQ�KHDULQJ�GRHV�QRW�ZDLYH� WKH� ULJKW� WR� DSSHDO� WKH

DUELWUDWLRQ�DZDUG���+DOO�Y��5HHE������$��G������3D��6XSHU���������ZKLOH�ZH

GR� QRW� FRXQWHQDQFH� WKH� LQWHQWLRQDO� IDLOXUH� WR� DSSHDU� DW� DQ� DUELWUDWLRQ

KHDULQJ��ZH�FDQQRW�GHQ\�D�SDUW\¶V�ULJKW�WR�DSSHDO�IRU�D�WULDO�GH�QRYR�IURP�DQ

DUELWUDWLRQ�DZDUG����7KH�3KLODGHOSKLD�SROLF\��KRZHYHU��GRHV�QRW�GHQ\�D�SDUW\

WKH�VWDWXWRU\�ULJKW�WR�DSSHDO�IRU�D�WULDO�GH�QRYR��LW�PHUHO\�GHOD\V� WKH�ULJKW�

7KLV� SROLF\� VWULNHV� D� EDODQFH� EHWZHHQ� WKH� QHHG� WR� PDLQWDLQ� WKH� VWDWXWRU\

                                        
���7KH�$UELWUDWLRQ�$FW�RI������KDV�VLQFH�EHHQ�UHSHDOHG�E\�WKH�-XGLFLDU\�$FW
5HSHDOHU�$FW�RI������� �6HFWLRQ����RI� WKH�$FW� LV� VXEVWDQWLYHO\� WKH� VDPH�DV
VHFWLRQ������RI�WKH�-XGLFLDU\�$FW�
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ULJKW�WR�DSSHDO�DQG�WKH�QHHG� WR�HQFRXUDJH�FRPSOLDQFH�ZLWK�ERWK�WKH� OHWWHU

DQG�WKH�VSLULW�RI�WKH�FRPSXOVRU\�DUELWUDWLRQ�DFW���

,Q� WKH� FDVH� DW� EDU�� $SSHOODQW� DSSHDUHG� DW� WKH� VHFRQG� DUELWUDWLRQ

KHDULQJ� EXW� LQGLFDWHG� WR� WKH� DUELWUDWLRQ� SDQHO� WKDW� KH� GLG� QRW� LQWHQG� WR

SUHVHQW� DQ\� HYLGHQFH� EHFDXVH� LW� ZDV� KLV� LQWHQWLRQ� WR� WDNH� DQ� LPPHGLDWH

DSSHDO�IURP�DQ\�DZDUG�HQWHUHG�E\�WKH�DUELWUDWRUV��LW�ZDV�$SSHOODQW¶V�EHOLHI

WKDW�WKH�FDVH�ZDV�ZRUWK�LQ�H[FHVV�RI�����������7KH�DUELWUDWRUV�IRXQG�LQ�IDYRU

RI�$SSHOOHH���$SSHOODQW�VXEVHTXHQWO\�ILOHG�DQ�DSSHDO�LQ�WKH�&RXUW�RI�&RPPRQ

3OHDV� LQ� 3KLODGHOSKLD�&RXQW\�� � 3XUVXDQW� WR� WKH� 3KLODGHOSKLD� SROLF\�� WKH� WULDO

FRXUW�VKRXOG�KDYH�TXDVKHG�$SSHOODQW¶V�DSSHDO�DQG�UHPDQGHG�WKH�FDVH�IRU�D

QHZ� DUELWUDWLRQ� KHDULQJ�� � $FFRUGLQJO\�� ZH� FRQFOXGH� WKDW� WKH� WULDO� FRXUW

FRUUHFWO\�TXDVKHG�$SSHOODQW¶V�DSSHDO�EXW�FRPPLWWHG�DQ�HUURU�RI�ODZ�ZKHQ�LW

WKHUHDIWHU�HQWHUHG�D�ELQGLQJ�MXGJPHQW�LQ�IDYRU�RI�$SSHOOHH�� � �:H�WKHUHIRUH

UHPDQG�WKH�FDVH�IRU�D�QHZ�DUELWUDWLRQ�KHDULQJ���

                                        
�����:H�UHFRJQL]H�WKDW�LQ�5RVHQEHUJ�Y��0RQWHYHUGH�	�+HPSKLOO������$��G
������������3D��6XSHU���������D�SDQHO�RI�WKLV�&RXUW�DIILUPHG�WKH�WULDO�FRXUW¶V
RUGHU� TXDVKLQJ� $SSHOODQW¶V� DSSHDO� IURP� DQ� DUELWUDWLRQ� DZDUG� ZLWKRXW
DGGUHVVLQJ�WKH�3KLODGHOSKLD�SROLF\���+RZHYHU��5RVHQEHUJ�LV�GLVWLQJXLVKDEOH
IURP� WKH� FDVH� DW� EDU�� � ,Q� WKDW� FDVH�� ZH� DIILUPHG� WKH� WULDO� FRXUW¶V� RUGHU
TXDVKLQJ� $SSHOODQW¶V� DSSHDO� EHFDXVH� WKH� SDUWLHV� VLJQHG� DQ� DJUHHPHQW
ZDLYLQJ�WKH�ULJKW�WR�DSSHDO���,G��DW������

����$OWKRXJK�WKH�ULJKW�WR�DSSHDO�WKH�GHFLVLRQ�RI�WKH�DUELWUDWRUV�LV�D�VXEVWDQWLDO
ULJKW�� LW� LV� QRW� DEVROXWH� DQG� FDQ� EH� VXEMHFW� WR� UHDVRQDEOH� FRQGLWLRQV�
5RVHQEHUJ�Y��0RQWHYHUGH�	�+HPSKLOO������$��G�������������3D��6XSHU�
��������*LYHQ�WKH�IDFW�WKDW�$SSHOODQW�ZDV�QRW�SUHVHQW�DW�WKH�ILUVW�DUELWUDWLRQ
KHDULQJ�DQG�UHIXVHG�WR�SXW�RQ�HYLGHQFH�DW�WKH�VHFRQG��ZH�DUH�FRPSHOOHG�WR
QRWH� WKDW� LI� FRXQVHO� IRU� $SSHOODQW� IDLOV� WR� DSSHDU� RU� DSSHDUV� EXW� IDLOV� WR
SUHVHQW� D� FDVH� DW� WKH� WKLUG� DUELWUDWLRQ� KHDULQJ�� KH� ZLOO� EH� VXEMHFW� WR
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7KH�WULDO�FRXUW�SURSHUO\�TXDVKHG�$SSHOODQW¶V�DSSHDO�EXW�FRPPLWWHG�DQ

HUURU�RI�ODZ�ZKHQ�LW�WKHUHDIWHU�HQWHUHG�D�ELQGLQJ�MXGJPHQW�RI�WKH�DZDUG�RI

DUELWUDWRUV�LQ�IDYRU�RI�$SSHOOHH���:H�WKHUHIRUH�DIILUP�LQ�SDUW�DQG�UHYHUVH�LQ

SDUW� WKH� MXGJPHQW� RI� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\

HQWHUHG� 'HFHPEHU� ���� ������ DQG� UHPDQG� WKH� FDVH� IRU� D� QHZ� DUELWUDWLRQ

KHDULQJ����-XULVGLFWLRQ�UHOLQTXLVKHG�

                                                                                                                                  
DSSURSULDWH�VDQFWLRQV�ZKLFK�PD\�LQFOXGH�D�UHIHUUDO�WR�WKH�GLVFLSOLQDU\�ERDUG
RI�WKH�6XSUHPH�&RXUW�


