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7KLV�FDVH�SURPSWV� RXU� FRQVLGHUDWLRQ� RI� WKH� ODZ�ZLWK� UHVSHFW� WR

IRUFLEOH� FRPSXOVLRQ� DQG� FRQVHQW� LQ� VH[XDO� DVVDXOW� FDVHV�� � $IWHU� D

FDUHIXO� UHYLHZ�RI� WKH� UHFRUG� DQG�DQ� LQ�GHSWK� DQDO\VLV� RI� WKH� LVVXH�DW

KDQG��ZH�DIILUP�

$SSHOODQW�� DQ� HLJKWHHQ�\HDU�ROG� FROOHJH� IUHVKPDQ��ZDV� FKDUJHG

ZLWK� LQYROXQWDU\� GHYLDWH� VH[XDO� LQWHUFRXUVH� �,'6,��� DJJUDYDWHG

LQGHFHQW� DVVDXOW� DQG� UHODWHG� RIIHQVHV� LQ� FRQQHFWLRQ� ZLWK� DQ� LQFLGHQW

WKDW� RFFXUUHG� LQ� D� /DID\HWWH� &ROOHJH� FDPSXV� GRUPLWRU\�� � 7KH� YLFWLP

ZDV�DQRWKHU�IUHVKPDQ�VWXGHQW�DSSHOODQW�PHW�DW�VFKRRO�

$W�WULDO��ERWK�WKH�YLFWLP�DQG�DSSHOODQW�WHVWLILHG� WKDW�D�FRXSOH�RI

KRXUV�SULRU�WR�WKH�LQFLGHQW�DW�LVVXH��WKH�WZR�ZHQW�WR�DSSHOODQW
V�GRUP
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URRP�DQG�HQJDJHG� LQ� LQWLPDWH� FRQWDFW�� � 7KH�YLFWLP� WHVWLILHG� WKDW� WKH

FRXSOH¶V�FRQGXFW�ZDV�OLPLWHG�WR�NLVVLQJ�DQG�IRQGOLQJ���$SSHOODQW��RQ�WKH

RWKHU� KDQG�� WHVWLILHG� WKDW� GXULQJ� WKLV� LQLWLDO� HQFRXQWHU�� KH� DQG� WKH

YLFWLP� HQJDJHG� LQ� ³URXJK� VH[´� ZKLFK� FXOPLQDWHG� LQ� WKH� YLFWLP

SHUIRUPLQJ� IHOODWLR� RQ� KLP�� � $FFRUGLQJ� WR� DSSHOODQW�� WKH� YLFWLP� DFWHG

DJJUHVVLYHO\�DW�WKLV�ILUVW�UHQGH]YRXV�E\�KROGLQJ�DSSHOODQW¶V�DUPV�DERYH

KLV� KHDG�� ELWLQJ� KLV� FKHVW�� VWDWLQJ� ³<RX� NQRZ� \RX� ZDQW� PH�´� DQG

LQLWLDWLQJ�RUDO�VH[�

$IWHU� WKH� HQFRXQWHU�� WKH� VWXGHQWV� VHSDUDWHG� DQG� ZHQW� WR� WKH

GLQLQJ�KDOO�ZLWK�WKHLU�UHVSHFWLYH�IULHQGV���7KH\�PHW�XS�DJDLQ�ODWHU�DQG

RQFH�PRUH� IRXQG� WKHPVHOYHV� LQ� DSSHOODQW¶V� GRUP� URRP�� �:KLOH� WKHLU

DFFRXQWV� RI� ZKDW� RFFXUUHG� DW� WKH� ILUVW�PHHWLQJ� FRQWDLQHG� VLJQLILFDQW

GLIIHUHQFHV�� WKHLU� YHUVLRQV� RI� HYHQWV� DW� WKH� VHFRQG� PHHWLQJ� ZHUH

JURVVO\�GLYHUJHQW���7KH�YLFWLP�WHVWLILHG�WKDW�DSSHOODQW�ORFNHG�WKH�GRRU�

SXVKHG� KHU� RQWR� WKH� EHG�� VWUDGGOHG� KHU�� KHOG� KHU� ZULVWV� DERYH� KHU

KHDG� DQG� IRUFHG� KLV� SHQLV� LQWR� KHU� PRXWK�� � 6KH� VWUXJJOHG� ZLWK

DSSHOODQW� WKURXJKRXW� WKH� HQWLUH� HQFRXQWHU� DQG� ZDUQHG� KLP� WKDW

³VRPHRQH�ZRXOG�ORRN�IRU�KHU´�DQG�³VRPHRQH�ZRXOG�ILQG�RXW�´��6KH�DOVR

WROG�KLP� WKDW� VKH�ZDV� VFKHGXOHG� WR� EH� DW� D�PDQGDWRU\� VHPLQDU� DQG

UHSHDWHGO\�VWDWHG�WKDW�VKH�GLG�QRW�ZDQW�WR�HQJDJH�LQ�VH[��EXW�KHU�SOHDV

ZHQW�XQKHHGHG�
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$FFRUGLQJ�WR�WKH�YLFWLP��DSSHOODQW�IRUFHG�KLV�KDQGV�LQVLGH�D�KROH

LQ�KHU� MHDQV�DQG�SHQHWUDWHG�KHU�ZLWK�KLV�ILQJHUV�� �+H�WKHQ�SODFHG�KLV

SHQLV�LQVLGH�WKH�WRUQ�MHDQV��UHPRYHG�LW�DQG�HMDFXODWHG�RQ�KHU�IDFH��KDLU

DQG�VZHDWHU���7KHUHDIWHU��KH�WXUQHG�KHU�RYHU�RQWR�KHU�VWRPDFK��SXOOHG

GRZQ� KHU� XQGHUSDQWV� DQG� DWWHPSWHG� WR� SHQHWUDWH� KHU� DQDOO\�

7KURXJKRXW� WKH� LQFLGHQW�� DSSHOODQW� PDGH� YDULRXV� VWDWHPHQWV� WR� WKH

YLFWLP�� LQFOXGLQJ� ³,�NQRZ�\RX�ZDQW� LW�´� ³,� NQRZ�\RX�ZDQW�P\�GLFN� LQ

\RXU�PRXWK´�DQG�³1RERG\�ZLOO�NQRZ�ZKHUH�\RX�DUH�´��:KHQ�WKH�YLFWLP

DWWHPSWHG� WR� OHDYH�� DSSHOODQW� EORFNHG� KHU� SDWK�� � 2QO\� DIWHU� VWULNLQJ

KLP�LQ�WKH�JURLQ�ZLWK�KHU�NQHH�ZDV�WKH�YLFWLP�DEOH�WR�HVFDSH�

$SSHOODQW� FKDUDFWHUL]HG� WKH� VHFRQG� PHHWLQJ� LQ� D� IDU� GLIIHUHQW

OLJKW���+H�VWDWHG�WKDW�DV�KH�OHG�WKH�YLFWLP�LQWR�KLV�URRP��VKH�WROG�KLP�LW

ZRXOG�KDYH� WR� EH� ³D� TXLFN� RQH�´� � $V� D� UHVXOW�� DSSHOODQW� ILJXUHG� WKDW

WKHLU�VH[XDO�OLDLVRQ�ZRXOG�EH�EULHI���7KHUHDIWHU��DFFRUGLQJ�WR�DSSHOODQW�

KH� EHJDQ� WR� HQJDJH� LQ� WKH� VDPH� W\SH� RI� EHKDYLRU� WKH� YLFWLP� KDG

H[KLELWHG�LQ�WKHLU�SUHYLRXV�HQFRXQWHU���$SSHOODQW�DGPLWWHG�WKDW�KH�KHOG

WKH�\RXQJ�ZRPDQ¶V�DUPV�DERYH�KHU�KHDG��VWUDGGOHG�KHU�DQG�SODFHG�KLV

SHQLV�DW�KHU�PRXWK���+H�WHVWLILHG�WKDW�DW�WKDW�SRLQW�KH�WROG�KHU�³,�NQRZ

\RX�ZDQW�P\�GLFN�LQ�\RXU�PRXWK�´��:KHQ�VKH� UHSOLHG� ³QR�´�DSSHOODQW

DQVZHUHG� ³1R� PHDQV� \HV�´� � $IWHU� DQRWKHU� YHUEDO� H[FKDQJH� WKDW

LQFOXGHG�WKH�YLFWLP¶V�VWDWHPHQW�WKDW�VKH�KDG�WR�OHDYH��DSSHOODQW�DJDLQ

LQVLVWHG�WKDW�³VKH�ZDQWHG�LW�´��7KLV�WLPH�VKH�DQVZHUHG�³1R��,�KRQHVWO\
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GRQ¶W�´� � 8SRQ� KHDULQJ� WKLV�� DSSHOODQW� QR� ORQJHU� VRXJKW� WR� HQJDJH� LQ

RUDO�VH[�DQG�UHPRYHG�KLPVHOI�IURP�KHU�ERG\���+RZHYHU��DV�WKH�WZR�OD\

VLGH�E\�VLGH�RQ�WKH�EHG��WKH\�FRQWLQXHG�WR�NLVV�DQG�IRQGOH�RQH�DQRWKHU�

$SSHOODQW� DGPLWWHG� WR� WRXFKLQJ� WKH� YLFWLP¶V� JHQLWDOLD� DQG� WR

SODFLQJ�KLV�SHQLV�LQVLGH�WKH�KROH�LQ�KHU�MHDQV���$FFRUGLQJ�WR�DSSHOODQW�

WKH�YLFWLP�HQMR\HG�WKH�FRQWDFW�DQG�UHVSRQGHG�SRVLWLYHO\�WR�KLV�DFWLRQV�

$W�VRPH�SRLQW��KRZHYHU��VKH�VWRRG�XS�DQG�LQIRUPHG�DSSHOODQW�WKDW�VKH

KDG�WR�OHDYH���:KHQ�DSSHOODQW�DJDLQ�DWWHPSWHG�WR�WRXFK�KHU��WKLV�WLPH

RQ�WKH�WKLJK��VKH�WROG�KLP�VKH�ZDV�³JHWWLQJ�SLVVHG�´��%HIRUH�DSSHOODQW

FRXOG� ³UHDUUDQJH� KLPVHOI�´� VR� WKDW� KH� FRXOG� ZDON� WKH� YLFWLP� WR� KHU

FODVV��VKH�DEUXSWO\�OHIW�WKH�URRP�

$W�WULDO��ERWK�VLGHV�SUHVHQWHG�HYLGHQFH�WR�VXSSRUW�WKHLU�SRVLWLRQV�

$SSHOODQW¶V� FROOHJH� IULHQGV� WHVWLILHG�WKDW� DIWHU� WKH� ILUVW� HQFRXQWHU�� EXW

EHIRUH�WKH�VHFRQG��DSSHOODQW�VKRZHG�WKHP�ELWH�PDUNV�RQ�KLV�FKHVW�WKDW

KH�KDG�UHFHLYHG�IURP�WKH�YLFWLP�GXULQJ�WKH�ILUVW�HQFRXQWHU���1XPHURXV

FKDUDFWHU�ZLWQHVVHV�WHVWLILHG�RQ�DSSHOODQW¶V�EHKDOI�

7KH�&RPPRQZHDOWK�RIIHUHG�SK\VLFDO�HYLGHQFH�RI�VSHUP�IRXQG�RQ

WKH�YLFWLP¶V�VZHDWHU���0HGLFDO�SHUVRQQHO�WHVWLILHG�WR�WUHDWLQJ�WKH�YLFWLP

RQ�WKH�QLJKW�LQ�TXHVWLRQ���0DQ\�RI�WKH�YLFWLP¶V�IULHQGV�DQG�FODVVPDWHV

GHVFULEHG�KHU�DV�QHUYRXV��VKDNHQ�DQG�XSVHW�DIWHU�WKH�LQFLGHQW�

'HIHQVH�FRXQVHO�DUJXHG�WKURXJKRXW�WKH�WULDO�DQG�LQ�FORVLQJ�WKDW

DSSHOODQW�� UHO\LQJ� RQ�KLV� SUHYLRXV� HQFRXQWHU�ZLWK� WKH� YLFWLP�� GLG� QRW
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EHOLHYH� KLV� DFWLRQV� ZHUH� WDNHQ� ZLWKRXW� KHU� FRQVHQW�� � 3UHVHQWLQJ

DSSHOODQW� DV� VH[XDOO\� LQH[SHULHQFHG�� FRXQVHO� DUJXHG� WKDW� KLV� FOLHQW

EHOLHYHG� WKH� YLFWLP� ZDV� D� ZLOOLQJ� SDUWLFLSDQW� GXULQJ� WKHLU� LQWLPDWH

HQFRXQWHUV���,Q�OLJKW�RI�KLV�OLPLWHG�H[SHULHQFH�DQG�WKH�YLFWLP¶V�LQLWLDOO\

DJJUHVVLYH� EHKDYLRU�� DUJXHG� FRXQVHO�� DSSHOODQW¶V� EHOLHIV� ZHUH

UHDVRQDEOH�� � )XUWKHU�� WKH� YLFWLP¶V� FRQGXFW� WKURXJKRXW� WKH� VHFRQG

HQFRXQWHU�� DV� WHVWLILHG� WR� E\� DSSHOODQW�� ZRXOG� QRW� PDNH� DSSHOODQW¶V

DFWLRQV� ³IRUFLEOH´� VLQFH� LW� DSSHDUHG� WKDW� WKH� YLFWLP�ZDV� HQMR\LQJ� WKH

HQFRXQWHU���)LQDOO\��DV�VRRQ�DV�DSSHOODQW�UHDOL]HG�WKDW�WKH�YLFWLP�WUXO\

GLG�QRW�ZLVK� WR� HQJDJH� LQ� RUDO� VH[� D� VHFRQG� WLPH�� DSSHOODQW� VWRSSHG

VHHNLQJ�VDPH�� �$V� D� UHVXOW�� DSSHOODQW¶V� DFWLRQV� FRXOG�QRW� EH�GHHPHG

IRUFLEOH�FRPSXOVLRQ�

7KH� MXU\� UHWXUQHG� D� YHUGLFW� RI� JXLOW\� RQ� YLUWXDOO\� DOO� FRXQWV��

$SSHOODQW� ZDV� VHQWHQFHG� WR� WZR� WR� ILYH� \HDUV� LQ� SULVRQ�� � 2Q� GLUHFW

DSSHDO�� KH� UHWDLQHG� QHZ� FRXQVHO� ZKR� KDV� UDLVHG� D� VLQJOH� LVVXH� RI

LQHIIHFWLYHQHVV�EHIRUH�WKLV�FRXUW���+H�DUJXHV�WKDW�WULDO�FRXQVHO�SURYLGHG

LQHIIHFWLYH�DVVLVWDQFH�LQ�IDLOLQJ�WR�UHTXHVW�D�MXU\�FKDUJH�RQ�WKH�GHIHQVH

RI�PLVWDNH�RI� IDFW�� � 6SHFLILFDOO\�� DSSHOODQW� FODLPV� WKDW� FRXQVHO� VKRXOG

KDYH�DVNHG�WKH�FRXUW�WR�LQVWUXFW�WKH�MXURUV�WKDW�LI�WKH\�IRXQG�DSSHOODQW

UHDVRQDEO\�� WKRXJK� PLVWDNHQO\�� EHOLHYHG� WKDW� WKH� YLFWLP� ZDV

FRQVHQWLQJ�WR�KLV�VH[XDO�DGYDQFHV��WKH\�FRXOG�ILQG�KLP�QRW�JXLOW\�

����������������������������������
��$SSHOODQW�ZDV�DFTXLWWHG�RI�FULPLQDO�DWWHPSW�
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7KH� VWDQGDUG� RI� UHYLHZ� IRU� LQHIIHFWLYHQHVV� FKDOOHQJHV� LV� FOHDU�

$SSHOODQW�PXVW�HVWDEOLVK������DQ�XQGHUO\LQJ�LVVXH�RI�DUJXDEOH�PHULW����

WKH�DEVHQFH�RI�D�UHDVRQDEOH�VWUDWHJ\�RQ�WKH�SDUW�RI�FRXQVHO�LQ�DFWLQJ

RU� IDLOLQJ� WR� DFW�� DQG� ��� SUHMXGLFH� DV� D� UHVXOW� RI� FRXQVHO¶V� DFWLRQ� RU

LQDFWLRQ���&RPPRQZHDOWK�Y��-RKQVRQ������3D�����������$��G������

��������������,Q�DOO�LQVWDQFHV�ZH�SUHVXPH�WKDW�FRXQVHO�LV�HIIHFWLYH�DQG

SODFH�WKH�EXUGHQ�RQ�DSSHOODQW�WR�SURYH�RWKHUZLVH���&RPPRQZHDOWK�Y�

:LOOLDPV������3D�����������$��G���������������

2XU�LQLWLDO�LQTXLU\�LV�ZKHWKHU�FRXQVHO�ZRXOG�KDYH�EHHQ�VXFFHVVIXO

KDG� KH� UHTXHVWHG� D� PLVWDNH� RI� IDFW� LQVWUXFWLRQ�� � &RXQVHO� FDQQRW� EH

GHHPHG� LQHIIHFWLYH� IRU� IDLOLQJ� WR� SXUVXH� D� EDVHOHVV� FODLP�

&RPPRQZHDOWK� Y�� 5ROOLQV�� ���� 3D�� ����� ���� $��G� ���� �������

)XUWKHU�� WKH�TXDOLW\�RI�FRXQVHO¶V�VWHZDUGVKLS�LV�EDVHG�RQ� WKH�VWDWH�RI

WKH�ODZ�DV�LW�H[LVWHG�DW�WLPH�RI�WULDO��FRXQVHO�LV�QRW�LQHIIHFWLYH�LI�KH�IDLOV

WR� SUHGLFW� IXWXUH� GHYHORSPHQWV� RU� FKDQJHV� LQ� WKH� ODZ�

&RPPRQZHDOWK� Y�� 7RGDUR�� ���� � 3D�� ����� ���� $��G� ������ ����

�������

7KH� &RPPRQZHDOWK� UHOLHV� RQ� WZR� EDVHV� IRU� GLVSHQVLQJ� ZLWK

DSSHOODQW¶V� FODLPV�� � ,W� ILUVW� DUJXHV� WKDW� DSSHOODQW¶V� FODLP� GRHV� QRW

ZDUUDQW� FRQVLGHUDWLRQ� EHFDXVH� KH� WHVWLILHG� WKDW� WKH� YLFWLP� GLG� QRW

SHUIRUP�RUDO�VH[�RQ�KLP�DW�WKH�VHFRQG�HQFRXQWHU���7KH�&RPPRQZHDOWK

LQVLVWV� WKDW� DSSHOODQW¶V� WHVWLPRQ\� SUHYHQWV� KLP� IURP� FODLPLQJ� D
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PLVWDNH� RI� IDFW� UHJDUGLQJ� FRPPLVVLRQ� RI� WKH� FULPH�� � 7KH� UHFRUG�

KRZHYHU��HVWDEOLVKHV�RWKHUZLVH�� �7KURXJKRXW�WKH�WULDO��FRXQVHO�FOHDUO\

UHOLHG� RQ� DSSHOODQW¶V� SUHYLRXV� FRQWDFW� ZLWK� WKH� YLFWLP� WR� VXSSRUW� KLV

FODLP� WKDW� DSSHOODQW� UHDVRQDEO\� EHOLHYHG� WKH� YLFWLP� FRQVHQWHG� WR� KLV

DGYDQFHV���:KLOH�RQ�WKH�VWDQG��DSSHOODQW�DGPLWWHG�WKDW�KH�SODFHG�KLV

SHQLV�RQ�WKH�YLFWLP¶V�PRXWK���+H�WHVWLILHG��³WKH�KHDG�RI�P\�SHQLV�ZHQW

KDOIZD\� LQ�� EXW� WKHQ� VKH� FORVHG� KHU�PRXWK� DQG� WXUQHG� WR� WKH� VLGH�´

%HFDXVH� WKH� FULPH� RI� ,'6,� LV� FRPSOHWH� DW� WKH� SRLQW� RI� ³SHQHWUDWLRQ�

KRZHYHU� VOLJKW�´� DSSHOODQW� FOHDUO\� DGPLWWHG� WKDW� WKH� SK\VLFDO

HOHPHQW�UHTXLUHPHQW�RI�WKH�FULPH�ZDV�PHW������3D�&�6�$�����������7KH

&RPPRQZHDOWK¶V�ILUVW�DUJXPHQW��WKHUHIRUH��LV�XQDYDLOLQJ�

7KH�&RPPRQZHDOWK¶V�VHFRQG�OLQH�RI�DWWDFN� LV� LWV� UHOLDQFH�RQ�DQ

RSLQLRQ�E\�D�SDQHO�RI� WKLV�FRXUW���&RPPRQZHDOWK�Y��:LOOLDPV�����

$��G� ���� �3D�� 6XSHU�� ������� FRQFHUQHG� WKH� UDSH� DQG� DVVDXOW� RI� D

7HPSOH� 8QLYHUVLW\� VWXGHQW�� � 7KH� IDFWV� HVWDEOLVKHG� WKDW� WKH� YLFWLP

DFFHSWHG�D�ULGH�IURP�WKH�DSSHOODQW�RQ�D�VQRZ\�HYHQLQJ�LQ�3KLODGHOSKLD�

,QVWHDG�RI�WDNLQJ�WKH�\RXQJ�ZRPDQ�WR�WKH�EXV�VWDWLRQ��DSSHOODQW�GURYH

KHU� WR� D� GDUN� DUHD�� WKUHDWHQHG� WR� NLOO� KHU� DQG� LQIRUPHG� KHU� WKDW� KH

ZDQWHG�VH[�� �7KH�YLFWLP�WROG�:LOOLDPV�WR�³JR�DKHDG´�EHFDXVH�VKH�GLG

QRW�ZLVK�WR�EH�KXUW�

$IWHU�KLV�FRQYLFWLRQ�DQG�VHQWHQFH��DSSHOODQW�ILOHG�D�GLUHFW�DSSHDO

DQG�DUJXHG��DPRQJ�RWKHU�WKLQJV��WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�UHIXVLQJ
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WR�LQVWUXFW�WKH�MXU\�³WKDW�LI�WKH�GHIHQGDQW�UHDVRQDEO\�EHOLHYHG�WKDW�WKH

SURVHFXWUL[� KDG� FRQVHQWHG� WR� KLV� VH[XDO� DGYDQFHV� WKDW� WKLV� ZRXOG

FRQVWLWXWH� D� GHIHQVH� WR� WKH� UDSH� DQG� LQYROXQWDU\� GHYLDWH� VH[XDO

LQWHUFRXUVH�FKDUJH�´��,G��DW�������7KLV�FRXUW�UHMHFWHG�:LOOLDPV¶V�FODLP

DQG�KHOG�

,Q� VR� UHIXVLQJ� WKH� SURIIHUHG� FKDUJH� WKH� FRXUW� DFWHG
FRUUHFWO\�� � 7KH� FKDUJH� UHTXHVWHG� E\� WKH� GHIHQGDQW� LV� QRW
QRZ�DQG�KDV�QHYHU�EHHQ�WKH� ODZ�RI� 3HQQV\OYDQLD�� �:KHQ
RQH� LQGLYLGXDO� XVHV� IRUFH� RU� WKH� WKUHDW� RI� IRUFH� WR� KDYH
VH[XDO�UHODWLRQV�ZLWK�D�SHUVRQ�QRW�KLV�VSRXVH�DQG�ZLWKRXW
WKH�SHUVRQ¶V�FRQVHQW�KH�KDV�FRPPLWWHG�WKH�FULPH�RI�UDSH�
,I� WKH�HOHPHQW�RI�WKH�GHIHQGDQW¶V�EHOLHI�DV� WR�WKH�YLFWLP¶V
VWDWH�RI�PLQG�LV�WR�EH�HVWDEOLVKHG�DV�D�GHIHQVH�WR�WKH�FULPH
RI�UDSH�WKHQ�LW�VKRXOG�EH�GRQH�E\�RXU�OHJLVODWXUH�ZKLFK�KDV
WKH� SRZHU� WR� GHILQH� FULPHV� DQG� RIIHQVHV�� � :H� UHIXVH� WR
FUHDWH�VXFK�D�GHIHQVH�

,G�� � �HPSKDVLV� VXSSOLHG��� � 7KH� &RPPRQZHDOWK� LQVLVWV� WKDW� XQGHU

:LOOLDPV��DSSHOODQW�ZDV�QRW�HQWLWOHG�WR�WKH�LQVWUXFWLRQ�KH�QRZ�FODLPV

WULDO�FRXQVHO�VKRXOG�KDYH�UHTXHVWHG�

,Q�UHVSRQVH��DSSHOODQW�PDNHV� WZR�DUJXPHQWV�� �)LUVW��KH�DUJXHV

WKDW� WKH� ³VWUDQJHU� UDSH´� IDFWV� RI�:LOOLDPV� ZHUH� IDU� GLIIHUHQW� IURP

WKRVH�RI�WKLV�FDVH��PDNLQJ�WKH�FDVH�LQDSSOLFDEOH���6HFRQG��KH�PDLQWDLQV

WKDW� WKH� ODZ� ZLWK� UHVSHFW� WR� UDSH� DQG� VH[XDO� DVVDXOW� KDV� FKDQJHG

VLJQLILFDQWO\�RYHU�WKH�ODVW�GHFDGH��DORQJ�ZLWK�RXU�XQGHUVWDQGLQJ�RI�WKH

FULPH�DQG�LWV�SHUPXWDWLRQV��PDNLQJ�D�PLVWDNH�RI� IDFW�LQVWUXFWLRQ� LQ�D

GDWH�UDSH�FDVH�D�QHFHVVLW\�IRU�D�IDLU�WULDO�
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,Q� VXSSRUW� RI� KLV� DUJXPHQW�� DSSHOODQW� GUDZV� RXU� DWWHQWLRQ� WR

PDQ\�VRXUFHV��LQFOXGLQJ�WKH�HYROXWLRQ�RI�VH[XDO�DVVDXOW�FDVH�ODZ�LQ�WKLV

&RPPRQZHDOWK�� UHFHQW� DPHQGPHQWV� WR� RXU� VH[XDO� RIIHQVHV� VWDWXWHV�

FRPPHQWDU\� DFFRPSDQ\LQJ� WKH� 3HQQV\OYDQLD� 6WDQGDUG� -XU\

,QVWUXFWLRQV�� ODZ� UHYLHZ� DUWLFOHV� DQG� WUHDWPHQW� RI� WKH� LVVXH� LQ� RWKHU

MXULVGLFWLRQV�� � %HFDXVH�ZH� ILQG� DSSHOODQW¶V� DUJXPHQWV� WKRXJKWIXO� DQG

FRPSHOOLQJ��ZH�ZLOO�DGGUHVV�WKHP�KHUH�

7KH� LVVXHV� RI� FRQVHQW� DQG� IRUFLEOH� FRPSXOVLRQ� UDLVHG� LQ� VH[XDO

DVVDXOW�SURVHFXWLRQV�KDYH�DOZD\V�EHHQ�FRPSOH[���8QOHVV�WKH�LQFLGHQW�LV

ZLWQHVVHG�E\�D�WKLUG�SDUW\��RU�LV�DFFRPSDQLHG�E\�FRQVSLFXRXV�LQMXU\��D

UDSH� FDVH� LV� RIWHQ� UHGXFHG� WR� D� FUHGLELOLW\� EDWWOH� EHWZHHQ� WKH

FRPSODLQDQW�DQG�WKH�GHIHQGDQW���2XU�ODZV�KDYH�VRXJKW�FRQWLQXDOO\�WR

SURWHFW�YLFWLPV�RI�VH[XDO�DVVDXOW��DQG�LQ�WKH�SURFHVV��KDYH�XQGHUJRQH

VLJQLILFDQW� FKDQJH�� � $OWKRXJK� WKH� UDSH� DQG� ,'6,� ODZV� KDYH� DOZD\V

UHTXLUHG� WKH� HOHPHQW� RI� ³IRUFLEOH� FRPSXOVLRQ�´� WKDW� � WHUP� ZDV� QRW

LQLWLDOO\� GHILQHG�� � 7KH� GHILQLWLRQ� RI� WKDW� WHUP� DQG� LWV� UHODWLRQ� WR� WKH

FRQFHSW�RI�FRQVHQW�KDYH�EHHQ�WKH�IUHTXHQW�WRSLF�RI�GLVFXVVLRQ�DPRQJ

ODZPDNHUV��FRXUWV�DQG�VFKRODUV��

����������������������������������
��,W�LV�FOHDU�IURP�D�UHDGLQJ�RI�WKH�UHOHYDQW�VWDWXWHV�DQG�DFFRPSDQ\LQJ
FDVH�ODZ�WKDW�WKH�UDSH�DQG�,'6,�VWDWXWHV�UHO\�RQ�WKH�VDPH�GHILQLWLRQV�
6HH� JHQHUDOO\� ��� 3D�&�6�$� ��� ������ ������ ������ � 6HH� DOVR
&RPPRQZHDOWK� Y�� 6PRONR�� ���� $��G� ���� �3D�� 6XSHU�� �����
�IRUFLEOH�FRPSXOVLRQ�IRU�UDSH�DQG�,'6,�LV�LGHQWLFDO���&RPPRQZHDOWK
Y�� 3RLQWGH[WHU�� ���� $��G� ����� �3D�� 6XSHU�� ������ �,'6,� DGGUHVVHV
IRUFLEOH� DFWV� RI� DQDO� DQG� RUDO� LQWHUFRXUVH��� DSSHDO� GHQLHG�� ���� 3D�



-��$��������

����

1RW� ORQJ� DIWHU� :LOOLDPV� ZDV� GHFLGHG�� RXU� VXSUHPH� FRXUW

SXEOLVKHG�&RPPRQZHDOWK�Y��5KRGHV������3D�����������$��G�����

���������,Q�WKDW�FDVH��D�WZHQW\�\HDU�ROG�PDQ�ZDV�DFFXVHG�RI�UDSLQJ�DQ

HLJKW�\HDU�ROG�JLUO�� �7KH�HYLGHQFH�HVWDEOLVKHG� WKDW� WKH� DSSHOODQW� WRRN

WKH� YLFWLP�� ZKRP� KH� NQHZ�� WR� DQ� DEDQGRQHG� EXLOGLQJ� DQG� VH[XDOO\

DVVDXOWHG� KHU�� � 7KH� FKLOG� FRPSOLHG� ZLWK� DOO� RI� WKH� DSSHOODQW¶V

LQVWUXFWLRQV� XQWLO� VKH� IHOW� SDLQ�� ZKHUHXSRQ� VKH� DVNHG� KLP� WR� VWRS�

0HGLFDO�WHVWV�VKRZHG�WKH�SUHVHQFH�RI�VHPHQ�LQ�WKH�FKLOG¶V�YDJLQDO�DQG

UHFWDO�DUHDV��DV�ZHOO�DV�D�³UHFWRYDJLQDO�ILVVXUH��WHDU��´��$�SDQHO�RI�WKLV

FRXUW�UHYHUVHG�5KRGHV¶V�UDSH�FRQYLFWLRQ�EDVHG�RQ�LQVXIILFLHQW�HYLGHQFH�

7KH� SDQHO� KHOG� WKDW� ZKLOH� WKH� FULPH� RI� VWDWXWRU\� UDSH� FOHDUO\� ZDV

HVWDEOLVKHG� JLYHQ� WKH� YLFWLP¶V� DJH�� WKHUH� ZDV� QR� HYLGHQFH� RI� WKH

IRUFLEOH�FRPSXOVLRQ�QHFHVVDU\�IRU�WKH�UDSH�FRQYLFWLRQ�

2XU�VXSUHPH�FRXUW�GLVDJUHHG���1RWLQJ�WKDW�VH[XDO�DVVDXOW�FULPHV

SUHVHQW� ³SHUSOH[LQJ�� FRQWURYHUVLDO� DQG� HPRWLRQDOO\� FKDUJHG� SUREOHPV

IRU� WKH� FULPLQDO� MXVWLFH� V\VWHP�´� WKH� FRXUW� ERUURZHG� WKH� ODQJXDJH� RI

:LOOLDPV�DQG�VWDWHG� WKDW� ³WKH�GHJUHH�RI� IRUFH� UHTXLUHG� WR� FRQVWLWXWH

UDSH� >RU� ,'6,@� LV� UHODWLYH� DQG� GHSHQGV� XSRQ� WKH� IDFWV� DQG� SDUWLFXODU

FLUFXPVWDQFHV�RI�WKH�FDVH�´� �,G��DW�BBB������$��G�DW��������'HILQLQJ

IRUFLEOH�FRPSXOVLRQ�DV�LQFOXGLQJ�³QRW�RQO\�SK\VLFDO�IRUFH�RU�YLROHQFH�EXW

����������������������������������������������������������������������������������������������������
���������$��G��������������7KHUHIRUH��GHVSLWH�WKH�IDFW�WKDW�WKLV�LV�DQ
,'6,� FDVH�� RXU� GLVFXVVLRQ� RI� UDSH� ODZV� DQG� FDVHV� LQYROYLQJ� UDSH
FRQYLFWLRQV�LV�UHOHYDQW�WR�DQG�SUREDWLYH�RI�WKH�LVVXH�EHIRUH�XV�
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DOVR� PRUDO�� SV\FKRORJLFDO� RU� LQWHOOHFWXDO� IRUFH�´� WKH� FRXUW� KHOG� WKDW

IRUFLEOH�FRPSXOVLRQ�ZDV�HVWDEOLVKHG�

7KHUH� LV� DQ� HOHPHQW� RI� IRUFLEOH� FRPSXOVLRQ�� RU� WKUHDW� RI
IRUFLEOH� FRPSXOVLRQ� WKDW� ZRXOG� SUHYHQW� UHVLVWDQFH� E\� D
SHUVRQ�RI�UHDVRQDEOH�UHVROXWLRQ��LQKHUHQW�LQ�WKH�VLWXDWLRQ�LQ
ZKLFK�DQ�DGXOW�ZKR�LV�ZLWK�D�FKLOG�ZKR�LV�\RXQJHU��VPDOOHU�
OHVV� SV\FKRORJLFDOO\� DQG� HPRWLRQDOO\� PDWXUH�� DQG� OHVV
VRSKLVWLFDWHG�WKDQ� WKH�DGXOW�� LQVWUXFWV� WKH�FKLOG� WR� VXEPLW
WR� WKH� SHUIRUPDQFH� RI� VH[XDO� DFWV�� � 7KLV� LV� HVSHFLDOO\� VR
ZKHUH�WKH�FKLOG�NQRZV�DQG�WUXVWV�WKH�DGXOW���,Q�VXFK�FDVHV�
IRUFLEOH� FRPSXOVLRQ� RU� WKH� WKUHDW� RI� IRUFLEOH� FRPSXOVLRQ
GHULYHV�IURP�WKH�UHVSHFWLYH�FDSDFLWLHV�RI�WKH�FKLOG�DQG�WKH
DGXOW�VXIILFLHQW�WR�LQGXFH�WKH�FKLOG�WR�VXEPLW�WR�WKH�ZLVKHV
RI� WKH� DGXOW� �³SUHYHQW� UHVLVWDQFH´��� ZLWKRXW� WKH� XVH� RI
SK\VLFDO�IRUFH�RU�YLROHQFH�RU�WKH�H[SOLFLW�WKUHDW�RI�SK\VLFDO
IRUFH�RU�YLROHQFH�

,G��DW�BBB������$��G�DW������

7KH� 5KRGHV� FRXUW¶V� LQFOXVLRQ� RI� W\SHV� RI� IRUFLEOH� FRPSXOVLRQ

RWKHU� WKDQ� SK\VLFDO�ZDV� D� VLJQLILFDQW� FKDQJH� LQ� WKH� ODZ�� � 2I� FRXUVH�

GHILQLQJ�WKRVH�QHZ�W\SHV�ZDV�QRW�DQ�HDV\�WDVN���,Q�&RPPRQZHDOWK

Y��0OLQDULFK������3D�����������$��G��������������RXU�VXSUHPH�FRXUW

DJDLQ�IDFHG�WKH�LVVXH�RI�ZKDW�FRQVWLWXWHV�IRUFLEOH�FRPSXOVLRQ�QHFHVVDU\

IRU� D� UDSH� FRQYLFWLRQ�� � ,Q� WKDW� FDVH�� WKH� DSSHOODQW�ZDV� FKDUJHG�ZLWK

UDSLQJ� D� IRXUWHHQ�\HDU�ROG� JLUO�� KLV� IRUPHU� QHLJKERU� ZKR� KDG� EHHQ

UHOHDVHG�WR�KLV�ZLIH¶V�FXVWRG\���7KH�FKLOG�ZDV�QR�ORQJHU�OLYLQJ�ZLWK�KHU

SDUHQWV�EHFDXVH�VKH�ZDV�LQYROYHG�LQ�D�WKHIW�DQG�KDG�VSHQW�D�SHULRG�RI

WLPH�LQ�D�MXYHQLOH�GHWHQWLRQ�FHQWHU���:KHQ�WKH�DSSHOODQW�LQVWUXFWHG�WKH

JLUO�WR�GLVUREH��VKH�UHIXVHG���+H�UHVSRQGHG�E\�WKUHDWHQLQJ�WR�VHQG�KHU

EDFN� WR� WKH� GHWHQWLRQ� KRPH� LI� VKH� GLG� QRW� FRPSO\�� � 7KH� YLFWLP
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DFTXLHVFHG�DQG�RQ�VHYHUDO�RFFDVLRQV�WKHUHDIWHU��WKH�DSSHOODQW�HQJDJHG

LQ�YDJLQDO�DQG�RUDO�LQWHUFRXUVH�ZLWK�KHU�

$IWHU� FRQYLFWLRQV� RQ� FRXQWV� RI� UDSH�� ,'6,�� DVVDXOW� DQG� UHODWHG

FKDUJHV�� WKH� DSSHOODQW� FDPH� EHIRUH� WKLV� FRXUW�� � 7KH� HQ� EDQF� FRXUW

XOWLPDWHO\�UXOHG��LQ�D�ILYH�WR�IRXU�PDMRULW\��WKDW�WKH�UDSH�DQG�DWWHPSWHG

UDSH�FKDUJHV�PXVW�EH�UHYHUVHG�IRU�ODFN�RI�SURRI�RI�IRUFLEOH�FRPSXOVLRQ�

8SRQ�UHYLHZ��WKH�VXSUHPH�FRXUW�ZDV�HYHQO\�GLYLGHG�DQG�VR�WKH

UHYHUVDO�E\�WKLV�FRXUW�ZDV�VXVWDLQHG���7KH�VXSUHPH�FRXUW¶V�RSLQLRQ�LQ

VXSSRUW� RI� DIILUPDQFH� UHFRJQL]HG� WKDW� SK\VLFDO� YLROHQFH� ZDV� QRW� WKH

RQO\� PDQQHU� LQ� ZKLFK� IRUFLEOH� FRPSXOVLRQ� FRXOG� EH� DFFRPSOLVKHG�

KRZHYHU�LW�DOVR�VWDWHG�WKDW�³IRUFLEOH�FRPSXOVLRQ�ZDV�>QRW@�LQWHQGHG�E\

WKH� *HQHUDO� $VVHPEO\�� LQ� WKLV� FRQWH[W�� WR� EH� H[WHQGHG� WR� HPEUDFH

DSSHDOV�WR�WKH�LQWHOOHFW�RU�WKH�PRUDOV�RI�WKH�YLFWLP�´��,G��DW�BBB�����

$��G��������7KH�FRXUW�UHDVRQHG�

&HUWDLQO\� SV\FKRORJLFDO� FRHUFLRQ� FDQ�EH� DSSOLHG�ZLWK� VXFK
LQWHQVLW\� WKDW� LW� PD\� RYHUSRZHU� WKH� ZLOO� WR� UHVLVW� DV
HIIHFWLYHO\� DV� SK\VLFDO� IRUFH�� �6HH� H�J��� &RPPRQZHDOWK
Y�� 5KRGHV�� ���� 3D�� ����� ���� $��G� ����� �������� � 7KH
SXUSRVH� RI� WKH� WHUP� ZDV� WR� GLVWLQJXLVK� EHWZHHQ� DVVDXOW
XSRQ� WKH� ZLOO� DQG� WKH� IRUFLQJ� RI� WKH� YLFWLP� WR� PDNH� D
FKRLFH� UHJDUGOHVV� KRZ� UHSXJQDQW�� � &HUWDLQO\� GLIILFXOW
FKRLFHV�KDYH�D�FRHUFLYH�HIIHFW�EXW�WKH�UHVXOW�LV�WKH�SURGXFW
RI�WKH�UHDVRQ��DOEHLW�XQSOHDVDQW�DQG�UHOXFWDQWO\�PDGH���7KH
IDFW� FDQQRW� EH� HVFDSHG� WKDW� WKH� YLFWLP� KDV� PDGH� WKH
FKRLFH�DQG�WKH�DFW�LV�QRW�LQYROXQWDU\�

,G��DW�BBB�����$��G�DW������
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,Q�KLV�RSLQLRQ�LQ�VXSSRUW�RI�UHYHUVDO��-XVWLFH�/DUVHQ�RSLQHG�WKDW

XQGHU� 5KRGHV�� WKH� HOHPHQW� RI� IRUFLEOH� FRPSXOVLRQ� ZDV� PHW�� � +H

IXUWKHU�LPSORUHG�WKH�OHJLVODWXUH�WR�FRUUHFW�ZKDW�KH�FKDUDFWHUL]HG�DV�D

³PLVUHDGLQJ�RI�LWV�LQWHQWLRQ�´��,G��DW�BBB������$��G�DW������

$� FRUUHFWLRQ� E\� WKH� OHJLVODWXUH� GLG� QRW� RFFXU� LPPHGLDWHO\� DIWHU

0OLQDULFK� RU� HYHQ� VKRUWO\� WKHUHDIWHU�� � ,QGHHG�� LW� ZDV� QRW� XQWLO� WKH

VXSUHPH�FRXUW¶V� GHFLVLRQ� LQ�&RPPRQZHDOWK�Y��%HUNRZLW]�� ����3D�

���������$��G��������������WKDW�WKH�OHJLVODWXUH�DPHQGHG�WKH�ODZ�ZLWK

UHVSHFW� WR� VH[XDO� DVVDXOWV��� � %HUNRZLW]�� OLNH� WKH� FDVH� EHIRUH� XV�

LQYROYHG� DQ� LQFLGHQW� EHWZHHQ� WZR� \RXQJ� FROOHJH� VWXGHQWV� LQ� D

GRUPLWRU\� URRP�� � 7KH� FRPSODLQDQW� WHVWLILHG� WKDW� VKH� HQWHUHG� WKH

DSSHOODQW¶V�URRP�KRSLQJ�WR�ILQG�KLV�URRPPDWH���6KH�VWD\HG�LQ�WKH�URRP

DW�WKH�DSSHOODQW¶V�UHTXHVW���$W�VRPH�SRLQW��WKH�DSSHOODQW�PRYHG�WRZDUG

WKH�FRPSODLQDQW�� WRXFKHG�KHU�EUHDVWV�DQG�DWWHPSWHG�WR�SXW�KLV�SHQLV

LQ� KHU�PRXWK�� �+H� WKHQ� UHPRYHG� KHU� SDQWV� DQG� XQGHUJDUPHQWV� DQG

SHQHWUDWHG�KHU�YDJLQD�ZLWK�KLV�SHQLV���7KURXJKRXW�WKH�HQFRXQWHU��WKH

FRPSODLQDQW� UHSHDWHGO\� WROG� WKH� DSSHOODQW� ³QR�´� EXW� VKH� PDGH� QR

DWWHPSW�WR�OHDYH�HYHQ�WKRXJK�VKH�FRXOG�KDYH�GRQH�VR�DV�WKH�DSSHOODQW

ZDV�QRW�UHVWUDLQLQJ�KHU�LQ�DQ\�PDQQHU�

����������������������������������
�� $SSDUHQWO\�� FDOOV� WR� ³RYHUKDXO´� VH[XDO� DVVDXOW� ODZV� FDPH� EHIRUH
%HUNRZLW]�ZDV�KDQGHG� GRZQ�� EXW� WKH� DFWXDO� DPHQGPHQWV�ZHUH� QRW
HQDFWHG�XQWLO�DIWHU�WKH�GHFLVLRQ�ZDV�SXEOLVKHG���7KH�FDVH�LWVHOI�ZDV�D
IRFDO� SRLQW� LQ� VHYHUDO� OHJLVODWLYH� GLVFXVVLRQV�� � 7KHUHVD� $�� 0F1DPDUD�
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2XU� VXSUHPH� FRXUW� FRQVLGHUHG� WKH� IDFWV� VHW� RXW� DERYH� DQG

FRQFOXGHG�WKDW�WKH�HOHPHQW�RI�IRUFLEOH�FRPSXOVLRQ�ZDV�QRW�HVWDEOLVKHG�

:KLOH� UHFRJQL]LQJ� WKDW� WKH� FRPSODLQDQW� VDLG� ³QR´� WKURXJKRXW� WKH

LQFLGHQW�� WKH� FRXUW� VWDWHG� WKDW� WKH� OHJLVODWXUH� LQWHQGHG� WKH� WHUP

IRUFLEOH�FRPSXOVLRQ�WR�PHDQ�³VRPHWKLQJ�PRUH�WKDQ�D�ODFN�RI�FRQVHQW�´

,G��DW�BBB������$��G��������%HUNRZLW]¶V�UDSH�FRQYLFWLRQ�ZDV�UHYHUVHG�

/HVV�WKDQ�RQH�\HDU�DIWHU�WKH�%HUNRZLW]�GHFLVLRQ��WKH�OHJLVODWXUH

DPHQGHG� WKH� VH[XDO� DVVDXOW� ODZ� E\� DGGLQJ� D� GHILQLWLRQ� IRU� IRUFLEOH

FRPSXOVLRQ�� � 7KH� ODQJXDJH� RI� WKH� DPHQGPHQW� FORVHO\� IROORZHG� WKDW

XVHG�E\�WKH�5KRGHV�FRXUW�

³)RUFLEOH�&RPSXOVLRQ�´� �&RPSXOVLRQ�E\�XVH�RI�SK\VLFDO�
LQWHOOHFWXDO��PRUDO��HPRWLRQDO�RU�SV\FKRORJLFDO�IRUFH��HLWKHU
H[SUHVV�RU� LPSOLHG�� �7KH�WHUP�LQFOXGHV��EXW� LV�QRW� OLPLWHG
WR�� FRPSXOVLRQ� UHVXOWLQJ� LQ� DQRWKHU� SHUVRQ¶V� GHDWK�
ZKHWKHU�WKH�GHDWK�RFFXUUHG�EHIRUH��GXULQJ�RU�DIWHU�VH[XDO
LQWHUFRXUVH�

���3D�&�6�$���������

,W� LV� WKLV� EURDGHU� GHILQLWLRQ�� DUJXHV� DSSHOODQW� LQ� WKLV� FDVH�� WKDW

SURPSWV� WKH�QHFHVVLW\� IRU� D�PLVWDNH� RI� IDFW� MXU\� LQVWUXFWLRQ� LQ� FDVHV

ZKHUH�VXFK�D�GHIHQVH�LV�UDLVHG���$FFRUGLQJ�WR�DSSHOODQW�

7KH� ODQJXDJH�RI� WKH�SUHVHQW�VWDWXWH� LQH[WULFDEO\� OLQNV� WKH
LVVXHV�RI�FRQVHQW�ZLWK�PHQV�UHD���7R�DVN�D�MXU\�WR�FRQVLGHU
ZKHWKHU� WKH� GHIHQGDQW� XVHG� ³LQWHOOHFWXDO� RU�PRUDO´� IRUFH�
ZKLOH� GHQ\LQJ� WKH� LQVWUXFWLRQ� DV� WR� KRZ� WR� FRQVLGHU� WKH
GHIHQGDQW¶V�PHQWDO�VWDWH�DW�WKH�WLPH�RI�DOOHJHG�HQFRXQWHU
LV�SDWHQWO\�XQIDLU�WR�WKH�DFFXVHG�

����������������������������������������������������������������������������������������������������
$FW�����5HPHG\LQJ�3UREOHPV�RI�3HQQV\OYDQLD¶V�5DSH�/DZV�RU�5HYLVLWLQJ
7KHP"�����'LFN�/�5HY���������������������
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$SSHOODQW¶V�%ULHI�DW����

$SSHOODQW¶V�DUJXPHQW�LV�EROVWHUHG�E\�WKH�IDFW�WKDW�WKH�FRQFHSW�RI

³PLVWDNH� RI� IDFW´� KDV� ORQJ� EHHQ� D� IL[WXUH� LQ� WKH� FULPLQDO� ODZ�� � 7KH

FRQFHSW�LV�FRGLILHG�LQ�3HQQV\OYDQLD�DQG�SURYLGHV�

,JQRUDQFH� RU� PLVWDNH� DV� WR� D� PDWWHU� RI� IDFW�� IRU� ZKLFK
WKHUH�LV�UHDVRQDEOH�H[SODQDWLRQ�RU�H[FXVH��LV�D�GHIHQVH�LI�

��� WKH� LJQRUDQFH� RU� PLVWDNH� QHJDWLYHV� WKH
LQWHQW�� NQRZOHGJH�� EHOLHI�� UHFNOHVVQHVV�� RU
QHJOLJHQFH� UHTXLUHG� WR� HVWDEOLVK� D� PDWHULDO
HOHPHQW�RI�WKH�RIIHQVH��RU

��� WKH� ODZ� SURYLGHV� WKDW� WKH� VWDWH� RI� PLQG
HVWDEOLVKHG� E\� VXFK� LJQRUDQFH� RU� PLVWDNH
FRQVWLWXWHV�D�GHIHQVH

���3D�&�6�$��������

7KH� QRWLRQ� WKDW� RQH� FKDUJHG� ZLWK� VH[XDO� DVVDXOW� PD\� GHIHQG� E\

FODLPLQJ�D� UHDVRQDEOH�EHOLHI�RI� FRQVHQW�KDV�EHHQ� UHFRJQL]HG� LQ� RWKHU

MXULVGLFWLRQV���7KH�1HZ�-HUVH\�6XSUHPH�&RXUW�KDV�VWDWHG�

,I� WKHUH� LV� HYLGHQFH� WR� VXJJHVW� WKDW� WKH� GHIHQGDQW
UHDVRQDEO\�EHOLHYHG� WKDW� �� �� ��SHUPLVVLRQ�KDG�EHHQ�JLYHQ�
WKH�6WDWH�PXVW�GHPRQVWUDWH�HLWKHU�WKDW�WKH�GHIHQGDQW�GLG
QRW� DFWXDOO\� EHOLHYH� WKDW� DIILUPDWLYH� SHUPLVVLRQ� KDG� EHHQ
IUHHO\�JLYHQ�RU�WKDW�VXFK�EHOLHI�ZDV�XQUHDVRQDEOH�XQGHU�DOO
RI�WKH�FLUFXPVWDQFHV�

,Q�WKH�,QWHUHVW�RI�0�7�6�������$��G�������������1�-��������

&RXUWV� LQ� RWKHU� MXULVGLFWLRQV� KDYH� OLNHZLVH� KHOG� WKDW� MXU\

LQVWUXFWLRQV�UHJDUGLQJ�WKH�GHIHQGDQW¶V�UHDVRQDEOH�EHOLHI�DV�WR�FRQVHQW

DUH�SURSHU�� �6HH�6WDWH�Y��6PLWK�� ����$��G����� �&RQQ�������� �³:H

DJUHH�ZLWK�WKH�&DOLIRUQLD�FRXUWV�WKDW�D�GHIHQGDQW�LV�HQWLWOHG� WR�D� MXU\
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LQVWUXFWLRQ�WKDW�D�GHIHQGDQW�PD\�QRW�EH�FRQYLFWHG�RI�WKLV�FULPH�LI�WKH

ZRUGV�RU�FRQGXFW�RI�WKH�FRPSODLQDQW�XQGHU�DOO�WKH�FLUFXPVWDQFHV�ZRXOG

MXVWLI\�D�UHDVRQDEOH�EHOLHI�WKDW�VKH�KDG�FRQVHQWHG�´��6HH�DOVR�3HRSOH

Y��0D\EHUU\������3��G�������&DO��������

$OWKRXJK� WKH� ORJLF� RI� WKHVH� RWKHU� FDVHV� LV� SHUVXDVLYH�� ZH� DUH

XQDEOH� WR� DGRSW� WKH� SULQFLSOHV� HQXQFLDWHG� LQ� WKHP� EHFDXVH� RI� WKH

ELQGLQJ�SUHFHGHQW�ZLWK�ZKLFK�ZH�DUH�IDFHG��QDPHO\��:LOOLDPV���,Q�DQ

HIIRUW�WR�DYRLG�DSSOLFDWLRQ�RI�:LOOLDPV��DSSHOODQW�GLUHFWV�RXU�DWWHQWLRQ

WR� WKH� 6XEFRPPLWWHH� 1RWHV� RI� WKH� 3HQQV\OYDQLD� &ULPLQDO� 6XJJHVWHG

6WDQGDUG� -XU\� ,QVWUXFWLRQV�� � 7KH� SRVVLEOH� FRQIOLFW� EHWZHHQ�:LOOLDPV

DQG��������0LVWDNH�RI�)DFW��ZDV�QRW�ORVW�RQ�WKH�6XEFRPPLWWHH�

4XDHUH�ZKHWKHU�:LOOLDPV�LV�ZKROO\�FRQVLVWHQW�ZLWK�&ULPHV
&RGH� ��� ����F�� DQG� �������� � ,Q� WKH� 6XEFRPPLWWHH¶V
RSLQLRQ�� WKH� FRXUWV� VKRXOG� UHFRJQL]H� DV� D� GHIHQVH� D
GHIHQGDQW¶V�QRQ�UHFNOHVVO\�KHOG��PLVWDNHQ�EHOLHI�UHJDUGLQJ
FRQVHQW���7KH�MXU\�RXJKW�WR�EH�WROG�LQ�ZKDW�FLUFXPVWDQFHV
D� PLVWDNHQ� EHOLHI� PD\� SUHFOXGH� D� GHIHQGDQW¶V� IRUFHIXO
FRQGXFW�IURP�EHLQJ�IRUFLEOH�FRPSXOVLRQ�RU�WKUHDW�RI�IRUFLEOH
FRPSXOVLRQ�

6XEFRPPLWWHH�1RWH�� 3D�� 6XJJHVWHG� 6WDQGDUG� &ULP�� -XU\� ,QVWUXFWLRQV

DW��������$�

$SSHOODQW¶V� LQVLVWHQFH� WKDW�:LOOLDPV� VKRXOG� EH� GLVUHJDUGHG� LQ

OLJKW� RI� WKH� OHJLVODWXUH¶V� EURDGHU� DQG� PRUH� FRPSOH[� GHILQLWLRQ� RI

IRUFLEOH�FRPSXOVLRQ�LV�HFKRHG�E\�WKH�6XEFRPPLWWHH�

,Q� WKH� RSLQLRQ�RI� WKH�6XEFRPPLWWHH� WKHUH�PD\� EH� FDVHV�
HVSHFLDOO\�QRZ�WKDW�5KRGHV�KDV�H[WHQGHG�WKH�GHILQLWLRQ�RI
IRUFH�WR�SV\FKRORJLFDO��PRUDO�DQG�LQWHOOHFWXDO� IRUFH��ZKHUH
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D�GHIHQGDQW�PLJKW�QRQ�UHFNOHVVO\�RU�HYHQ�UHDVRQDEO\��EXW
ZURQJO\�� EHOLHYH� WKDW� KLV� ZRUGV� DQG� FRQGXFW� GR� QRW
FRQVWLWXWH� IRUFH� RU� WKH� WKUHDW� RI� IRUFH� DQG� WKDW� D� QRQ�
UHVLVWLQJ�IHPDOH�LV�FRQVHQWLQJ���$Q�H[DPSOH�PLJKW�EH�³GDWH
UDSH´� UHVXOWLQJ� IURP�PXWXDO� PLVXQGHUVWDQGLQJ�� � 7KH� ER\
GRHV�QRW�LQWHQG�RU�VXVSHFW�WKH�LQWLPLGDWLQJ�SRWHQWLDO�RI�KLV
YLJRURXV�ZRRLQJ���7KH�JLUO��PLVMXGJLQJ�WKH�ER\V¶�FKDUDFWHU�
EHOLHYHV� KH� ZLOO� EHFRPH� YLROHQW� LI� WKZDUWHG�� VKH� IHLJQV
ZLOOLQJQHVV�� HYHQ� VRPH� SOHDVXUH�� � ,Q� RXU� RSLQLRQ� WKH
GHIHQGDQW� LQ� VXFK� D� FDVH� RXJKW� QRW� WR� EH� FRQYLFWHG� RI
UDSH�

,G�

,W�LV�FOHDU�WKDW�WKH�6XEFRPPLWWHH�JDYH�H[WHQVLYH�WKRXJKW�WR�WKH

HYHU�FKDQJLQJ� ODZ�RI� VH[XDO�DVVDXOW�DQG�RXU�XQGHUVWDQGLQJ�RI� VH[XDO

EHKDYLRU�LQ�PRGHUQ�WLPHV���:H�DJUHH�ZLWK�WKH�6XEFRPPLWWHH�WKDW�WKH

UXOH� LQ� :LOOLDPV� LV� LQDSSURSULDWH� LQ� WKH� W\SH� RI� GDWH� UDSH� FDVH

GHVFULEHG�DERYH���&KDQJLQJ�FRGHV�RI�VH[XDO�FRQGXFW��SDUWLFXODUO\�WKRVH

H[KLELWHG� RQ� FROOHJH� FDPSXVHV�� PD\� UHTXLUH� WKDW� ZH� JLYH� JUHDWHU

ZHLJKW� WR�ZKDW� LV� RFFXUULQJ�EHQHDWK� WKH� RYHUW� DFWLRQV� RI� \RXQJ�PHQ

DQG�ZRPHQ�� � 5HFRJQLWLRQ� RI� WKRVH� FKDQJHV�� LQ� WKH� IRUP� RI� VSHFLILHG

MXU\�LQVWUXFWLRQV��VWULNHV�XV�DQ�DSSURSULDWH�FRXUVH�RI�DFWLRQ�

'HVSLWH� DSSHOODQW¶V� H[FHOOHQW� SUHVHQWDWLRQ� RI� WKH� LVVXHV�� WKHUH

UHPDLQ� WZR� GLVWLQFW� SUREOHPV� SUHFOXGLQJ� UHOLHI� LQ� WKLV� FDVH�� � )LUVW� LV

DSSHOODQW¶V�UHOLDQFH�RQ�WKH�HYROXWLRQ�RI�RXU�VH[XDO�DVVDXOW�ODZV�WR�DYRLG

WKH�DSSOLFDWLRQ�RI�:LOOLDPV���$V�LV�REYLRXV�IURP�RXU�GLVFXVVLRQ�DERYH�

WKH�FKDQJHV� LQ�WKH�VWDWXWH�DUH�VLJQLILFDQW�DQG�KDYH�VHUYHG� WR�H[WHQG

FXOSDELOLW\�LQ�UDSH�DQG�,'6,�FDVHV�WR�D�YDULHW\�RI�QHZ�FLUFXPVWDQFHV�
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LQFOXGLQJ� LQFLGHQWV� LQYROYLQJ� SV\FKRORJLFDO�� PRUDO� DQG� LQWHOOHFWXDO

IRUFH�

7KLV�FDVH��KRZHYHU�� LV�QRW�RQH�RI� WKH� ³QHZ´�YDULHWLHV� RI� VH[XDO

DVVDXOW�FRQWHPSODWHG�E\�WKH�DPHQGHG�VWDWXWH���,W�GRHV�QRW�LQYROYH�WKH

IDLOXUH� WR� UHVLVW�GXH� WR�D�WHQGHU�DJH��DV� LQ�5KRGHV�� RU� WKH� WKUHDW� RI

SXQLVKPHQW�IRU�IDLOXUH�WR�FRPSO\��DV�LQ�0OLQDULFK���1RU�LV�LW�D�VLWXDWLRQ

ZKHUH� WKH� FRPSODLQDQW� DGPLWV� VKH� RIIHUHG� QR� UHVLVWDQFH� DQG� WKH

HYLGHQFH�VKRZV�WKDW�QRWKLQJ�SUHYHQWHG�KHU�HVFDSH��DV�LQ�%HUNRZLW]�

7KLV� LV� D� FDVH� RI� D� \RXQJ�ZRPDQ� DOOHJLQJ� SK\VLFDO� IRUFH� LQ� D� VH[XDO

DVVDXOW�DQG�D�\RXQJ�PDQ�FODLPLQJ�WKDW�KH�UHDVRQDEO\�EHOLHYHG�KH�KDG

FRQVHQW����,Q�VXFK�FLUFXPVWDQFHV��:LOOLDPV�FRQWUROV�

:H�DUH�NHHQO\�DZDUH�RI� WKH�GLIIHUHQFHV�EHWZHHQ�:LOOLDPV� DQG

WKLV�FDVH���0RVW�QRWDEOH�LV�WKH�IDFW�WKDW�:LOOLDPV�DQG�KLV�YLFWLP�QHYHU

PHW�EHIRUH�WKH�LQFLGHQW�LQ�TXHVWLRQ���+HUH��DSSHOODQW�DQG�WKH�YLFWLP�QRW

RQO\�NQHZ�RQH�DQRWKHU��EXW�KDG�HQJDJHG�LQ�LQWLPDWH�FRQWDFW�MXVW�KRXUV

EHIRUH� WKH� LQFLGHQW� LQ� TXHVWLRQ��� � ,W� LV� FOHDU� KRZHYHU�� WKDW� WKH

����������������������������������
��:H�REVHUYH�WKDW�WKH�IDFWV�RI�WKLV�FDVH�DUH�QRW�WKH�VDPH�DV�WKRVH�VHW
RXW� LQ� WKH� 6XEFRPPLWWHH¶V� ³GDWH� UDSH´� VFHQDULR�� � 7KH� YLFWLP� LQ� WKLV
FDVH�WHVWLILHG�WKDW�VKH�ZDV�SK\VLFDOO\�IRUFHG�WR�HQJDJH�LQ�VH[�DJDLQVW
KHU�ZLOO��WKDW�VKH�UHVLVWHG�YHUEDOO\�DQG�SK\VLFDOO\�DQG�WKDW�VKH�KDG�WR
VWULNH� DSSHOODQW� LQ� RUGHU� WR� OHDYH� WKH� URRP�� � $SSHOODQW� FKDUDFWHUL]HG
WKH�YLFWLP�DV�D�VH[XDOO\�H[SHULHQFHG�ZRPDQ�ZKR�LQLWLDWHG�RUDO�VH[�LQ
WKH� ILUVW�HQFRXQWHU�� GHFOLQHG� LW� LQ� WKH� VHFRQG� DQG�PDGH� D� IDOVH� UDSH
FODLP�WKHUHDIWHU�

�� 7KH� QDWXUH� RI� WKDW� FRQWDFW� ZDV� GLVSXWHG� E\� WKH� SDUWLHV�� � ,W� LV�� RI
FRXUVH��WKH�MXU\¶V�WDVN�WR�UHVROYH�LVVXHV�RI�FUHGLELOLW\�
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:LOOLDPV� FRXUW¶V� EDVLV� IRU� GHQ\LQJ� WKH� MXU\� LQVWUXFWLRQ� ZDV� LWV

FRQFOXVLRQ� WKDW� WKH� ODZ� GLG� QRW� UHTXLUH� LW� DQG�� IXUWKHU�� WKDW� WKH

MXGLFLDU\�KDG�QR�DXWKRULW\�WR�JUDQW�LW���(YHQ�LI�ZH�ZHUH�WR�GLVDJUHH�ZLWK

WKRVH�FRQFOXVLRQV��ZH�DUH�SRZHUOHVV�WR�DOWHU�WKHP�

,Q� DQ\� HYHQW�� GLVWLQJXLVKLQJ� :LOOLDPV� RQ� WKH� EDVLV� RI� WKH

SDUWLHV¶� SUHYLRXV� FRQWDFWV�� DQG� WKHUHIRUH� KROGLQJ� WKDW� LW� VKRXOG� QRW

DSSO\�KHUH��LV�QRW�HQRXJK�WR�DOORZ�DSSHOODQW�WKH�UHOLHI�KH�VHHNV���(YHQ

LI� ZH� GHFLGH� WKDW� ZH� DUH� SHUVXDGHG� E\� DSSHOODQW¶V� DUJXPHQWV

FKURQLFOLQJ�WKH�KLVWRU\�RI�VH[XDO�DVVDXOW�ODZ�DQG�WKH�-XU\�,QVWUXFWLRQV

6XEFRPPLWWHH¶V�YLHZV��ZH�IDFH�D�VHFRQG�EDUULHU���%HFDXVH�WKLV�DSSHDO

UDLVHV� LQHIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO�� ZH� DUH� UHTXLUHG� WR� ILQG� WKDW

DSSHOODQW¶V�WULDO�ODZ\HU�PDGH�D�PLVWDNH���7KDW�PLVWDNH�LV�WKH�IDLOXUH�WR

DVN� WKH� WULDO� FRXUW� IRU� DQ� LQVWUXFWLRQ� WKDW� WKH�:LOOLDPV� FDVH� KHOG� LV

XQZDUUDQWHG�� � ,Q� RWKHU�ZRUGV��ZH�ZRXOG�KDYH� WR� ILQG� WKDW� FRXQVHO¶V

IDLOXUH� WR� DUJXH� IRU� D� FKDQJH� LQ� WKH� ODZ� FRQVWLWXWHG� LQHIIHFWLYHQHVV�

7KLV�� RI� FRXUVH�� LV� QRW� SRVVLEOH�� �:H� VLPSO\� FDQQRW� DQQRXQFH� D� QHZ

UXOH�RI�ODZ�DQG�WKHQ�ILQG�FRXQVHO�LQHIIHFWLYH�IRU�IDLOLQJ�WR�SUHGLFW�VDPH�

7RGDUR��VXSUD�

$VVXPLQJ� WKDW� ZH� KDYH� WKH� DXWKRULW\� WR� GHFODUH� WKDW� WKH

LQVWUXFWLRQ�LV�RQH�WR�ZKLFK�DSSHOODQW�VKRXOG�EH�HQWLWOHG��ZH�FDQQRW�KROG

WKDW�FRXQVHO�HUUHG�LQ� IDLOLQJ�WR�GHPDQG�LW�� �7KH�UHOLHI�DSSHOODQW�VHHNV

UHSUHVHQWV� D� VLJQLILFDQW� GHSDUWXUH� IURP� WKH� FXUUHQW� VWDWH� RI� WKH� ODZ�
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'HVSLWH�LWV�FRPSHOOLQJ�QDWXUH��LW�FDQQRW�EH�WKH�EDVLV�IRU�DQ�LQHIIHFWLYH

DVVLVWDQFH�RI�FRXQVHO�FODLP�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�

'HO�6ROH��-���FRQFXUV�LQ�WKH�UHVXOW�


