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$W�WULDO�WKH�UHGDFWHG�VWDWHPHQW�RI�D�FR�GHIHQGDQW�ZDV�LQWURGXFHG

LQWR�HYLGHQFH�DJDLQVW�WKH�FR�GHIHQGDQW���$SSHOODQW�FODLPV�WKDW�WKH

DGPLVVLRQ�RI�WKH�FR�GHIHQGDQW¶V�VWDWHPHQW�YLRODWHG�KLV�VL[WK

DPHQGPHQW�ULJKW�WR�FRQIURQW�KLV�DFFXVHUV�DQG�WKDW�WKH�WULDO�FRXUW�HUUHG

ZKHQ�LW�UHIXVHG�WR�VHYHU�KLV�FDVH�IURP�KLV�FR�GHIHQGDQW¶V���,Q�WKLV�FDVH

ZH�IXUWKHU�H[SOLFDWH�WKH�VWDQGDUG�VHW�IRUWK�LQ�&RPPRQZHDOWK�Y�

0F*ORQH��BBB�$��G�BBB���3D��6XSHU���������IRU�DGPLVVLELOLW\�RI�VXFK

VWDWHPHQWV�

$SSHOODQW�ZDV�FRQYLFWHG�RI�UREEHU\��DJJUDYDWHG�DVVDXOW�DQG

UHODWHG�RIIHQVHV���+H�DOOHJHV�HUURU�ZLWK�UHVSHFW�WR�WKH�WULDO�FRXUW¶V

UHIXVDO�WR�VHYHU�KLV�FDVH�IURP�WKDW�RI�KLV�FR�GHIHQGDQW¶V���+H�DOVR
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DVVHUWV�WKDW�WKH�DVVLVWDQW�GLVWULFW�DWWRUQH\�FRPPLWWHG�SURVHFXWRULDO

PLVFRQGXFW�DQG�WKDW�WKH�WULDO�MXGJH�DEXVHG�KLV�GLVFUHWLRQ�DW

VHQWHQFLQJ���:H�DIILUP�

$SSHOODQW�VWRRG�WULDO�ZLWK�DQRWKHU�PDQ��6WDQOH\�'HDQV��LQ

FRQQHFWLRQ�ZLWK�WKH�UREEHU\�RI�D�3KLODGHOSKLD�QHLJKERUKRRG�VWRUH�

(YLGHQFH�SUHVHQWHG�E\�WKH�&RPPRQZHDOWK�HVWDEOLVKHG�WKDW�DSSHOODQW�

'HDQV�DQG�DQRWKHU�PDQ�HQWHUHG�WKH�VWRUH�DQG�SURFHHGHG�WR�EHDW��ELQG

DQG�WKUHDWHQ�WKH�RZQHU�DQG�KLV�WZR�FKLOGUHQ���$SSHOODQW�EUDQGLVKHG�D

JXQ�WKURXJKRXW�WKH�DWWDFN���$�IRXUWK�PDQ�ZDLWHG�LQ�D�JHWDZD\�FDU�

7KH�EDQGLWV�PDGH�RII�ZLWK�VHYHUDO�WKRXVDQG�GROODUV�LQ�FDVK��DV�ZHOO�DV

IRRG�VWDPSV�DQG�MHZHOU\�

2Q�WKH�EDVLV�RI�ILQJHUSULQW�HYLGHQFH��'HDQV�ZDV�WKH�ILUVW�WR�EH

DUUHVWHG���,Q�D�VWDWHPHQW�WR�SROLFH��KH�DGPLWWHG�LQYROYHPHQW���+H�JDYH

WKH�QDPHV�RI�WZR�RI�KLV�FRQVSLUDWRUV�EXW�GLG�QRW�NQRZ�DSSHOODQW¶V

QDPH�

7KH�VWRUHRZQHU¶V�GDXJKWHU�LGHQWLILHG�DSSHOODQW�IURP�D

SKRWRJUDSKLF�DUUD\�DQG�DOVR�LQ�D�OLQH�XS���:KLOH�KHU�IDWKHU�ZDV�XQDEOH

WR�PDNH�D�SKRWR�LGHQWLILFDWLRQ��KH�WRR�FKRVH�DSSHOODQW�LQ�D�OLQH�XS�

WHOOLQJ�SROLFH�WKDW�KH�ZDV�����FHUWDLQ�WKDW�DSSHOODQW�ZDV�RQH�RI�WKH

PHQ�ZKR�UREEHG�KLP���$W�WULDO��ERWK�ZLWQHVVHV�SRVLWLYHO\�LGHQWLILHG

DSSHOODQW�



-��$��������

���

$SSHOODQW¶V�ILUVW�FODLP�LV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�UHIXVLQJ�WR

VHYHU�KLV�FDVH�IURP�'HDQV¶V���$SSHOODQW�PDNHV�ZKDW�LV�FRPPRQO\

UHIHUUHG�WR�DV�D�%UXWRQ�FODLP����+H�DUJXHV�WKDW�WKH�DGPLVVLRQ�RI

'HDQV¶V�VWDWHPHQW�UHVXOWHG�LQ�DQ�DFFXVDWLRQ�DJDLQVW�KLP���7KH�HVVHQFH

RI�KLV�FODLP�LV�WKDW�'HDQV¶V�FRQVWLWXWLRQDO�ULJKW�WR�UHIUDLQ�IURP

WHVWLI\LQJ��DQG�DSSHOODQW¶V�FRQVWLWXWLRQDO�ULJKW�WR�FRQIURQW�KLV�DFFXVHUV�

FODVKHG�DQG�FRXOG�EH�UHPHGLHG�RQO\�E\�VHYHULQJ�WKH�WZR�FDVHV�

5HFHQWO\��WKH�%UXWRQ�UXOH�KDV�XQGHUJRQH�VLJQLILFDQW�FKDQJHV

GXH�SULPDULO\�WR�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�*UD\�Y�

0DU\ODQG��BBB�8�6��BBB������6��&W���������������7KH�UXOH�FXUUHQWO\

UHTXLUHV�WKDW�D�QHZ�WULDO�EH�JUDQWHG�ZKHUH�WKH�VWDWHPHQW�RI�FR�

GHIHQGDQW��HLWKHU�RQ�LWV�IDFH�RU�DV�D�UHVXOW�RI�UHGDFWLRQ��SRZHUIXOO\

LQFULPLQDWHV�WKH�RWKHU�FR�GHIHQGDQW�E\�REYLRXVO\�GUDZLQJ�DWWHQWLRQ�WR

WKDW�SHUVRQ���&RPPRQZHDOWK�Y��0F*ORQH��1R������3KLODGHOSKLD

������VOLS�RS��DW�����3D��6XSHU��ILOHG�6HSWHPEHU�����������LQWHUSUHWLQJ

*UD\����7KH�*UD\�FRXUW�KHOG�WKDW�XVH�RI�WKH�WHUP�³GHOHWHG´�LQ�OLHX�RI

WKH�QDPHG�FR�GHIHQGDQW�FRQVWLWXWHG�DQ�³REYLRXV�DOWHUDWLRQ´�WKDW�ZDV

GLUHFWO\�DFFXVDWRU\�WR�WKH�DSSHOODQW�LQ�WKDW�FDVH���*UD\��VXSUD�DW�BBB�

,Q�0F*ORQH��WKLV�FRXUW�KHOG�WKDW�XVH�RI�WKH�WHUP�³RWKHU�JX\´�GLG�QRW

FRQVWLWXWH�WKH�W\SH�RI�SRZHUIXO�LQFULPLQDWLRQ�QHFHVVDU\�IRU�UHYHUVDO�

0F*ORQH��VXSUD��VOLS�RS��DW����

����������������������������������
��%UXWRQ�Y��8QLWHG�6WDWHV������8�6�������������
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,Q�WKLV�FDVH��FR�GHIHQGDQW�'HDQV¶V�VWDWHPHQW�GLG�QRW�PHQWLRQ

DSSHOODQW�E\�QDPH�QRU�GLG�WKH�&RPPRQZHDOWK�UHGDFW�WKH�VWDWHPHQW�LQ

DQ�REYLRXV�ZD\����$�GHWHFWLYH�UHDG�WKH�VWDWHPHQW�LQ�RSHQ�FRXUW���7KH

VWDWHPHQW�LQFOXGHG�LQWHUFKDQJHV�EHWZHHQ�WKH�GHWHFWLYH�DQG�'HDQV�

7KH�GHWHFWLYH�SRLQWHG�RXW�WR�'HDQV�WKDW�KH�KDG�YLHZHG�RYHU�ILIW\�SDJHV

RI�SKRWRJUDSKV�RI�$VLDQ�PDOHV�DJHG�WZHQW\�WR�WKLUW\��DQG�WKHQ�DVNHG

'HDQV�ZK\�KH�WKRXJKW�WKDW�KH�DQG�DQRWKHU�FRQVSLUDWRU�KDG�QRW

LGHQWLILHG�WKH�UHPDLQLQJ�FRQVSLUDWRU���'HDQV�UHSOLHG���³,�GRQ¶W�NQRZ�

0D\EH�KH¶V�\RXQJHU�EXW�6DP�>WKH�JHWDZD\�GULYHU@�NQRZV�ZKR�KH�LV�´

,Q�KHU�FORVLQJ�UHPDUNV��WKH�DVVLVWDQW�GLVWULFW�DWWRUQH\�UHDG�WKLV

H[FHUSW��DQG�WKHQ�LPPHGLDWHO\�VWDWHG�����³:HOO��WKHUH¶V�\RXU�\RXQJHU

SHUVRQ�VLWWLQJ�ULJKW�WKHUH�´

2XU��WDVN�LV�WR�GHFLGH�ZKHWKHU�WKH�UHIHUHQFH�WR�D�\RXQJ�$VLDQ

PDOH�LV�HQRXJK�WR�LQYRNH�%UXWRQ�UXOH�SURWHFWLRQ���8SRQ�UHYLHZ�RI�WKH

UHFRUG��ZH�FRQFOXGH�WKDW�WKH�VWDWHPHQW�DV�UHDG�WR�WKH�MXU\��FRXSOHG

ZLWK�WKH�UHIHUHQFH�PDGH�E\�WKH�SURVHFXWRU��FRQVWLWXWHV�WKH�W\SH�RI

%UXWRQ�YLRODWLRQ�WKDW�WKH�*UD\�&RXUW�SURVFULEHG�

7KH�PDMRULW\�LQ�*UD\�UHFRJQL]HG�WKDW�%UXWRQ�GRHV�QRW�DSSO\

RQO\�WR�VWDWHPHQWV�WKDW�H[SOLFLWO\�QDPH�WKH�RWKHU�FR�GHIHQGDQW�

,QVWHDG��SURWHFWLRQ�LV�DIIRUGHG�ZKHUH�WKH�VWDWHPHQW�SURPSWO\�LGHQWLILHV

����������������������������������
��,QGHHG��WKH�VWDWHPHQW�ZDV�QRW�UHGDFWHG�DW�DOO���5HGDFWLRQ�ZDV
XQQHFHVVDU\��H[SODLQV�WKH�&RPPRQZHDOWK��EHFDXVH�'HDQV�QHYHU
QDPHG�DSSHOODQW�
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WKH�GHIHQGDQW�LQ�DQ\�PDQQHU���7KH�*UD\�&RXUW�FDXWLRQHG�WKDW�WKH

IDLOXUH�WR�UHGDFW�D�GHVFULSWLRQ��HYHQ�ZKHUH�D�QDPH�KDV�EHHQ�UHGDFWHG

RU�ZDV�QRW�SUHVHQW�LQ�WKH�ILUVW�SODFH��WULJJHUV�%UXWRQ�

7KLV�&RXUW�KDV�DVVXPHG�������WKDW�QLFNQDPHV�DQG�VSHFLILF
GHVFULSWLRQV�IDOO�LQVLGH��QRW�RXWVLGH��%UXWRQ¶V�SURWHFWLRQ�
6HH�+DUULQJWRQ�Y��&DOLIRUQLD������8�6������������
�DVVXPLQJ�%UXWRQ�YLRODWLRQ�ZKHUH�FRQIHVVLRQV�GHVFULEH
FRGHIHQGDQW�DV�WKH�³ZKLWH�JX\´�DQG�JLYHV�D�GHVFULSWLRQ�RI
KLV�DJH��KHLJKW��ZHLJKW��DQG�KDLU�FRORU��

*UD\��VXSUD�DW�BBB�

7KH�FUX[�RI�*UD\�LV�D�SURVFULSWLRQ�DJDLQVW�WKH�XVH�RI�FOHDU

³LGHQWLILHUV´�LQ�WKH�VWDWHPHQW�RI�D�QRQ�WHVWLI\LQJ�FR�GHIHQGDQW�

:KHWKHU�WKH�FOHDU�LGHQWLILHU�LV�DQ�REYLRXV�GHOHWLRQ�RU�DOWHUDWLRQ�RI�WKH

WH[W��RU�ZKHWKHU�LW�LV�D�GHWDLOHG�GHVFULSWLRQ�RI�DJH��UDFH��HWF���WKH�UXOH

LQ�%UXWRQ�DSSOLHV�

+HUH��WKH�ODZ\HU�IRU�WKH�&RPPRQZHDOWK�H[SOLFLWO\�JXLGHG�WKH

MXURUV�WR�PDNH�D�FRQQHFWLRQ�EHWZHHQ�DSSHOODQW�DQG�WKH�LQGLYLGXDO

UHIHUUHG�WR�LQ�WKH�FR�GHIHQGDQW¶V�VWDWHPHQW����,QGHHG��HYHQ�SULRU�WR

*UD\��WKH�QH[XV�FUHDWHG�E\�WKH�SURVHFXWRU�LQ�WKLV�FDVH�ZRXOG�KDYH

EHHQ�GHHPHG�LPSURSHU���7KH�%UXWRQ�UXOH�SUHYHQWV�D�MXU\�IURP�XVLQJ

����������������������������������������������������������������������������������������������������

��7KH�SURVHFXWRU¶V�VWDWHPHQW�ZDV�VLPLODU�WR�WKH�RQH�PDGH�LQ�*UD\�
7KH�*UD\�SURVHFXWRU�IROORZHG�WKH�UHDGLQJ�RI�WKH�FR�GHIHQGDQW¶V
VWDWHPHQW�ZLWK�WKLV�TXHVWLRQ�WR�WKH�WHVWLI\LQJ�RIILFHU���³>$@IWHU�KH�>WKH
GHFODUDQW�FR�GHIHQGDQW@�JDYH�\RX�WKDW�LQIRUPDWLRQ��\RX�VXEVHTXHQWO\
ZHUH�DEOH�WR�DUUHVW�0U��.HYLQ�*UD\�>WKH�DSSHOODQW@��LV�WKDW�FRUUHFW"´
7KH�RIILFHU�UHVSRQGHG�LQ�WKH�DIILUPDWLYH�
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WKH�QRQ�WHVWLI\LQJ�FR�GHIHQGDQW¶V�ZRUGV�DJDLQVW�WKH�RWKHU�FR�

GHIHQGDQW���,Q�VXFK�FDVHV��WKH�WULDO�MXGJH�LQVWUXFWV�WKH�MXU\�WKDW�LW�PD\

XVH�WKH�VWDWHPHQW�DJDLQVW�LWV�PDNHU�RQO\���8SRQ�UHYLHZ�RI�WKH�IDFWV�LQ

WKLV�FDVH��ZH�ILQG�D�FOHDU�YLRODWLRQ�RI�%UXWRQ�DQG�*UD\��

)LQGLQJ�D�%UXWRQ�YLRODWLRQ�GRHV�QRW�DORQH�PDQGDWH�D�QHZ�WULDO�

$�KDUPOHVV�HUURU�DQDO\VLV�VWLOO�PXVW�EH�HPSOR\HG�WR�UHVROYH�WKH�PDWWHU�

&RPPRQZHDOWK�Y��0F*ORQH��VXSUD��UHO\LQJ�RQ�&RPPRQZHDOWK�Y�

:KDUWRQ������3D�����������$��G������&UX]�Y��1HZ�<RUN������8�6�

��������������,Q�WKLV�FDVH��DSSHOODQW�ZDV�LGHQWLILHG�E\�WZR�RI�WKH�WKUHH

YLFWLPV�RI�WKH�FULPH����7KH�VWRUH�RZQHU�WHVWLILHG�WKDW�D�\RXQJ�$VLDQ

PDQ��DERXW�HLJKWHHQ�RU�WZHQW\�\HDUV�ROG��HQWHUHG�WKH�VWRUH�DQG�DW

JXQSRLQW�IRUFHG�KLP�XSVWDLUV�WR�KLV�OLYLQJ�TXDUWHUV�ZKHUH�KH�EHDW�DQG

UREEHG�KLP���7KH�VWRUH�RZQHU¶V�GDXJKWHU�WHVWLILHG�WKDW�VKH�REVHUYHG

WKH�\RXQJ�$VLDQ�PDQ�SOD\LQJ�D�YLGHR�JDPH�LQVLGH�WKH�VWRUH�IRU�DERXW

ILYH�PLQXWHV�EHIRUH�KH�DSSURDFKHG�KHU��SODFHG�D�JXQ�WR�KHU�KHDG�DQG

����������������������������������
��,Q�LWV�EULHI��WKH�&RPPRQZHDOWK�DUJXHV�WKDW�EHFDXVH�'HDQV�QHYHU
LGHQWLILHG�DSSHOODQW�E\�QDPH��QR�UHGDFWLRQ�ZDV�QHFHVVDU\���:H
VWURQJO\�GLVDJUHH���7KH�SDUWLHV�VKRXOG�KDYH�UHGDFWHG�WKH�ILQDO�OLQHV�RI
'HDQV¶V�VWDWHPHQW��ZKHUHLQ�KH�DQG�WKH�GHWHFWLYH�GLVFXVVHG�WKH�IDFW
WKDW�WKH\�KDG�UHYLHZHG�PXOWLSOH�SDJHV�RI�\RXQJ�$VLDQ�PDOHV¶
SKRWRJUDSKV���+DG�VXFK�D�UHGDFWLRQ�EHHQ�PDGH��WKH�DVVLVWDQW�GLVWULFW
DWWRUQH\�ZRXOG�QRW�KDYH�KDG�WKH�RSSRUWXQLW\�WR�PDNH�WKH�LPSURSHU
VWDWHPHQW�VKH�PDGH�LQ�FORVLQJ�

��7KH�WKLUG�YLFWLP��WKH�VWRUHRZQHU¶V�VRQ��ZDV�DZD\�DW�FROOHJH�DQG�GLG
QRW�WHVWLI\�
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WKUHDWHQHG�WR�NLOO�KHU���%RWK�IDWKHU�DQG�GDXJKWHU�ZHUH�WKHUHDIWHU

ERXQG�DQG�JDJJHG�E\�WKH�UREEHUV�

&RQVLGHULQJ�WKH�HQWLUH�UHFRUG�DW�WULDO��ZH�ILQG�WKDW�WKH�%UXWRQ

HUURU�KHUH�ZDV�KDUPOHVV���7ZR�H\HZLWQHVV�YLFWLPV��ERWK�RI�ZKRP�KDG

DPSOH�RSSRUWXQLW\�WR�YLHZ�DSSHOODQW��QDPHG�KLP�DV�RQH�RI�WKH

UREEHUV����$Q\�HUURU�LQ�WKH�XVH�RI�WKH�WHUP�\RXQJ�$VLDQ�PDOH�LQ�WKH�FR�

GHIHQGDQW¶V�VWDWHPHQW�GLG�QRW�DIIHFW�WKH�YHUGLFW�LQ�WKLV�FDVH�DQG�VR

DSSHOODQW�LV�QRW�HQWLWOHG�WR�UHOLHI�

:H�OLNHZLVH�ILQG�WKDW�DSSHOODQW�LV�QRW�HQWLWOHG�WR�UHOLHI�RQ�KLV

UHPDLQLQJ�FODLPV���2XU�UHYLHZ�RI�WKH�WUDQVFULSW�OHDGV�XV�WR�FRQFOXGH

WKDW�H[FHSW�IRU�KHU�UHPDUN�LGHQWLI\LQJ�WKH�DSSHOODQW�DV�WKH�\RXQJ�PDOH

LQ�'HDQV¶V�VWDWHPHQW��WKH�SURVHFXWRU¶V�FORVLQJ�ZDV�SURSHU�XQGHU�WKH

ODZ�DQG�KHU�UHPDUNV�ZHUH�PDGH�LQ�IDLU�UHVSRQVH�WR�WKRVH�RI�GHIHQVH

FRXQVHO���7KH�VHQWHQFLQJ�WUDQVFULSW�DOVR�EHOLHV�DSSHOODQW¶V�FODLPV�

7KHUHLQ�WKH�FRXUW�IROORZHG�WKH�ODZ�DQG�DGHTXDWHO\�H[SUHVVHG�WKH

UHDVRQV�IRU�WKH�VHQWHQFH�KH�LPSRVHG�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�

����������������������������������
��,Q�DQ�HIIRUW�WR�DUJXH�WKDW�WKH�H\HZLWQHVV�LGHQWLILFDWLRQV�ZHUH�QRW
UHOLDEOH��DSSHOODQW�VWDWHV�WKDW�WKH�ZLWQHVVHV�GLG�QRW�LQLWLDOO\�GHVFULEH
DSSHOODQW�DV�KDYLQJ�DFQH���+RZHYHU��WKH�UHFRUG�UHYHDOV�WKDW�SULRU�WR
LGHQWLI\LQJ�DSSHOODQW�LQ�WKH�OLQH�XS��WKH�VWRUHRZQHU�GHVFULEHG�KLV
DVVDLODQW�DV�KDYLQJ�³EXPSV´�RQ�KLV�IDFH�


