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7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH��DV�PDGH�ILQDO�E\�WKH

GHQLDO�RI�SRVW�VHQWHQFLQJ�PRWLRQV���HQWHUHG�DIWHU�$SSHOODQW��+HQU\�(GGLQJV�

ZDV�FRQYLFWHG�RI�WKLUG�GHJUHH�PXUGHU����)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH

YDFDWH� WKH� MXGJPHQW� RI� VHQWHQFH� DQG� UHPDQG� IRU� IXUWKHU� SURFHHGLQJV�

%HIRUH�DGGUHVVLQJ�WKH�PHULWV�RI�$SSHOODQW
V�FODLPV��ZH�ZLOO�EULHIO\�UHFRXQW�WKH

SHUWLQHQW�IDFWV�XQGHUO\LQJ�WKLV�DSSHDO�

7KH�SROLFH�GLVFRYHUHG�WKH�GHFHDVHG�ERG\�RI�WKH�YLFWLP��:LOOLDP�-HVVXS�

GXULQJ�WKH�HDUO\�PRUQLQJ�KRXUV�RI�$SULO������������6XEVHTXHQW�H[DPLQDWLRQ

UHYHDOHG�WKDW�WKH�YLFWLP�VXVWDLQHG�PXOWLSOH�IUDFWXUHV�WR�KLV�KHDG�DQG�QHFN�DV

D�UHVXOW�RI�EHLQJ�UHSHDWHGO\�VWUXFN�ZLWK�D�URFN�RU�VODE�RI�FRQFUHWH�ZHLJKLQJ

����������������������������������
�� �6HH�&RPPRQZHDOWK�Y��&KDPEHUODLQ�� ����$��G������ ���� �3D��6XSHU�
�������DSSHDO�TXDVKHG������3D���������$��G������������DQG�3D�5�&ULP�3��
�����DQG�FRPPHQW� WKHUHWR� �SURYLGLQJ� WKDW� MXGJPHQW�RI� VHQWHQFH�EHFRPHV
ILQDO� IRU� SXUSRVHV� RI� DSSHDO� ZKHQ� WKH� WULDO� FRXUW� GLVSRVHV� RI� GHIHQGDQW
V
SRVW�VHQWHQFLQJ�PRWLRQ��

������3D�&�6�$���������F��
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DSSUR[LPDWHO\� WZHQW\�VL[� ����� SRXQGV�� � $SSHOODQW� ZDV� ODWHU� DUUHVWHG� DQG

FKDUJHG�ZLWK�YDULRXV�FULPHV�LQ�FRQQHFWLRQ�ZLWK�WKLV�LQFLGHQW�

$� MXU\� WULDO�ZDV�KHOG� LQ�$SULO� RI� ������ IROORZLQJ�ZKLFK� $SSHOODQW�ZDV

GXO\�FRQYLFWHG�RI�WKH�DERYH�RIIHQVH�� �7KH�WULDO� FRXUW� LPSRVHG�D�PDQGDWRU\

PLQLPXP� VHQWHQFH� RI� WZHQW\�ILYH� ����� WR� ILIW\� ����� \HDUV� SXUVXDQW� WR� ��

3D�&�6�$���������D������DV� WKH� LQVWDQW�RIIHQVH�FRQVWLWXWHG�$SSHOODQW
V� WKLUG

FRQYLFWLRQ� IRU� D� FULPH� RI� YLROHQFH�� � $SSHOODQW� WLPHO\� ILOHG� SRVW�VHQWHQFLQJ

PRWLRQV�ZKLFK�ZHUH�GHQLHG�E\�WKH�WULDO�FRXUW���7KLV�WLPHO\�DSSHDO� IROORZHG�

$SSHOODQW�SUHVHQWV�WKH�IROORZLQJ�LVVXHV�IRU�UHYLHZ�

����:KHWKHU����3D�&�6�$���������YLRODWHV�WKH�H[�SRVW�IDFWR
FODXVH� RI� WKH� 8QLWHG� 6WDWHV� DQG� 3HQQV\OYDQLD
&RQVWLWXWLRQV�

���� :KHWKHU� ��� 3D�&�6�$�� �� ����� LV� XQFRQVWLWXWLRQDOO\
YDJXH�

���� :KHWKHU� WKH� &RPPRQZHDOWK
V� EXUGHQ� RI� SURYLQJ� WKH
H[LVWHQFH� RI� SULRU� FRQYLFWLRQV� E\� D� SUHSRQGHUDQFH� RI� WKH
HYLGHQFH� YLRODWHV� WKH� GXH� SURFHVV� FODXVH� RI� WKH� 8QLWHG
6WDWHV�DQG�3HQQV\OYDQLD�&RQVWLWXWLRQV�

���� :KHWKHU� ��� 3D�&�6�$�� �� ����� LV� XQFRQVWLWXWLRQDOO\
YDJXH�LQ�IDLOLQJ�WR�GHILQH�WKH�EXUGHQ�RI�SURRI�QHFHVVDU\�WR
GHWHUPLQH� ZKHWKHU� WKH� PDQGDWRU\� PLQLPXP� WHUP� RI
FRQILQHPHQW�LV�VXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\�

���� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ� WKDW
$SSHOODQW
V� SULRU� FRQYLFWLRQV� DUH� H[HPSW� IURP� WKH� WLPH
UHTXLUHPHQW�VHW�IRUWK�LQ����3D�&�6�$���������E���DQG

���� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ� WKDW� WKH
SURVHFXWRU� RIIHUHG� OHJLWLPDWH� UDFH�QHXWUDO� UHDVRQV� IRU� LWV
H[HUFLVH� RI� SHUHPSWRU\� FKDOOHQJHV� DJDLQVW� WKUHH� $IULFDQ�
$PHULFDQ�PHPEHUV�RI�WKH�YHQLUH�
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$SSHOODQW
V�%ULHI�DW��������:H�EHJLQ�ZLWK�D�UHYLHZ�RI�$SSHOODQW
V�VL[WK�LVVXH

EHFDXVH��LI�PHULWRULRXV��LW�ZRXOG�UHQGHU�PRRW�WKH�VHQWHQFLQJ�FODLPV�

$SSHOODQW� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ� WKDW� WKH

SURVHFXWRU� SURIIHUHG� UDFH� QHXWUDO� UHDVRQV� IRU� LWV� H[HUFLVH� RI� SHUHPSWRU\

FKDOOHQJHV�DJDLQVW�$IULFDQ�$PHULFDQ�PHPEHUV�RI�WKH�YHQLUH���$SSHOODQW�WKXV

UDLVHV�D�%DWVRQ��LVVXH�

7R� HVWDEOLVK«D� >SULPD� IDFLH@� FDVH� >RI� GLVFULPLQDWLRQ@�� D
GHIHQGDQW� PXVW� VKRZ� WKDW� KH� LV� >D� PHPEHU@� RI� D
FRJQL]DEOH� UDFLDO� JURXS�� DQG� WKDW� WKH� SURVHFXWRU� KDV
H[HUFLVHG� SHUHPSWRU\� FKDOOHQJHV� WR� UHPRYH� IURP� WKH
YHQLUH� PHPEHUV� RI� WKH� GHIHQGDQW¶V� UDFH�� � 6HFRQG�� WKH
GHIHQGDQW�LV�HQWLWOHG�WR�UHO\�RQ�WKH�IDFW«WKDW�>WKH�XVH�RI@
SHUHPSWRU\�FKDOOHQJHV�FRQVWLWXWHV�D�MXU\�VHOHFWLRQ�SUDFWLFH
WKDW� SHUPLWV� WKRVH� WR� GLVFULPLQDWH� ZKR� DUH� RI� D�PLQG� WR
GLVFULPLQDWH���)LQDOO\��WKH�GHIHQGDQW�PXVW�VKRZ�WKDW�WKHVH
IDFWV� DQG� DQ\� RWKHU� UHOHYDQW� FLUFXPVWDQFHV� UDLVH� DQ
LQIHUHQFH�WKDW�WKH�SURVHFXWRU�XVHG�WKDW�SUDFWLFH�WR�H[FOXGH
WKH�YHQLUHPHQ�IRU�WKH�SHWLW� MXU\�RQ�DFFRXQW�RI� WKHLU� UDFH�
7KLV�FRPELQDWLRQ�RI�IDFWRUV�LQ�WKH�HPSDQHOLQJ�RI�WKH�SHWLW
MXU\��DV�LQ�WKH�VHOHFWLRQ�RI�WKH�YHQLUH��UDLVHV�WKH�QHFHVVDU\
LQIHUHQFH�RI�SXUSRVHIXO�GLVFULPLQDWLRQ�

&RPPRQZHDOWK� Y�� &ODUN�� BBB� 3D�� BBB�� BBB�� ���� $��G� ���� ��� ������

�FLWDWLRQV� DQG� TXRWDWLRQ� PDUNV� RPLWWHG��� � 7KH� 6XSUHPH� &RXUW� IXUWKHU

UHTXLUHV� WKDW� D� GHIHQGDQW�� LQ� KLV� RU� KHU� SULPD� IDFLH� FDVH�� PDNH� D� UHFRUG

VSHFLILFDOO\�LGHQWLI\LQJ�

����WKH�UDFH�RU�JHQGHU�RI�DOO�WKH�YHQLUHSHUVRQV�LQ�WKH�MXU\
SRROV�

����������������������������������
���:H�KDYH�UHSKUDVHG�WKH�LVVXHV�IRU�FODULW\�DQG�HDVH�RI�GLVFXVVLRQ�

���%DWVRQ�Y��.HQWXFN\������8�6����������6�&W�����������/�(G��G�����������
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����WKH�UDFH�RU�JHQGHU�RI�DOO�YHQLUHSHUVRQV�UHPDLQLQJ�DIWHU
FKDOOHQJHV�IRU�FDXVH�

����WKH�UDFH�RU�JHQGHU�RI�WKRVH�UHPRYHG�E\�WKH�SURVHFXWRU�
DQG

��� � WKH� UDFH� RU� JHQGHU� RI� WKH� MXURUV�ZKR� VHUYHG� DQG� WKH
JHQGHU� RI� MXURUV� DFFHSWDEOH� E\� WKH� &RPPRQZHDOWK� ZKR
ZHUH�VWULFNHQ�E\�WKH�GHIHQVH�

&RPPRQZHDOWK� Y�� 5LFR�� BBB� 3D�� BBB�� BBB�� ���� $��G� ����� ���� ������

�FLWDWLRQV�RPLWWHG��

$IWHU� VXFK� D� UHFRUG� LV� HVWDEOLVKHG�� WKH� WULDO� FRXUW� LV� WR
FRQVLGHU� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV� WR� GHWHUPLQH
ZKHWKHU�FKDOOHQJHV�ZHUH�XVHG�WR�H[FOXGH�YHQLUHSHUVRQV�RQ
DFFRXQW�RI�>WKHLU@�UDFH�RU�JHQGHU���,I�WKH�FRXUW�ILQGV�LQ�WKH
DIILUPDWLYH�� WKH� SURVHFXWRU� LV� WR� RIIHU� QHXWUDO� UHDVRQV� IRU
HDFK�RI�LWV�VWULNHV«��7KH�ILQGLQJV�RI�WKH�WULDO�FRXUW�DUH�WR�EH
JLYHQ�JUHDW�GHIHUHQFH�RQ�DSSHDO�DQG�ZLOO�QRW�EH�GLVWXUEHG
DEVHQW� D� GHWHUPLQDWLRQ� WKDW� WKH� WULDO� FRXUW
V� UXOLQJ� ZDV
FOHDUO\�HUURQHRXV�

&RPPRQZHDOWK� Y�� 5LFR�� BBB� 3D�� DW� BBB�� ���� $��G� DW� ���� �FLWDWLRQV

RPLWWHG����:H�ZLOO�UHYLHZ�$SSHOODQW
V�DUJXPHQW�DQG�WKH�GHFLVLRQ�RI�WKH�WULDO

FRXUW�LQ�DFFRUGDQFH�ZLWK�WKH�DERYH�SULQFLSOHV��

����������������������������������
�� �2XU�DELOLW\�WR�DGGUHVV�WKLV�LVVXH�LV�VRPHZKDW�KDPSHUHG�E\�WKH� IDFW� WKDW
$SSHOODQW� RPLWWHG� WKLV� LVVXH� IURP� KLV� 3D�5�$�3�� �����E�� VWDWHPHQW�
&RQVHTXHQWO\��WKH�WULDO�FRXUW�GLG�QRW�GLVFXVV�WKLV�LVVXH�LQ�LWV�RSLQLRQ���:KLOH
ZH�GR�QRW�FRQGRQH�$SSHOODQW
V�IDLOXUH�WR�DGKHUH�WR�WKH�UXOHV��ZH�GHFOLQH�WR
ILQG� WKH� LVVXH� ZDLYHG� DV� ZH� DUH� DEOH� WR� UHYLHZ� LWV� PHULWV� EDVHG� RQ� WKH
FHUWLILHG�UHFRUG�� �6HH��H�J���&RPPRQZHDOWK�Y��-RQHV������3D�����������
����$��G������������������FHUW��GHQLHG��BBB�8�6�� BBB�� ����6�&W�� ���� ���
/�(G��G������������FRQGXFWLQJ�DQ�LQGHSHQGHQW�UHYLHZ�RI�UHFRUG�WR�GHWHUPLQH
ZKHWKHU�%DWVRQ�FKDOOHQJH�KDG�PHULW��
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7KH� UHFRUG� UHIOHFWV� WKDW� WKH� SURVHFXWRU� H[HUFLVHG� WKUHH� RI� KLV

SHUHPSWRU\� FKDOOHQJHV� WR� VWULNH� $IULFDQ�$PHULFDQV� IURP� WKH� YHQLUH��� � 7KH

WULDO� FRXUW� IRXQG�WKDW� WKLV� SDWWHUQ� RI� VWULNHV� HVWDEOLVKHG�D�SULPD� IDFLH� FDVH

XQGHU� %DWVRQ�� � $FFRUGLQJO\�� WKH� WULDO� MXGJH� UHTXLUHG� WKH� SURVHFXWRU� WR

DUWLFXODWH�WKH�UHDVRQV�IRU�KLV�VWULNHV���1�7��7ULDO�������������DW����

7KH� SURVHFXWRU� H[SODLQHG� WKDW� KH� VWUXFN� WKH� ILUVW� MXURU�� DQ� $IULFDQ�

$PHULFDQ�� EHFDXVH� VKH� GLG�QRW� OLVW� DQ\�HPSOR\PHQW� RQ�KHU� TXHVWLRQQDLUH�

,G��DW������7KH�6XSUHPH�&RXUW�KDV�IRXQG�WKDW�XQHPSOR\PHQW�FRQVWLWXWHV�D

UDFH�QHXWUDO�UHDVRQ�IRU�VWULNLQJ�D�MXURU���&RPPRQZHDOWK�Y��5LFR��BBB�3D�

DW�BBB������$��G�DW�����

7KH� SURVHFXWRU� QH[W� XWLOL]HG� KLV� FKDOOHQJHV� DJDLQVW� QRQ�$IULFDQ�

$PHULFDQV�� �2QH� MXURU�ZDV� VWUXFN�EHFDXVH�RI�KLV� VORYHQO\� DSSHDUDQFH� DQG

ORQJ�KDLU���,G��DW����DQG������7KH�RWKHU�ZDV�VWUXFN�EHFDXVH�WKH�SURVHFXWRU

WKRXJKW�WKDW�VKH�ZDV�RI�D��OLEHUDO�EHQW����,G��DW����

7KH� QH[W� IRXU� VWULNHV� ZHUH� H[HUFLVHG� DJDLQVW� MXURUV� EHFDXVH� WKH

SURVHFXWRU� KRSHG� WR� VHDW� D� MXURU�ZLWK�ZKRP�KH� KDG� EHHQ� DFTXDLQWHG� DQG

ZKR� ZDV� IXUWKHU� GRZQ� WKH� OLVW�� � ,G�� DW� ������ DQG� ���� � 2I� WKHVH� IRXU

LQGLYLGXDOV�� WZR� ZHUH� $IULFDQ�$PHULFDQV�� RQH� IHPDOH� DQG� WKH� RWKHU� PDOH�

,G��DW�������DQG������6SHFLILFDOO\��WKH�SURVHFXWRU�XVHG�KLV�IRXUWK�DQG�VL[WK

VWULNHV�DJDLQVW�WKH�$IULFDQ�$PHULFDQV���,G��DW�������DQG������7KH�SURVHFXWRU

����������������������������������
���:H�QRWH�WKDW�WKH�SHWLW�MXU\�FRQVLVWHG�RI�QLQH�ZRPHQ�DQG�WKUHH�PHQ��ZLWK
WZR�PHQ�EHLQJ�VHOHFWHG�DV�DOWHUQDWHV���6HH�3DQHO�/LVWLQJ�)RUP���7ZR�RI�WKH
ZRPHQ�ZHUH�RI�$IULFDQ�$PHULFDQ�GHVFHQW���1�7��7ULDO�������������DW�������
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IXUWKHU� H[SODLQHG� WKDW� KH� ZRXOG� KDYH� H[HUFLVHG� SHUHPSWRU\� FKDOOHQJHV

DJDLQVW� RWKHU� MXURUV� EHIRUH� VWULNLQJ� WKH� $IULFDQ�$PHULFDQ� PDOH�� KRZHYHU�

$SSHOODQW
V� FRXQVHO� XVHG� KLV� RZQ� SHUHPSWRU\� FKDOOHQJHV� WR� VWULNH� WKHVH

LQGLYLGXDOV�� � ,G�� DW� ���� � +DYLQJ� UHYLHZHG� WKH� SURVHFXWRU
V� UHDVRQV� IRU� KLV

VWULNHV�� ZH� DUH� QRW� SHUVXDGHG� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ

FRQFOXGLQJ�WKDW�WKH�SURVHFXWRU�SURIIHUHG�OHJLWLPDWH�UDFH�QHXWUDO�UHDVRQV�IRU

KLV�VWULNHV���$FFRUGLQJO\��QR�UHOLHI�LV�GXH�RQ�WKLV�FODLP�

$SSHOODQW
V� UHPDLQLQJ� FKDOOHQJHV� DOO� LPSOLFDWH� WKH� LPSRVLWLRQ� RI� WKH

PDQGDWRU\�PLQLPXP�VHQWHQFH���$V�WKHVH�TXHVWLRQV�LPSOLFDWH�WKH�OHJDOLW\�RI

$SSHOODQW
V���VHQWHQFH���WKH\���DUH���DSSHDODEOH���DV��RI���ULJKW��������3D�&�6�$�

�� �����D��� � %HFDXVH� ZH� ILQG� $SSHOODQW
V� ILIWK� LVVXH� WR� EH� GLVSRVLWLYH�� RXU

DQDO\VLV�ZLOO�IRFXV�RQ�WKLV�FODLP�

$SSHOODQW� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ� WKDW

$SSHOODQW
V�SULRU�FRQYLFWLRQV�DUH�H[HPSW�IURP�WKH�WLPH�UHTXLUHPHQW�VHW�IRUWK

LQ� ��� 3D�&�6�$�� �� �����E��� � 7KH� UHFRUG� UHIOHFWV� WKDW� WKH� &RPPRQZHDOWK

LQYRNHG� WKH� PDQGDWRU\� PLQLPXP� VHQWHQFLQJ� SURYLVLRQV� VHW� IRUWK� LQ� ��

3D�&�6�$�� �� �����D������� � 1�7�� 6HQWHQFLQJ�� �������� DW� ����� 7KLV� VWDWXWH

SURYLGHV��LQ�UHOHYDQW�SDUW�

:KHUH�WKH�SHUVRQ�KDG�DW�WKH�WLPH�RI�WKH�FRPPLVVLRQ�RI�WKH
FXUUHQW�RIIHQVH�SUHYLRXVO\�EHHQ�FRQYLFWHG�RI� WZR�RU�PRUH
VXFK� FULPHV� RI� YLROHQFH� DULVLQJ� IURP� VHSDUDWH� FULPLQDO
WUDQVDFWLRQV��WKH�SHUVRQ�VKDOO�EH�VHQWHQFHG�WR�D�PLQLPXP

����������������������������������
�� � %HFDXVH� $SSHOODQW� ZDV� VHQWHQFHG� XQGHU� VXEVHFWLRQ�D������ ZH� ZLOO� QRW
GLVFXVV�WKH�SURYLVLRQV�RI�VXEVHFWLRQ��D�����
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VHQWHQFH� RI� DW� OHDVW� ��� \HDUV� RI� WRWDO� FRQILQHPHQW�
QRWZLWKVWDQGLQJ� DQ\� RWKHU� SURYLVLRQ� RI� WKLV� WLWOH� RU� RWKHU
VWDWXWH�WR�WKH�FRQWUDU\�

��� 3D�&�6�$�� �� �����D������ � $� �FULPH� RI� YLROHQFH�� PHDQV�� LQWHU� DOLD�

DJJUDYDWHG� DVVDXOW� DV� GHILQHG� LQ� ��� 3D�&�6�$�� �� �����D����� RU� ����� RU

UREEHU\��DV�GHILQHG�LQ����3D�&�6�$���������D��L����LL��RU��LLL�������3D�&�6�$���

�����J��

+RZHYHU�� DOO� SUHYLRXV� FRQYLFWLRQV� IRU� FULPHV� RI� YLROHQFH� DUH� QRW

LQFOXGHG� IRU� SXUSRVHV� RI� GHWHUPLQLQJ� ZKHWKHU� D� PDQGDWRU\� PLQLPXP

VHQWHQFH�PXVW�EH�LPSRVHG���5DWKHU��WKH�VWDWXWH�GLUHFWV��LQ�SHUWLQHQW�SDUW�

)RU� WKH� SXUSRVHV� RI� VXEVHFWLRQ� �D��� DQ� RIIHQGHU«VKDOO� EH
GHHPHG�WR�KDYH�SULRU�FRQYLFWLRQV�IRU�FULPHV�RI�YLROHQFH� LI
ERWK�RI�WKH�IROORZLQJ�FRQGLWLRQV�KROG�

���� � 7KH� RIIHQGHU�ZDV� SUHYLRXVO\� FRQYLFWHG� RI� D� FULPH� RI
YLROHQFH«>��DQG@

�����7KH�SUHYLRXV�FRQYLFWLRQ�RFFXUUHG�ZLWKLQ�VHYHQ�\HDUV�RI
WKH�GDWH�RI�WKH�FRPPLVVLRQ�RI�WKH� LQVWDQW�RIIHQVH��H[FHSW
WKDW�DQ\�WLPH�GXULQJ�ZKLFK�WKH�RIIHQGHU�ZDV� LQFDUFHUDWHG
LQ�DQ\�SHQLWHQWLDU\��SULVRQ��RU�RWKHU�SODFH�RI�GHWHQWLRQ�RU
RQ� SUREDWLRQ� RU� SDUROH� VKDOO� QRW� EH� FRQVLGHUHG� LQ
FRPSXWLQJ�WKH�UHOHYDQW�VHYHQ�\HDU�SHULRG«�

���3D�&�6�$���������E�����DQG�����

7KH�GLVSXWH� LQ� WKLV�FDVH�FHQWHUV�RQ� WKH� ODQJXDJH� VHW� IRUWK� LQ� VHFWLRQ

�����E������VXSUD���,W�LV�$SSHOODQW
V�SRVLWLRQ�WKDW�RQO\�WKRVH�SULRU�FRQYLFWLRQV

RFFXUULQJ�ZLWKLQ� VHYHQ�\HDUV� RI� WKH� GDWH� RI� WKH� FRPPLVVLRQ� RI� WKH� LQVWDQW

RIIHQVH� PD\� EH� FRQVLGHUHG� IRU� SXUSRVHV� RI� LPSRVLQJ� WKH� PDQGDWRU\

PLQLPXP�VHQWHQFH�VHW�IRUWK�LQ�VHFWLRQ������D�������$SSHOODQW
V�%ULHI�DW����
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���� � 7KH� &RPPRQZHDOWK�� RQ� WKH� RWKHU� KDQG�� DVVHUWV� WKDW� WKH� VHYHQ�\HDU

WLPH� UHTXLUHPHQW� VKRXOG� RQO\� DSSO\� WR� PDQGDWRU\� PLQLPXP� VHQWHQFHV

LPSRVHG�XQGHU�VHFWLRQ������D�������&RPPRQZHDOWK
V�%ULHI�DW�������

1HLWKHU� RI� WKH� SDUWLHV� FLWH� WR� DQ\� SHUWLQHQW� FDVHV� LQ� VXSSRUW� RI� WKHLU

UHVSHFWLYH�SRVLWLRQV�� �2XU� RZQ� UHVHDUFK�KDV� OLNHZLVH� IDLOHG� WR�XQFRYHU� DQ\

SHUWLQHQW� GHFLVLRQDO� DXWKRULW\�� �:H�PXVW� DFFRUGLQJO\� UHVRUW� WR� ZHOO�VHWWOHG

SULQFLSOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ�

7KH�REMHFW�RI�DOO�VWDWXWRU\�LQWHUSUHWDWLRQ�LV�WR�DVFHUWDLQ�DQG�HIIHFWXDWH

WKH� LQWHQWLRQ� RI� WKH� *HQHUDO� $VVHPEO\�� � �� 3D�&�6�$�� �� �����D��� � (YHU\

VWDWXWH�VKDOO�EH�FRQVWUXHG��LI�SRVVLEOH��WR�JLYH�HIIHFW�WR�DOO�LWV�SURYLVLRQV���,G�

DW� �� �����D��� � 6HH� DOVR� �� 3D�&�6�$�� �� �������� �UHTXLULQJ� WKH� FRXUWV� WR

SUHVXPH�WKDW�WKH�*HQHUDO�$VVHPEO\�LQWHQGV�WKH�HQWLUH�VWDWXWH�WR�EH�HIIHFWLYH

DQG�FHUWDLQ����:KHQ�WKH�ZRUGV�RI�WKH�VWDWXWH�DUH�QRW�H[SOLFLW��WKH�LQWHQWLRQ�RI

WKH� *HQHUDO� $VVHPEO\� PD\� EH� DVFHUWDLQHG�� E\� FRQVLGHULQJ�� LQWHU� DOLD� WKH

IDFWRUV�RXWOLQHG�LQ���3D�&�6�$������������������:H�PXVW�IXUWKHU�SUHVXPH�WKDW

WKH�*HQHUDO�$VVHPEO\�GRHV�QRW�LQWHQG�D�UHVXOW�WKDW�LV�DEVXUG��XQUHDVRQDEOH

RU�XQFRQVWLWXWLRQDO���,G��DW�����������DQG�������)LQDOO\��SHQDO�SURYLVLRQV�PXVW

EH�VWULFWO\�FRQVWUXHG���,G��DW��������E�����

0LQGIXO� RI� WKH� DERYH� UXOHV�� ZH� DUH� SHUVXDGHG� WKDW� $SSHOODQW
V

LQWHUSUHWDWLRQ� RI� WKH� VWDWXWH� LV� FRUUHFW�� � 6HFWLRQ� �����E�� H[SUHVVO\� VWDWHV

WKDW��>I@RU�WKH�SXUSRVHV�RI�VXEVHFWLRQ��D���DQ�RIIHQGHU�VKDOO�EH�SUHVXPHG�WR

EH� D� KLJK� ULVN� GDQJHURXV� RIIHQGHU� DQG� VKDOO� EH� GHHPHG� WR� KDYH� SULRU
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FRQYLFWLRQV�IRU�FULPHV�RI�YLROHQFH�LI�ERWK�RI�WKH�IROORZLQJ�FRQGLWLRQV�KROG«��

��� 3D�&�6�$�� ������E�� �HPSKDVLV� DGGHG��� � %\� YLUWXH� RI� WKH� UHIHUHQFH� WR

VXEVHFWLRQ� �D�� LQ� LWV� HQWLUHW\��ZH� ILQG� WKDW� WKH�*HQHUDO� $VVHPEO\� LQWHQGHG

WKH� UHTXLUHPHQWV� RI� �����E�� WR� DSSO\� WR� DOO� RI� VXEVHFWLRQ� �D��� UDWKHU� WKDQ

VXEVHFWLRQ��D�������5HYLHZ�RI�ERWK�WKH�FXUUHQW�DQG�SULRU�YHUVLRQV�RI�VHFWLRQ

������VXSSRUWV�RXU�FRQFOXVLRQ�

,W� LV� HYLGHQW� WKDW� WKH� SXUSRVH� RI� VHFWLRQ� ����� LV� WR� GHWHU� YLROHQW

FULPLQDO�DFWV�E\�LPSRVLQJ�KDUVKHU�SHQDOWLHV�RQ�WKRVH�ZKR�FRPPLW�UHSHDWHG

FULPHV�RI�YLROHQFH���,Q�IXUWKHUDQFH�RI�WKLV�VFKHPH��WKH�*HQHUDO�$VVHPEO\�KDV

XQGHUWDNHQ� WR� GHILQH� FHUWDLQ� WHUPV�� LQFOXGLQJ� SUHYLRXV� FRQYLFWLRQV� IRU

SXUSRVHV�RI�DSSO\LQJ�WKH�PDQGDWRU\�VHQWHQFHV���6HFWLRQ������E���LQ�ERWK�WKH

SULRU� DQG� FXUUHQW� DFWV�� KDV� DOZD\V� OLPLWHG� SUHYLRXV� FRQYLFWLRQV� WR� WKRVH

RFFXUULQJ� ZLWKLQ� VHYHQ� \HDUV� RI� WKH� FRPPLVVLRQ� RI� WKH� LQVWDQW� RIIHQVH�

&RPSDUH� ��� 3D�&�6�$�� �� �����E�� �YHUVLRQ� SULRU� WR� 'HFHPEHU� ���� �����

ZLWK����3D�&�6�$���������E���FXUUHQW�YHUVLRQ��

+DG�WKH�*HQHUDO�$VVHPEO\�LQWHQGHG�WR�UDGLFDOO\�DOWHU�WKH�SULRU�ODZ�E\

QDUURZLQJ�WKH�DSSOLFDWLRQ�RI������E���LW�SUHVXPDEO\�ZRXOG�KDYH�VR�VWDWHG�E\

HLWKHU� GLUHFW� UHIHUHQFH� WR� VXEVHFWLRQ� �D����� RU� E\� WKH� DGGLWLRQ� RI� RWKHU

OLPLWLQJ� ODQJXDJH�� � ,Q� WKH�DEVHQFH�RI� VXFK� ODQJXDJH�RU� UHIHUHQFH��ZH�PD\

QRW�UHDG�WKH�UHVWULFWLRQ�XUJHG�E\�WKH�&RPPRQZHDOWK�LQWR�WKH�VWDWXWH���6HH

&RPPRQZHDOWK�Y��5LHFN�,QYHVWPHQW�&RUS�������3D�����������������$��G

�����������������VWDWLQJ�WKDW�LW�LV�QRW�IRU�WKH�FRXUW�WR�DGG��E\�LQWHUSUHWDWLRQ
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WR�D�VWDWXWH��D�UHTXLUHPHQW�ZKLFK�WKH�OHJLVODWXUH�GLG�QRW�VHH�ILW�WR�LQFOXGH��

&RPPRQZHDOWK�Y��%HUU\PDQ������$��G���������������3D��6XSHU�������

�HQ� EDQF��� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� ������� �IROORZLQJ

5LHFN����6HH�DOVR���3D�&�6�$���������F���SURYLGLQJ�WKDW�ZRUGV�DQG�SKUDVHV

ZKLFK�PD\�EH�QHFHVVDU\�WR�WKH�SURSHU�LQWHUSUHWDWLRQ�RI�D�VWDWXWH�DQG�ZKLFK

GR�QRW�FRQIOLFW�ZLWK�LWV�REYLRXV�SXUSRVH�DQG�LQWHQW��QRU�LQ�DQ\�ZD\�DIIHFW�LWV

VFRSH�DQG�RSHUDWLRQ��PD\�EH�DGGHG�LQ�WKH�FRQVWUXFWLRQ�WKHUHRI��

0RUHRYHU�� WKH�&RPPRQZHDOWK
V�UHDGLQJ�RI�VHFWLRQ������UXQV�DIRXO�RI

DQRWKHU�PD[LP�RI�VWDWXWRU\�FRQVWUXFWLRQ���$FFRUGLQJ�WR�WKH�&RPPRQZHDOWK�

WKH�WHUPV��SUHYLRXV�FRQYLFWLRQ��ZRXOG�KDYH�WKH�PHDQLQJ�VHW�IRUWK�LQ�VHFWLRQ

�����E��ZKHUH�DQ�RIIHQGHU�IDOOV�ZLWKLQ�WKH�DPELW�RI�VHFWLRQ������D�������)RU

WKRVH�SHUVRQV�FRYHUHG�E\������D������KRZHYHU���SUHYLRXV�FRQYLFWLRQV��ZRXOG

KDYH� D� GLIIHUHQW� PHDQLQJ�� L�H��� LW� ZRXOG� LQFOXGH� DOO� SULRU� FRQYLFWLRQV� IRU

FULPHV� RI� YLROHQFH� UHJDUGOHVV� RI� WKH� WLPH� RI� WKHLU� RFFXUUHQFH�� � 6XFK� DQ

LQWHUSUHWDWLRQ� LV� LQFRQVLVWHQW�ZLWK�WKH�ZHOO�VHWWOHG�SULQFLSOH� WKDW� �D�ZRUG� RU

SKUDVH��WKH�PHDQLQJ�RI�ZKLFK� LV� FOHDU�ZKHQ�XVHG� LQ�RQH�VHFWLRQ�RI�DQ�DFW�

ZLOO� EH� FRQVWUXHG� WR�PHDQ� WKH� VDPH� WKLQJ� LQ� DQRWKHU� VHFWLRQ� RI� WKH� VDPH

DFW��� � &RPPRQZHDOWK� Y�� 0DORQH\�� ���� 3D�� ��� ���� ��� $��G� ����� ���

�������� �6HH� DOVR� &RPPRQZHDOWK� Y�� %HUU\PDQ�� ���� $��G� DW� ���� �DQ

LQWHUSUHWDWLRQ� RI� WKH� ODQJXDJH� LQ� D� VHFWLRQ� RI� D� VWDWXWH� PXVW� UHPDLQ

FRQVLVWHQW�WKURXJKRXW����:H�WKXV�GHFOLQH�WR�DSSO\�D�GLIIHUHQW�PHDQLQJ�WR�WKH
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WHUPV��SUHYLRXV�FRQYLFWLRQ��ZKHQ�WKH�OHJLVODWXUH�LWVHOI�KDV�QRW�SURYLGHG�IRU�D

GLIIHUHQW�GHILQLWLRQ�

,Q�OLJKW�RI�WKH�DERYH��ZH�DUH�FRPSHOOHG�WR�FRQFOXGH�WKDW�WKH�WULDO�FRXUW

HUUHG�LQ�UHIXVLQJ�WR�DSSO\�WKH�WLPH�UHVWULFWLRQV�VHW�IRUWK�LQ�VHFWLRQ������E��LQ

RUGHU�WR�GHWHUPLQH�ZKHWKHU�$SSHOODQW
V�SULRU�FRQYLFWLRQV�FRXOG�EH�FRQVLGHUHG

IRU� SXUSRVHV� RI� DSSO\LQJ� WKH� PDQGDWRU\� VHQWHQFH� VHW� IRUWK� LQ� VHFWLRQ

�����D�������8QIRUWXQDWHO\��WKH�FHUWLILHG�UHFRUG�VXEPLWWHG�WR�WKLV�&RXUW�GRHV

QRW�FRQWDLQ�DQ\�LQIRUPDWLRQ�UHJDUGLQJ�WKH�VHQWHQFHV�LPSRVHG�IRU�$SSHOODQW
V

SULRU�FRQYLFWLRQV���:H�DUH�WKHUHIRUH�XQDEOH�WR�DVFHUWDLQ�WKH�DPRXQW�RI�WLPH

WKDW�PXVW�EH�H[FOXGHG�IURP�WKH�VHYHQ�\HDU�FRPSXWDWLRQ�

&RQVHTXHQWO\��ZH�DUH�FRPSHOOHG�WR�YDFDWH� WKH� MXGJPHQW� RI� VHQWHQFH

DQG� UHPDQG� IRU� UHVHQWHQFLQJ� LQ� DFFRUGDQFH� ZLWK� VHFWLRQ� �����E��� � 8SRQ

UHPDQG��WKH�WULDO�FRXUW�PXVW�GHWHUPLQH�ZKHWKHU�$SSHOODQW�ZDV�FRQYLFWHG�RI�D

SULRU�FULPH�RI�YLROHQFH��DV�GHILQHG�LQ�VHFWLRQ������J���ZLWKLQ�VHYHQ�\HDUV�RI

WKH�GDWH�RI�WKH�FRPPLVVLRQ�RI�WKH�LQVWDQW�RIIHQVH��L�H���$SULO����������� ���

3D�&�6�$���������E�������,Q�FRPSXWLQJ�WKH�VHYHQ�\HDU�SHULRG��WKH�WULDO�FRXUW

VKDOO�H[FOXGH�WKHUHIURP�DQ\�WLPH�GXULQJ�ZKLFK�$SSHOODQW�ZDV�LQFDUFHUDWHG�RU

RQ�SUREDWLRQ�RU�SDUROH����,G�

-XGJPHQW� RI� VHQWHQFH� YDFDWHG�� � 5HPDQGHG� IRU� UHVHQWHQFLQJ�

-XULVGLFWLRQ�UHOLQTXLVKHG�

����������������������������������
�� � :H� QHHG� QRW� DGGUHVV� $SSHOODQW
V� UHPDLQLQJ� FKDOOHQJHV� WR� WKH
FRQVWLWXWLRQDOLW\� RI� VHFWLRQ� ����� DV� WKHVH� LVVXHV�PD\� EHFRPH�PRRW� LQ� WKH
HYHQW�$SSHOODQW
V�SULRU�FRQYLFWLRQV�IDOO�RXWVLGH�WKH�VHYHQ�\HDU�SHULRG�
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$SSHOODQW � 1R�������+DUULVEXUJ�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�RI
-XQH���������GRFNHWHG�-XQH���������LQ�WKH
&RXUW�RI�&RPPRQ�3OHDV�RI�'DXSKLQ�&RXQW\�

&ULPLQDO�1R�������&'�����

%()25(� -2<&(�DQG�+(67(5��--���DQG�&,5,//2��3�-�(�

',66(17,1*�23,1,21�%<�&,5,//2��3�-�(��

,�GLVDJUHH�ZLWK�WKH�PDMRULW\¶V�LQWHUSUHWDWLRQ�RI�WKH�PDQGDWRU\�PLQLPXP

VHQWHQFLQJ� SURYLVLRQV� RI� WKH� 6HQWHQFLQJ� &RGH�� � )RU� WKLV� UHDVRQ�� ,� PXVW

UHVSHFWIXOO\�GLVVHQW�

,Q�������(GGLQJV�ZDV� FRQYLFWHG� RI� UREEHU\� DQG� UHFHLYHG�D� VHQWHQFH�RI

������ PRQWKV� RI� LQFDUFHUDWLRQ�� � 7ZR� \HDUV� ODWHU�� (GGLQJV� ZDV� FRQYLFWHG� RI

DJJUDYDWHG�DVVDXOW�DQG�ZDV�VHQWHQFHG�WR�VHUYH�D�WHUP�RI�LPSULVRQPHQW�RI���ò

WR���\HDUV�

$FFRUGLQJ�WR����3D�&�6�$���������D��

���� $Q\� SHUVRQ� ZKR� LV� FRQYLFWHG� LQ� DQ\� FRXUW� RI� WKLV
&RPPRQZHDOWK�RI�D�FULPH�RI�YLROHQFH�VKDOO��LI�DW�WKH�WLPH�RI�WKH
FRPPLVVLRQ� RI� WKH� FXUUHQW� RIIHQVH� WKH� SHUVRQ� KDG� SUHYLRXVO\
EHHQ�FRQYLFWHG�RI�D�FULPH�RI�YLROHQFH�DQG�KDV�QRW�UHEXWWHG�WKH
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SUHVXPSWLRQ�RI�KLJK�ULVN�GDQJHURXV�RIIHQGHU�DV�SURYLGHG�LQ
VXEVHFWLRQ� �F��� EH� VHQWHQFHG� WR� D� PLQLPXP� VHQWHQFH� RI� DW
OHDVW� WHQ� \HDUV� RI� WRWDO� FRQILQHPHQW�� QRWZLWKVWDQGLQJ� DQ\
RWKHU� SURYLVLRQ� RI� WKLV� WLWOH� RU� RWKHU� VWDWXWH� WR� WKH� FRQWUDU\�
8SRQ�D�VHFRQG�FRQYLFWLRQ�IRU�D�FULPH�RI�YLROHQFH��WKH�FRXUW�VKDOO
JLYH� WKH� SHUVRQ� RUDO� DQG� ZULWWHQ� QRWLFH� RI� WKH� SHQDOWLHV� XQGHU
WKLV�VHFWLRQ�IRU�D�WKLUG�FRQYLFWLRQ�IRU�D�FULPH�RI�YLROHQFH���)DLOXUH
WR�SURYLGH�VXFK�QRWLFH�VKDOO�QRW�UHQGHU�WKH�RIIHQGHU�LQHOLJLEOH�WR
EH�VHQWHQFHG�XQGHU�SDUDJUDSK�����

����:KHUH�WKH�SHUVRQ�KDG�DW�WKH�WLPH�RI�WKH�FRPPLVVLRQ�RI�WKH
FXUUHQW� RIIHQVH�SUHYLRXVO\� EHHQ� FRQYLFWHG� RI� WZR�RU�PRUH� VXFK
FULPHV� RI� YLROHQFH� DULVLQJ� IURP� VHSDUDWH� FULPLQDO� WUDQVDFWLRQV�
WKH�SHUVRQ� VKDOO� EH� VHQWHQFHG� WR�D�PLQLPXP�VHQWHQFH� RI� DW
OHDVW� ��� \HDUV� RI� WRWDO� FRQILQHPHQW�� QRWZLWKVWDQGLQJ� DQ\
RWKHU� SURYLVLRQ� RI� WKLV� WLWOH� RU� RWKHU� VWDWXWH� WR� WKH� FRQWUDU\�
3URRI�WKDW�WKH�RIIHQGHU�UHFHLYHG�QRWLFH�RI�RU�RWKHUZLVH�NQHZ�RU
VKRXOG�KDYH�NQRZQ�RI� WKH� SHQDOWLHV�XQGHU� WKLV� SDUDJUDSK� VKDOO
QRW�EH�UHTXLUHG���8SRQ�FRQYLFWLRQ�IRU�D�WKLUG�RU�VXEVHTXHQW�FULPH
RI�YLROHQFH�WKH�FRXUW�PD\��LI�LW�GHWHUPLQHV�WKDW����\HDUV�RI�WRWDO
FRQILQHPHQW�LV�LQVXIILFLHQW�WR�SURWHFW�WKH�SXEOLF�VDIHW\��VHQWHQFH
WKH�RIIHQGHU�WR�OLIH�LPSULVRQPHQW�ZLWKRXW�SDUROH�

��� 3D�&�6�$�� �������D�� �HPSKDVLV� DGGHG��� � 3XUVXDQW� WR� ��� 3D�&�6�$�� � � � � � �

�����J��� ³WKH� WHUP� µFULPH� RI� YLROHQFH¶� PHDQV� �� �� �� DJJUDYDWHG� DVVDXOW� DV

GHILQHG�LQ����3D�&�6���������D�����RU������UHODWLQJ�WR�DJJUDYDWHG�DVVDXOW�������

RU�UREEHU\�DV�GHILQHG�LQ����3D�&�6���������D�����L����LL����LLL��´�����3D�&�6�$���

�����J��

6HFWLRQ������F�� GHVFULEHV� WKH� IRUPDO� SURFHGXUH� HPSOR\HG� E\� FRXUWV� WR

GHWHUPLQH�ZKHWKHU�DQ�RIIHQGHU�LV�FRQVLGHUHG�D�³KLJK�ULVN�GDQJHURXV�RIIHQGHU�´

7KLV�VXEVHFWLRQ�DOVR�GHWDLOV�WKH�IDFWRUV�WR�EH�FRQVLGHUHG�ZKHQ�GHWHUPLQLQJ�WKH

FODVVLILFDWLRQ�RI�DQ�RIIHQGHU�DV�³KLJK�ULVN�GDQJHURXV�´
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0RVW�UHOHYDQW�WR�WKLV�DSSHDO��KRZHYHU��DUH�WKH�IROORZLQJ�WZR�VHFWLRQV�RI

VXEVHFWLRQ��F��

���� ,I� WKH� FRXUW� GHWHUPLQHV� WKDW� WKH� RIIHQGHU� LV� D� KLJK� ULVN
GDQJHURXV�RIIHQGHU��WKH�FRXUW�VKDOO�VWDWH�RQ�WKH�VHQWHQFLQJ
RUGHU�WKDW�WKH�RIIHQGHU�KDV�EHHQ�GHWHUPLQHG�WR�EH�D�KLJK
ULVN�GDQJHURXV�RIIHQGHU�DQG�WKDW�WKH�WHQ�\HDU�PDQGDWRU\
PLQLPXP�VHQWHQFH�XQGHU�WKLV�VHFWLRQ�VKDOO�DSSO\�

���� ,I� WKH� FRXUW� GHWHUPLQHV� WKDW� WKH� RIIHQGHU� KDV� UHEXWWHG� E\
FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKH�SUHVXPSWLRQ�WKDW�KH�LV�D�KLJK
ULVN� GDQJHURXV� RIIHQGHU�� WKH� FRXUW� VKDOO� VWDWH� RQ� WKH
VHQWHQFLQJ� RUGHU� WKDW� WKH� GHIHQGDQW� KDV� QRW� EHHQ
GHWHUPLQHG�WR�EH�D�KLJK�ULVN�GDQJHURXV�RIIHQGHU�DQG�WKDW
WKH� WHQ�\HDU� PDQGDWRU\� PLQLPXP� VHQWHQFH� XQGHU� WKLV
VHFWLRQ�VKDOO�QRW�DSSO\�

����3D�&�6�$���������F�����������HPSKDVLV�DGGHG��

7KH� FRQWURYHUV\� LQ� WKLV� DSSHDO� FRQFHUQV� WKH� WULDO� FRXUW¶V� WUHDWPHQW� RI

(GGLQJV¶�SULRU�FRQYLFWLRQV�IRU�FULPHV�RI�YLROHQFH�ZKHQ�IDVKLRQLQJ�KLV�VHQWHQFH

XQGHU�VHFWLRQ��������8QGHU����3D�&�6�$���������E��

�E��3UHVXPSWLRQ�RI�KLJK�ULVN�GDQJHURXV�RIIHQGHU��±�)RU�WKH
SXUSRVHV�RI�VXEVHFWLRQ��D���DQ�RIIHQGHU�VKDOO�EH�SUHVXPHG�WR�EH
D� KLJK� ULVN� GDQJHURXV� RIIHQGHU� DQG� VKDOO� EH� GHHPHG� WR� KDYH
SULRU� FRQYLFWLRQV� IRU� FULPHV� RI� YLROHQFH� LI� ERWK� RI� WKH� IROORZLQJ
FRQGLWLRQV�KROG�

����7KH�RIIHQGHU�ZDV�SUHYLRXVO\�FRQYLFWHG�RI�D�FULPH�RI�YLROHQFH�
7KLV�SUHYLRXV�FRQYLFWLRQ�QHHG�QRW�EH�IRU�WKH�VDPH�FULPH�DV�WKH
LQVWDQW�RIIHQVH�RI�WKLV�VHFWLRQ�WR�EH�DSSOLFDEOH�

����7KH�SUHYLRXV�FRQYLFWLRQ�RFFXUUHG�ZLWKLQ�VHYHQ�\HDUV�RI
WKH�GDWH�RI� WKH�FRPPLVVLRQ�RI� WKH� LQVWDQW�RIIHQVH��H[FHSW
WKDW�DQ\�WLPH�GXULQJ�ZKLFK�WKH�RIIHQGHU�ZDV�LQFDUFHUDWHG�LQ�DQ\
SHQLWHQWLDU\��SULVRQ�RU�RWKHU�SODFH�RI�GHWHQWLRQ�RU�RQ�SUREDWLRQ
RU� SDUROH� VKDOO� QRW� EH� FRQVLGHUHG� LQ� FRPSXWLQJ� WKH� UHOHYDQW
VHYHQ�\HDU� SHULRG�� �&RQYLFWLRQV� IRU� RWKHU� RIIHQVHV� DULVLQJ� IURP
WKH�VDPH�FULPLQDO�WUDQVDFWLRQ�DV�WKH�LQVWDQW�RIIHQVH�VKDOO�QRW�EH
FRQVLGHUHG�SUHYLRXV�FRQYLFWLRQV� IRU� WKH�SXUSRVH�RI� WKLV� VHFWLRQ�
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)RU�SXUSRVHV�RI�WKLV�VHFWLRQ�SUHYLRXV�FRQYLFWLRQ�VKDOO�LQFOXGH�DQ\
FRQYLFWLRQ�� ZKHWKHU� RU� QRW� MXGJPHQW� RI� VHQWHQFH� KDV� EHHQ
LPSRVHG�RU�OLWLJDWLRQ�LV�SHQGLQJ�FRQFHUQLQJ�WKH�FRQYLFWLRQ�

���3D�&�6�$�� �������E�� �HPSKDVLV� DGGHG��� � 7KH� ³��\HDU� WLPH� UHVWULFWLRQ´� IRU

SUHYLRXV� FRQYLFWLRQV� VHW� IRUWK� LQ� VXEVHFWLRQ� �E����� LV� UHOHYDQW� RQO\� ZKHQ

GHWHUPLQLQJ� WKH� SUHVXPSWLRQ� RI� DQ� RIIHQGHU� DV� D� ³KLJK� ULVN� GDQJHURXV

RIIHQGHU´� XQGHU� WKH� PDQGDWRU\� PLQLPXP� VHQWHQFLQJ� SURYLVLRQV�� � 7KH

UHVWULFWLRQ�LV�QRW�IRXQG�LQ�DQ\�RWKHU�SURYLVLRQ�RI�VHFWLRQ������

3UHVHQWO\�� WKH� &RPPRQZHDOWK� DUJXHV� WKDW� WKH� WLPH� UHVWULFWLRQ� RI

VXEVHFWLRQ� �E����� VKRXOG� RQO\� DSSO\� WR� VHQWHQFLQJ� SHUVRQV� XQGHU� VXEVHFWLRQ

�D������QRW�WR�VHQWHQFLQJ�SURFHGXUHV�XQGHU��������D�������,�DJUHH�

&RQWUDU\� WR� WKH�PDMRULW\¶V� LQWHUSUHWDWLRQ� RI� VXEVHFWLRQ� �E������ ,� GR�QRW

ILQG�WKDW�WKH�OHJLVODWXUH�LQWHQGHG�WKH�³��\HDU�UHVWULFWLRQ´�WR�DSSO\�WR�DOO�SHUVRQV

VHQWHQFHG� XQGHU� VXEVHFWLRQ� �D��� � 6XEVHFWLRQ� �E�� GHILQHV� XQGHU� ZKDW

FLUFXPVWDQFHV�D�SHUVRQ�ZLOO�EH�SUHVXPHG�WR�EH�D�KLJK�ULVN�GDQJHURXV�RIIHQGHU�

7KHUH� LV� QR� VXFK� ³SUHVXPSWLRQ´� RU� ³KLJK� ULVN� GDQJHURXV� RIIHQGHU´� ODQJXDJH

DQ\ZKHUH� LQ� VXEVHFWLRQ� �D������ � ,Q� IDFW�� WKH� RQO\� RWKHU� SRUWLRQ� RI� WKH

PDQGDWRU\� PLQLPXP� VHQWHQFLQJ� SURYLVLRQV� WKDW� UHIHUV� WR� WKLV� SUHVXPSWLRQ�

RWKHU�WKDQ�VXEVHFWLRQV��D�����DQG��E���LV�IRXQG�LQ�VXEVHFWLRQV��F�����DQG�����

7KHVH�WZR�VXEVHFWLRQV�VWDWH�WKDW�RQFH�D�FRXUW�GHWHUPLQHV�ZKHWKHU�D�SHUVRQ�LV

D�KLJK� ULVN�GDQJHURXV�RIIHQGHU��DQG�ZKHWKHU� WKH�GHIHQGDQW�KDV� UHEXWWHG� WKH

SUHVXPSWLRQ�� WKH� FRXUW� VKDOO� VWDWH� RQ� WKH� VHQWHQFLQJ� RUGHU�ZKHWKHU� WKH� WHQ�
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\HDU�PDQGDWRU\�PLQLPXP�VHQWHQFH� VKDOO�DSSO\�� � ,QWHUHVWLQJO\�� WKLV� ³WHQ�\HDU

PDQGDWRU\�PLQLPXP�VHQWHQFH´�LV�GHOLQHDWHG�LQ�VXEVHFWLRQ��D�����

,�ILQG�WKH�ODQJXDJH�RI�VXEVHFWLRQV��F�����DQG�����OHDGV�WR�WKH�FRQFOXVLRQ

WKDW� RQO\� SHUVRQV� VHQWHQFHG� XQGHU� VXEVHFWLRQ� �D����� DUH� HQWLWOHG� WR� KDYH

SUHYLRXV� FRQYLFWLRQV� WKDW� RFFXUUHG� VHYHQ� RU�PRUH� \HDUV� SULRU� WR� WKH� SUHVHQW

RIIHQVH� H[FOXGHG� IRU� VHQWHQFLQJ� SXUSRVHV� XQGHU� WKH� PDQGDWRU\� PLQLPXP

VHQWHQFLQJ�SURYLVLRQV��,Q�NHHSLQJ�ZLWK�WKLV� OLQH�RI� UHDVRQLQJ�� LW� VHHPV�ORJLFDO

WKDW�WKH�OHJLVODWXUH�ZRXOG�KDYH�FUHDWHG�WKH�WHUP�³KLJK�ULVN�RIIHQGHU´�DQG�JLYHQ

WKLV�W\SH�RI�RIIHQGHU�WKH�RSSRUWXQLW\�WR�UHEXW�VXFK�D�SUHVXPSWLRQ�LQ�RUGHU�WR

UHFHLYH� D� PRUH� OHQLHQW� VHQWHQFH� �ILYH� \HDUV¶� LPSULVRQPHQW�� IRU� SHUVRQV

SUHYLRXVO\� FRQYLFWHG� RI� IHZHU� FULPHV� RI� YLROHQFH� XQGHU� �D������ � ,Q� WKLV� VDPH

YHLQ��WKHVH�³OHVVHU´�RIIHQGHUV�XQGHU��D�����ZRXOG�DOVR�EH�JLYHQ�WKH�EHQHILW�RI

KDYLQJ�SUHYLRXV�FULPHV�FRPPLWWHG�PRUH�WKDQ�VHYHQ�\HDUV�SULRU�WR�WKH�SUHVHQW

RIIHQVH�GLVFRXQWHG�IRU�VHQWHQFLQJ�SXUSRVHV�

6XFK� D� FRQFOXVLRQ� LV� DOVR� UHDVRQDEOH� LQ� OLJKW� RI� WKH� IDFW� WKDW� SHUVRQV

IDOOLQJ�ZLWKLQ� WKH� VHQWHQFLQJ� UHDOP� RI� VXEVHFWLRQ� �D����� DUH� FRQVLGHUHG�PRUH

HJUHJLRXV�FULPLQDO�RIIHQGHUV���7KHVH�SHUVRQV�KDYH�SUHYLRXVO\�FRPPLWWHG�WZR�RU

PRUH� FULPHV�RI� YLROHQFH��ZKHUHDV� WKRVH�SHUVRQV� VHQWHQFHG�XQGHU� VXEVHFWLRQ

�D�����KDYH�FRPPLWWHG�RQO\� RQH�SUHYLRXV� FULPH�RI� YLROHQFH�� � $FFRUGLQJO\�� DQ

LQGLYLGXDO�ZKR�KDV�SURYHQ�WR�EH�D�PRUH�VHYHUH� UHSHDW� RIIHQGHU�XQGHU� �D����

VKRXOG�QRW� EH� HQWLWOHG� WR� VXFK�D�SRWHQWLDO� ³EUHDN´� LQ� VHQWHQFLQJ� LI� KLV� RU� KHU
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SUHYLRXV�FRQYLFWLRQV�RFFXUUHG�VHYHQ�RU�PRUH�\HDUV�IURP�WKH�GDWH�RI�WKH�FXUUHQW

RIIHQVH�

$JDLQ��,�EHOLHYH�WKDW�WKH�IDFW�WKDW�WKH�³��\HDU�UHVWULFWLRQ´�RQO\�DSSHDUV�LQ

WKH�FRQWH[W�RI�KLJK�ULVN�GDQJHURXV�RIIHQGHUV�RXWOLQHG�LQ��D�����ZDV�D�FRQVFLRXV

FKRLFH� WR� SXQLVK�PRUH� VHYHUHO\� WKRVH� VHQWHQFHG� XQGHU� �D�����ZKR� DUH�� DW� D

PLQLPXP��VXEMHFW�WR����\HDUV�RI�WRWDO�LPSULVRQPHQW���7R�FRQVWUXH�WKH�&RGH�LQ

WKLV� IDVKLRQ�GRHV�QRW� GLVUXSW� WKH�SXUSRVH�RI� VHFWLRQ������DV� DQQXQFLDWHG�E\

WKH�PDMRULW\���,Q�IDFW��LW�HQIRUFHV�WKH�VHWWOHG�OHJLVODWLYH�LQWHQW�WR�³GHWHU�YLROHQW

FULPLQDO� DFWV� E\� LPSRVLQJ� KDUVKHU� SHQDOWLHV� RQ� WKRVH� ZKR� FRPPLW� UHSHDWHG

FULPHV�RI�YLROHQFH�´��0DMRULW\�RSLQLRQ�DW���

$GGLWLRQDOO\�� ,� GLVDJUHH�ZLWK� WKH�PDMRULW\¶V� UHDVRQLQJ� WKDW� DGRSWLQJ� WKH

&RPPRQZHDOWK¶V�LQWHUSUHWDWLRQ�RI�WKH�VWDWXH�ZRXOG�JLYH�D�GLIIHUHQW�PHDQLQJ�WR

WKH�SKUDVH�³SUHYLRXV�FRQYLFWLRQV´�IRXQG�LQ�VXEVHFWLRQV��D�����DQG��E����2PLWWHG

LQ�WKH�PDMRULW\�RSLQLRQ�LV�WKH�FRPSOHWH�ODQJXDJH�RI�VXEVHFWLRQ��E����8QGHU�WKLV

VXEVHFWLRQ�DQ�RIIHQGHU�³VKDOO�EH�SUHVXPHG�WR�EH�D�KLJK�ULVN�GDQJHURXV�RIIHQGHU

DQG�VKDOO�EH�GHHPHG�WR�KDYH�SULRU�FRQYLFWLRQV�IRU�FULPHV�RI�YLROHQFH�LI�ERWK�RI

WKH�IROORZLQJ�FRQGLWLRQV�KROG�´�����3D�&�6�$���������E���HPSKDVLV�DGGHG����$V

WKLV�ODQJXDJH�LQGLFDWHV��D�SHUVRQ�ZKR�LV�SUHVXPHG�WR�EH�D�KLJK�ULVN�GDQJHURXV

RIIHQGHU� LV� QRW� WKH� VDPH� DV� D� SHUVRQ� GHHPHG� WR� KDYH� SULRU� FRQYLFWLRQV� IRU

FULPHV� RI� YLROHQFH�� � 7KHUHIRUH�� D� SHUVRQ� ZKR� LV� VHQWHQFHG� XQGHU� HLWKHU

VXEVHFWLRQ��D�����RU��D�����PD\�EH�FRQVLGHUHG�WR�KDYH�³SUHYLRXV�FRQYLFWLRQV�RI

FULPHV�RI�YLROHQFH´�XQGHU�WKH�VDPH�PHDQLQJ�RI�WKH�WHUP��GHVSLWH�WKH�IDFW�WKDW
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WKH\�PD\�QRW�EH�SUHVXPHG�WR�EH�D�KLJK�ULVN�GDQJHURXV�RIIHQGHU���,�GR�QRW�ILQG

WKDW�VXFK�DQ�LQWHUSUHWDWLRQ�³UXQ>V@�DIRXO´�RI�PD[LPV�RI�VWDWXWRU\�FRQVWUXFWLRQ�

)RU�WKH�IRUHJRLQJ�UHDVRQV��,�ZRXOG�DIILUP�WKH�WULDO�FRXUW�� �(GGLQJV¶�SULRU

FRQYLFWLRQV� IRU� FULPHV� RI� YLROHQFH� DUH� QRW� VXEMHFW� WR� WKH� ³��\HDU� WLPH

UHVWULFWLRQ´�RXWOLQHG�LQ�VXEVHFWLRQ��E�����

)XUWKHUPRUH�� ,� XUJH� WKH� OHJLVODWXUH� WR� UHYLHZ� VHFWLRQ� ������ ZKLFK�� DW

EHVW��VHUYHV�DV�D�FRQIXVLRQ�WR�ERWK�WKH�EHQFK�DQG�EDU�IRU�VHQWHQFLQJ�SXUSRVHV�

,Q�FRQGXFWLQJ�LWV�UHYLHZ��,�ZRXOG�ILQG�LW�LPSHUDWLYH�WKDW�WKH�OHJLVODWXUH�FODULI\

WKH�DSSOLFDWLRQ�RI�VXEVHFWLRQ��E�����LQ�OLJKW�RI�WKH�UHPDLQGHU�RI�WKH�PDQGDWRU\

PLQLPXP�VHQWHQFLQJ�SURYLVLRQV�±�HVSHFLDOO\�VHFWLRQ������D��


