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%UXFH� *LOEHUW�� LQ� KLV� FDSDFLW\� DV� H[HFXWRU� RI� WKH� HVWDWH� RI

(DUO�0RVWHOOHU��DSSHDOV�WKH�-XQH����������RUGHU�JUDQWLQJ�LQ�SDUW�DQG�GHQ\LQJ

LQ� SDUW� KLV� H[FHSWLRQV� WR� WKH� ILUVW� DQG� ILQDO� DFFRXQW� RI� 0HULGLDQ� 7UXVW

&RPSDQ\��$SSHOOHH���:H�UHYHUVH�DQG�UHPDQG�

7KH� PDWHULDO� IDFWV� DUH� QRW� LQ� GLVSXWH�� � $SSHOODQW� LV� WKH� QHSKHZ� RI

(DUO�0RVWHOOHU�� �0U��0RVWHOOHU�H[HFXWHG� WZR�GRFXPHQWV� WKDW� DUH� UHOHYDQW� WR

RXU�DGMXGLFDWLRQ�KHUHLQ���2Q�$XJXVW�����������KH�H[HFXWHG�D�OLYLQJ�WUXVW��LQ

ZKLFK�KH�SODFHG�KLV�DVVHWV���&RPPRQZHDOWK�%DQN�DQG�7UXVW�&RPSDQ\��1�$�

�³&RPPRQZHDOWK´�� ZDV� QDPHG� WUXVWHH� RI� WKH� OLYLQJ� WUXVW�� RYHU� ZKLFK

0U��0RVWHOOHU�UHWDLQHG�IXOO�SRZHU�WR�UHYRNH�

2Q�6HSWHPEHU�����������0U��0RVWHOOHU�H[HFXWHG�D�SRZHU�RI�DWWRUQH\�LQ

IDYRU�RI�&RPPRQZHDOWK�DQG�$SSHOODQW�� �$PRQJ� WKH�SRZHUV�KH�JDYH� WR�KLV

DWWRUQH\V�LQ�IDFW�LQFOXGHG�WKH�ULJKW�WR�³FUHDWH�D�WUXVW�DQG�RU�PDNH�DGGLWLRQV
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WR� DQ�H[LVWLQJ� WUXVW� IRU�P\�EHQHILW´� DQG� WR� ³HQJDJH� LQ� DQG� WUDQVDFW� LQ�P\

QDPH� DOO� EXVLQHVV� WKDW� WKH\� RU� HLWKHU� RI� WKHP� PD\� WKLQN� SURSHU�´

5HSURGXFHG�5HFRUG���5�5����DW����D�����D���)LQDOO\��KH�JDYH�KLV�DWWRUQH\V�

LQ�IDFW� WKHVH� SRZHUV� ZLWK� ³>D@OO� ZLWK� WKH� VDPH� SRZHU� WR� DOO� LQWHQWV� DQG

SXUSRVHV�ZLWK�WKH�VDPH�YDOLGLW\�DV�,�FRXOG�GR�LI�SHUVRQDOO\�SUHVHQW�´��5�5��DW

���D�

2Q�6HSWHPEHU����������0U��0RVWHOOHU�ZDV�GHFODUHG� LQFDSDFLWDWHG�DQG

$SSHOODQW� ZDV� QDPHG� RQH� RI� WKH� FR�JXDUGLDQV� RI� KLV� SHUVRQ�� � 'XH� WR� WKH

H[LVWHQFH�RI�WKH�SRZHU�RI�DWWRUQH\��QR�JXDUGLDQ�RI�WKH�HVWDWH�ZDV�QDPHG���,Q

WKH� PHDQWLPH�� RQ� $XJXVW� ���� ������ &RPPRQZHDOWK� PHUJHG� LQWR

0HULGLDQ�%DQN� DQG� FHDVHG� WR� H[LVW�� � 2Q� 2FWREHU� ���� ������ 0HULGLDQ� SDLG

FRXQVHO�IHHV�WR�LWV�FRXQVHO� IRU�KLV�DWWHQGDQFH�DW� WKH�SURFHHGLQJV� UHJDUGLQJ

0U�� 0RVWHOOHU¶V� LQFDSDFLW\�� � $SSHOODQW� REMHFWHG� DQG� UHYRNHG� WKH� WUXVW�

0HULGLDQ�UHIXVHG�WR�KRQRU�WKH�UHYRFDWLRQ�DQG�FRQWLQXHG�WR�KROG�DQG�PDQDJH

WKH�PRQH\��SD\LQJ�IHHV�WR�LWVHOI�DQG�WR�LWV�FRXQVHO�

2Q�1RYHPEHU����������$SSHOODQW�ZDV�QRWLILHG�WKDW�&RPPRQZHDOWK�QR

ORQJHU� H[LVWHG� DQG� WKDW� LW� ZDV� WUDQVIHUULQJ� LWV� WUXVW� SRZHUV� WR� 0HULGLDQ�

$SSHOODQW� WKHQ� REMHFWHG� ERWK� LQ� SHUVRQ� DQG� LQ�ZULWLQJ� WR� WKH� WUDQVIHU�� � ,Q

DGGLWLRQ��RQ�1RYHPEHU�����������KH�VHQW�DQRWKHU�OHWWHU�VWDWLQJ�WKDW�KH�ZDV

UHYRNLQJ�WKH�WUXVW�DQG�WKDW�KH�REMHFWHG�WR�WKH�SD\PHQW�RI�FRXQVHO�IHHV�IRU

WKH� LQFRPSHWHQF\� KHDULQJV�� � $JDLQ�� 0HULGLDQ� LJQRUHG� WKH� REMHFWLRQ� WR� WKH

WUDQVIHU�RI�WKH�WUXVW�DVVHWV�WR�LW�DV�ZHOO�DV�WKH�UHYRFDWLRQ�RI�WKH�WUXVW�
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2Q� $SULO� ��� ������ 0U�� 0RVWHOOHU� GLHG�� � $SSHOODQW� TXDOLILHG� DV� KLV

H[HFXWRU� DQG� GHPDQGHG� UHWXUQ� RI� WKH� WUXVW� DVVHWV�� � 7KLV� GHPDQG� ZDV

LJQRUHG�� � $SSHOOHH� WKHQ� SUHSDUHG� D� ILUVW� DQG� ILQDO� DFFRXQW� FRQFHUQLQJ� LWV

DGPLQLVWUDWLRQ�RI�WKH�DVVHWV�RI�WKH�OLYLQJ�WUXVW�

$SSHOODQW�ILOHG�REMHFWLRQV�WR�WKH�ILUVW�DQG�ILQDO�DFFRXQW�ZLWK�UHVSHFW�WR

WKH�SD\PHQW�RI�WUXVWHH�IHHV�DQG�DWWRUQH\¶V�IHHV���+H�DOOHJHG��LQWHU�DOLD��WKDW

WKH�WUXVW�KDG�EHHQ�UHYRNHG���$IWHU�D�KHDULQJ��WKH�RUSKDQV¶�FRXUW�GHQLHG�WKH

REMHFWLRQV�DQG�FRQILUPHG�WKH�DFFRXQW���7KLV�DSSHDO�IROORZHG�

2Q�DSSHDO��$SSHOODQW�PDLQWDLQV�WKDW�WKH�WUDQVIHU�RI�WKH�WUXVW�DVVHWV�WR

0HULGLDQ�ZDV� LQHIIHFWLYH� LQ� WKDW�&RPPRQZHDOWK�GLG�QRW� KDYH� WKH�SRZHU� WR

WUDQVIHU� WKH� WUXVW� DVVHWV�� � +H� DOVR� FRQWHQGV� WKDW� KH� UHYRNHG� WKH� WUXVW� LQ

1RYHPEHU� ������ DQG� KDG� WKH� SRZHU� WR� GR� VR� E\� YLUWXH� RI� KLV� SRZHU� RI

DWWRUQH\���:H�DJUHH�ZLWK�WKH�ODWWHU�FRQWHQWLRQ�DQG�WKHUHIRUH��GR�QRW�DGGUHVV

WKH�IRUPHU�

$SSHOOHH� DUJXHV� WKDW� VLQFH� WKH� SRZHU� RI� DWWRUQH\� GLG� QRW� VSHFLILFDOO\

GHOLQHDWH�WKDW�$SSHOODQW�KDG�WKH�SRZHU�WR�UHYRNH�WUXVWV��KH�GLG�QRW�KDYH�WKH

SRZHU�WR�GR�VR���7KH�RUSKDQV¶�FRXUW�DJUHHG�ZLWK�WKLV�FRQWHQWLRQ���+RZHYHU�

ZH� EHOLHYH� WKDW� WKH� ODZ� QR� ORQJHU� DOORZV� IRU� VXFK� D� UHVWULFWLYH� UHDGLQJ� RI

SRZHUV�RI�DWWRUQH\�

,Q� (VWDWH� RI� 5HLIVQHLGHU�� ���� 3D�� ���� ���� $��G� ���� �������� RXU

6XSUHPH� &RXUW� LQWHUSUHWHG� D� SRZHU� RI� DWWRUQH\� DQG� WKH� DFW� DSSOLFDEOH� WR

WKRVH�GRFXPHQWV���,Q�WKDW�FDVH��WKH�DWWRUQH\V�LQ�IDFW�RI�DQ�LQFRPSHWHQW�ILOHG
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DQ� HOHFWLRQ� DJDLQVW� WKH� HVWDWH� RI� WKH� KXVEDQG� RI� WKH� LQFRPSHWHQW�� � 7KH

HVWDWH�DUJXHG�WKDW�VLQFH�WKH�SRZHU�RI�DWWRUQH\�XQGHU�ZKLFK�WKH�DWWRUQH\V�LQ�

IDFW�ZHUH�RSHUDWLQJ�GLG�QRW�FRQWDLQ�DXWKRUL]DWLRQ�WR�HOHFW�DJDLQVW�DQ�HVWDWH�

WKH�DWWRUQH\V�LQ�IDFW�GLG�QRW�KDYH�WKH�SRZHU�WR�GR�VR���2XU�6XSUHPH�&RXUW

GLVDJUHHG�

7KH� &RXUW� ILUVW� REVHUYHG� WKDW� SULRU� WR� ������ WKH� ODZ� SHUWDLQLQJ� WR

SRZHUV�RI�DWWRUQH\�ZDV�EDVHG�VROHO\�RQ�DJHQF\�SULQFLSOHV�DSSOLHG�DW�FRPPRQ

ODZ�� � 2QH� RI� WKRVH� SULQFLSOHV� SURYLGHG� WKDW� SRZHUV� RI� DWWRUQH\� ZHUH

FRQVWUXHG� VWULFWO\� DQG� WKDW� WKH� JUDQW� RI� VSHFLDO� SRZHUV� ZDV� QRW� WR� EH

HQODUJHG�DEVHQW�FOHDU�LQWHQW�WKDW�VXFK�HQODUJHPHQW�ZDV�LQWHQGHG�� �$QRWKHU

IXQGDPHQWDO�SULQFLSOH�ZDV�WKDW�WKH�UXOH�RI�VWULFW�FRQVWUXFWLRQ�ZDV�QRW�DOORZHG

WR�GHIHDW�WKH�SXUSRVH�RI�WKH�DWWRUQH\�LQ�IDFW�DJHQF\�

7KH�&RXUW�ZHQW�RQ� WR�QRWH� WKH�IROORZLQJ�� �/HJLVODWLRQ�ZDV�HQDFWHG� LQ

����� WKDW� DOORZHG� IRU� WKH� FUHDWLRQ� RI� D� GXUDEOH� SRZHU� RI� DWWRUQH\� DQG

SURYLGHG� WKDW� VXFK� SRZHUV�ZHUH� QRW� UHYRNHG� XSRQ� GLVDELOLW\� RU� GHDWK�� � ,Q

������ WKH� ����� DFW� ZDV� UHSODFHG� ZLWK� D� QHZ� &KDSWHU� ��� WR� WKH� 3UREDWH�

(VWDWHV�DQG�)LGXFLDULHV�&RGH��UHODWLQJ�WR�3RZHUV�RI�$WWRUQH\�� ����3D�&�6�$�

���������������6HFWLRQ������VWDWHV� WKDW�WKH�SRZHUV� UHIHUUHG� WR� LQ�VHFWLRQ

����� �D��� LQ� DGGLWLRQ� WR� DOO� RWKHU� SRZHUV� WKDW� PD\� EH� GHOHJDWHG� WR� DQ

DWWRUQH\�LQ�IDFW�� PD\� QRZ� EH� JUDQWHG� ODZIXOO\� WR� WKH� DWWRUQH\�LQ�IDFW� DQG

WKDW�XQOHVV�WKH�SRZHU�RI�DWWRUQH\�SURYLGHV�RWKHUZLVH��LW�VKDOO�EH�FRQVWUXHG�LQ

DFFRUGDQFH� ZLWK� &KDSWHU� ���� � )XUWKHU�� VHFWLRQ� ����� �D�� SURYLGHV� WKDW� D
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SULQFLSDO�PD\�E\�HLWKHU�WKH�LQFOXVLRQ�RI�WKH�ODQJXDJH�RXWOLQHG�LQ�VHFWLRQ�����

�D�� ����RU� WKH� LQFOXVLRQ�RI� ³RWKHU� ODQJXDJH�VKRZLQJ�D�VLPLODU� LQWHQW�RQ� WKH

SDUW� RI� WKH� SULQFLSDO�´� HPSRZHU� KLV� DWWRUQH\�LQ�IDFW� WR� GR� WKH� SRZHUV

HQXPHUDWHG�LQ�VHFWLRQ�������D������

7KH� SRZHU� RI� DWWRUQH\� XQGHU� FRQVLGHUDWLRQ� LQ� 5HLIVQHLGHU� GLG� QRW

LQFOXGH�VSHFLILF�ODQJXDJH�VWDWLQJ�WKDW�WKH�DWWRUQH\V�LQ�IDFW�KDG�WKH�SRZHU�WR

FODLP� DQ� HOHFWLYH� VKDUH� RI� WKH� HVWDWH� RI� WKH� SULQFLSDO¶V� GHFHDVHG� VSRXVH�

,QFOXGHG�DPRQJ�WKH�SRZHUV�HQXPHUDWHG�LQ�VHFWLRQ�������D������LV�WKH�SRZHU

WR�FODLP�VXFK�D�VKDUH���7KH�&RXUW�KDG�WR�GHFLGH�ZKHWKHU�D�SULQFLSDO�³ZLVKLQJ

WR�JUDQW� RQH�RI� WKH� SRZHUV� UHIHUUHG� WR� LQ� VHFWLRQ� ����� �D��PXVW� H[SOLFLWO\

LGHQWLI\� WKH�SRZHU�XVLQJ�VSHFLILF� ODQJXDJH�HLWKHU� LGHQWLFDO� RU� VLPLODU� WR� WKH

VWDWXWRU\� ODQJXDJH�´� � ,G��� ���� 3D�� DW� BBB�� ���� $��G� DW� ����� � 7KH� &RXUW

FRQFOXGHG� WKDW� WKH� VWDWXWH� GRHV� QRW� FRQILQH� WKH�PDQQHU� LQ� ZKLFK� SRZHUV

PD\�EH�JUDQWHG���,W�VWDWHG�WKDW�WKH�SRZHUV�HQXPHUDWHG�LQ�VHFWLRQ�������D�

����FDQ�EH�JUDQWHG�E\�LQFOXVLRQ�RI�DQ\�ODQJXDJH�VKRZLQJ�D�VLPLODU�LQWHQW���,W

DOVR�KHOG�VSHFLILFDOO\�WKDW�JHQHUDO�ODQJXDJH�FDQ�VKRZ�VXFK�DQ�LQWHQW�RQ�WKH

SDUW�RI�WKH�SULQFLSDO�

7KH�&RXUW� FRQWLQXHG�E\�H[DPLQLQJ� WKH�SRZHU� RI� DWWRUQH\� DW� LVVXH� LQ

WKDW�FDVH���,W�FRQFOXGHG�WKDW�ODQJXDJH�JLYLQJ�WKH�DWWRUQH\V�LQ�IDFW�WKH�SRZHU

WR�FRPPHQFH�OHJDO�SURFHHGLQJV��FRXSOHG�ZLWK�JHQHUDO�ODQJXDJH��HPSRZHUHG

WKH�DWWRUQH\V�LQ�IDFW�WR�FODLP�DQ�HOHFWLYH�VKDUH�HYHQ�WKRXJK�WKDW�SRZHU�ZDV

QRW�LQFOXGHG�E\�VSHFLILF�ODQJXDJH���,Q�WKDW�FDVH��WKH�SRZHU�KDG�WKH�IROORZLQJ
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JHQHUDO� ODQJXDJH�� ³WR� GR� DOO� RWKHU� DFWV�� GHHGV�� PDWWHUV� DQG� WKLQJV

ZKDWVRHYHU� LQ� RU� DERXW�P\� HVWDWH�� SURSHUW\� DQG� DIIDLUV� DQG� WKLQJV� KHUHLQ

HLWKHU� SDUWLFXODUO\� RU� JHQHUDOO\� GHVFULEHG�� DV� IXOO\� DQG� HIIHFWXDOO\� WR� DOO

LQWHQWV�DQG�SXUSRVHV�DV�,�FRXOG�LQ�P\�RZQ�SURSHU�SHUVRQ�´��,G�������3D��DW

BBB�� ���� $��G� DW� ����� � 6HH� DOVR� 7D\ORU� Y�� 9HUQRQ�� ���� $��G� ���

�3D�6XSHU���������HYHQ�WKRXJK�SRZHU�RI�DWWRUQH\�GLG�QRW�LQFOXGH�WKH�SRZHU

WR� PDNH� JLIWV�� VXFK� SRZHU� ZDV� IRXQG� WR� H[LVW� XQGHU� ODQJXDJH� JLYLQJ

DWWRUQH\�LQ�IDFW� SRZHU� WR� FRQYH\� ODQG� WRJHWKHU� ZLWK� JHQHUDO� ODQJXDJH

JUDQWLQJ� DWWRUQH\�LQ�IDFW� SRZHU� WR� SHUIRUP� DQ\� DFW� SULQFLSDO� PLJKW� GR� LI

SHUVRQDOO\�SUHVHQW���DFFRUG�(VWDWH�RI�$XJXVWLQH������$��G������3D�6XSHU

������

,Q�WKH�SUHVHQW�FDVH��LW�LV�WUXH�WKDW�WKH�SRZHU�WR�ZLWKGUDZ�WKH�LQFRPH

DQG�FRUSXV�RI�D�WUXVW�ZDV�QRW�VSHFLILFDOO\�JUDQWHG�LQ�WKH�SRZHU�RI�DWWRUQH\�

ZKLFK�LV�RQH�RI�WKH�HQXPHUDWHG�SRZHUV�� �6HH����3D�&�6�$����������D�����

����� �+RZHYHU��0U��0RVWHOOHU� FOHDUO\� JUDQWHG� $SSHOODQW� WKH� SRZHU� WR�PDNH

WUXVWV� DQG� WR� PDNH� DGGLWLRQV� WR� WUXVWV�� � 5�5�� DW� ���D�� � 7KXV�� KH� FOHDUO\

LQWHQGHG� IRU� $SSHOODQW� WR� KDYH� WKH� SRZHU� WR� GHDO� ZLWK� WKH� WUXVW�

)XUWKHUPRUH�� WKH� SRZHU� RI� DWWRUQH\� VWDWHV� WKDW� WKH� DWWRUQH\V�LQ�IDFW� KDYH

WKH�SRZHU�WR�³HQJDJH�LQ�DQG�WUDQVDFW�LQ�P\�QDPH�DOO�EXVLQHVV�WKDW�WKH\�RU

HLWKHU�RI�WKHP�PD\�WKLQN�SURSHU���$OO�ZLWK�WKH�VDPH�SRZHU�WR�DOO�LQWHQWV�DQG

SXUSRVHV�ZLWK�WKH�VDPH�YDOLGLW\�DV�,�FRXOG�GR�LI�SHUVRQDOO\�SUHVHQW������´��,G�

DW����D��HPSKDVHV�DGGHG��
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0U�� 0RVWHOOHU� KDG� WKH� SRZHU� WR� UHYRNH� WKH� OLYLQJ� WUXVW�� � +H� FOHDUO\

LQWHQGHG�WR�JLYH�$SSHOODQW�WKH�SRZHU�WR�GHDO�ZLWK�WKDW�WUXVW�� �(YHQ� WKRXJK

QRW�VSHFLILFDOO\�JLYHQ�WKH�SRZHU�WR�UHYRNH��LW�LV�FOHDU�WKDW�XQGHU�FRQWUROOLQJ

FDVH�ODZ��WKH�SRZHU�RI�DWWRUQH\�PXVW�EH�FRQVWUXHG�WR�FRQIHU�WKDW�SRZHU�RQ

$SSHOODQW��JLYHQ�LWV�EURDG�JHQHUDO�JUDQW�RI�SRZHU�DQG� LWV� VSHFLILF� ODQJXDJH

DOORZLQJ�WKH�DWWRUQH\V�LQ�IDFW�WR�GHDO�ZLWK�WUXVWV�

6LQFH� $SSHOODQW� KDG� WKH� SRZHU� WR� UHYRNH� WKH� OLYLQJ� WUXVW� XQGHU� WKH

ODQJXDJH� RI� WKH� SRZHU� RI� DWWRUQH\�� $SSHOOHH� LPSURSHUO\� LJQRUHG� WKDW

UHYRFDWLRQ�DQG�LPSURSHUO\�FRQWLQXHG�WR�DGPLQLVWHU�WKH�WUXVW���$FFRUGLQJO\��LW

LV�FOHDU�WKDW�$SSHOOHH�LV�QRW�HQWLWOHG�WR�DQ\�IHHV�IRU�DGPLQLVWHULQJ� WKH� WUXVW

DIWHU�WKH�YDOLG�UHYRFDWLRQ�

:H�KDYH�UHYLHZHG�WKH�ILUVW�DQG�ILQDO�DFFRXQW���7KHUH�LV�QR�LQGLFDWLRQ�RI

ZKHQ� WKH� OHJDO� VHUYLFHV� RI� -RQDWKDQ� (�� %XWWHUILHOG�� WR� ZKLFK� $SSHOODQW

REMHFWHG��ZHUH�SHUIRUPHG���5�5��DW���D���6LPLODUO\��WKH�IHHV�DQG�FRPPLVVLRQV

RI������������FKDUJHG�E\�$SSHOOHH�DUH�QRW�EURNHQ�GRZQ�LQWR�WLPH�SHULRGV�

+HQFH��ZH�PXVW�UHPDQG�IRU�D�KHDULQJ���$SSHOOHH�LV�HQWLWOHG�WR�UHFHLYH�YDOLG

DQG�UHDVRQDEOH�IHHV�DQG�FRPPLVVLRQV�IURP�WKH�LQFHSWLRQ�RI�WKH�WUXVW�WR�WKH

GDWH�WKH�WUXVW�ZDV�UHYRNHG���)HHV�LQFXUUHG�LQ�SUHSDUDWLRQ�RI�DQ�DFFRXQWLQJ

FRYHULQJ�WKDW�WLPH�SHULRG�PD\�DOVR�EH�UHFRYHUHG���$SSHOOHH�LV�QRW�HQWLWOHG�WR

DQ\�IHHV�DQG�FRPPLVVLRQV�IRU�DQ\�DFWLRQV�WKDW�LW�RU�LWV�DWWRUQH\�SHUIRUPHG

DIWHU�WKH�WUXVW�ZDV�UHYRNHG�
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2UGHU� UHYHUVHG�� &DVH� UHPDQGHG� IRU� SURFHHGLQJV� FRQVLVWHQW� ZLWK� WKLV

DGMXGLFDWLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


