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/HVOLH�%UHLVFK�DSSHDOV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ�WKH�&RXUW�RI

&RPPRQ� 3OHDV� RI� /\FRPLQJ� &RXQW\�� �:H� YDFDWH� WKH� MXGJPHQW� RI� VHQWHQFH� DQG

UHPDQG�IRU�D�QHZ�WULDO�

2Q�'HFHPEHU������������%UHLVFK�ZDV�FRQYLFWHG�RI�WZR�FRXQWV�RI�IRUJHU\��RQH

FRXQW�RI�WKHIW��DQG�RQH�FRXQW�RI�WKHIW�E\�UHFHLYLQJ�VWROHQ�SURSHUW\��WKH�FRQYLFWLRQV

VWHPPHG� IURP� %UHLVFK¶V� XQDXWKRUL]HG� XVH� RI� VL[W\�HLJKW� FKHFNV�� � 7KH

FLUFXPVWDQFHV� XQGHUO\LQJ� WKLV� FULPLQDO� FDVH� UHYROYH� DURXQG� D� TXDVL�PDULWDO

UHODWLRQVKLS�EHWZHHQ�%UHLVFK�DQG�KHU�ORQJWLPH�FRPSDQLRQ��-HIIUH\�&DUH\��&DUH\��

7KH�FRXSOH�PHW�LQ�6HSWHPEHU�RI������DQG�EHJDQ�GDWLQJ�1RYHPEHU�RI�WKDW�VDPH

\HDU�� � ,Q�'HFHPEHU�� WKH� FRXSOH�ZHUH� HQJDJHG�DQG� FRQWLQXHG� WR� OLYH� WRJHWKHU� LQ

&DUH\¶V�0DQKDWWDQ�DSDUWPHQW�� � %UHLVFK� RIWHQ�XVHG� &DUH\� DV� KHU� ODVW� QDPH�� VKH

UHIHUUHG� WR� &DUH\¶V� SDUHQWV� DV� KHU� LQ�ODZV� DQG� WKH\� UHIHUUHG� WR� KHU� DV� WKHLU

GDXJKWHU�LQ�ODZ�



-��$��������

�����

$W� WKH� WLPH� RI� WKHLU� HQJDJHPHQW�� &DUH\�ZDV� 9LFH� 3UHVLGHQW� RI� KLV� IDWKHU¶V

IDPLO\��RZQHG�EXVLQHVV��5�-��&DUH\�&RPSDQ\��5�-�����5�-��ILQDQFHG�UHQRYDWLRQV�DQG

FRQVWUXFWLRQ�ZRUN�SHUIRUPHG�RQ�&DUH\¶V�1HZ�<RUN�DSDUWPHQW���,Q�WKH�IDOO�RI�����

%UHLVFK�VWDUWHG�ZRUNLQJ�DW�5�-��DV�DQ�DFFRXQWDQW�ERRNNHHSHU���&DUH\¶V�IDWKHU�DOVR

RZQHG�D�UHDO�HVWDWH�FRPSDQ\��&DUH\�5HDOW\��DQG�D�PDLG�VHUYLFH�EXVLQHVV��([SUHVV

0DLG����([SUHVV�0DLG�ZDV�SDUWLDOO\�ILQDQFHG�E\�5�-�DQG�UXQ�H[FOXVLYHO\�E\�&DUH\�

,Q�HDUO\�������&DUH\�DQG�KLV�IDWKHU�KDG�D�IDOOLQJ�RXW���$V�D� UHVXOW��&DUH\¶V

VDODU\� ZDV� JUDGXDOO\� UHGXFHG�� � 7KH� FRXSOH� GHFLGHG� WR� WUDQVIHU� WKH� RSHUDWLRQ� RI

([SUHVV�0DLG�IURP�&DUH\�WR�%UHLVFK��WKLV�WUDQVIHU�ZDV�FRPSOHWHG�LQ�6HSWHPEHU�RI

�������$W�WKDW�VDPH�WLPH��&DUH\�ZDV�ODLG�RII�IURP�KLV�SRVLWLRQ�DW�5�-���1R�ORQJHU

UHFHLYLQJ� DQ\� 5�-�� IXQGV� IRU� WKH� FRQWLQXLQJ� UHQRYDWLRQ� RI� KLV� 1HZ� <RUN� &LW\

DSDUWPHQW�� &DUH\� SXW� KLV� UHVLGHQFH� XS� IRU� VDOH�� � $W� WKH� VDPH� WLPH� %UHLVFK

SXUFKDVHG� D� KRXVH� �ZLWK� WKH� LQWHQWLRQ� WKDW� LW� ZRXOG� HYHQWXDOO\� EH� WKH� FRXSOH¶V

PDULWDO�UHVLGHQFH��DQG�EHJDQ�UHQRYDWLQJ�WKH�SURSHUW\�XVLQJ�WKH�VDPH�FRQWUDFWRUV

&DUH\�KDG�XVHG�IRU�KLV�DSDUWPHQW�� �5�-��KDG�DQ�DFFRXQW�ZLWK�D�QXPEHU�RI� WKHVH

FRQWUDFWRUV�DQG�WKH�FRQWUDFWRUV�RIWHQ�FKDUJHG�5�-�GLUHFWO\�IRU�DQ\�FRPSOHWHG�ZRUN�

&DUH\�WHVWLILHG�RQ�FURVV�H[DPLQDWLRQ�WKDW�KH�KDG�DSSURYHG�%UHLVFK�FKDUJLQJ�VXFK

ZRUN� WR� 5�-�� DQG� WKDW� KH� RIWHQ� SLFNHG� XS� LWHPV� IRU� WKH� KRXVH� DQG� DXWKRUL]HG

FKDUJLQJ�WKH�LWHPV�RQ�WKH�FRPSDQ\�DFFRXQW���&DUH\�DQWLFLSDWHG�WKDW�%UHLVFK�ZRXOG

UHLPEXUVH� WKH�FRPSDQ\� IRU� DQ\�H[SHQVHV� FKDUJHG� WR�5�-�� � ,Q�0D\�RI� ������5�-�

EHJDQ�UHILQDQFLQJ�DQG�UHILQLVKLQJ�WKH�1HZ�<RUN�&LW\�$SDUWPHQW�ZKLFK�&DUH\�ZDV



-��$��������

�����

XQDEOH� WR� VHOO�� &DUH\¶V� IDWKHU� KLUHG� &DUH\� WR� RYHUVHH� WKLV� SURMHFW� DQG� DOORZHG

&DUH\�WR�UHVLGH�LQ�WKH�DSDUWPHQW�

,Q�-XQH��������&DUH\�HQGHG�KLV�UHODWLRQVKLS�ZLWK�%UHLVFK�� �+H�GLG�VR�ZKHQ

KLV� SDUHQWV� LQIRUPHG� KLP� WKDW� %UHLVFK� ZDV� QR� ORQJHU� HPSOR\HG� E\� 5�-�� &DUH\

&RPSDQ\� GXH� WR� WKH� IDFW� WKDW� VKH� KDG� EHHQ� HQGRUVLQJ� FRPSDQ\� FKHFNV� ZLWK

&DUH\¶V� VLJQDWXUH� LQ� RUGHU� WR� IXQG� KHU� SHUVRQDO� H[SHQVHV�� � 6SHFLILFDOO\�� %UHLVFK

XVHG�WKH�FKHFNV��LQ�SDUW��WR�SD\�RII�FUHGLW�FDUG�EDODQFHV�DQG�WKH�EDODQFH�RI�D�ORDQ

IRU� D� -HHS�� WR� WUDQVIHU� IXQGV� WR� ([SUHVV� 0DLG�� DQG� WR� SD\� IRU� UHILQLVKLQJ� DQG

IXUQLVKLQJ�ZRUN� RQ� KHU� KRXVH�� � &DUH\� WHVWLILHG� WKDW� KH� GLG� QRW� DXWKRUL]H� DQ\� RI

WKHVH�WUDQVDFWLRQV�

$IWHU�D�MXU\�WULDO��%UHLVFK�ZDV�VHQWHQFHG�WR�D�WHUP�RI�LQFDUFHUDWLRQ�RI�VL[WHHQ

PRQWKV� WR� WZHOYH� \HDUV�� ZLWK� D� VXVSHQGHG� WHQ�\HDU� SUREDWLRQDU\� VHQWHQFH�

%UHLVFK�ZDV�DOVR�RUGHUHG�WR�PDNH�UHVWLWXWLRQ�WR�5�-��LQ�WKH�DPRXQW�RI������������

7KH� WULDO� FRXUW� GHQLHG� %UHLVFK¶V� SRVW�WULDO�PRWLRQV�� � 2Q� DSSHDO�� %UHLVFK� SUHVHQWV

WKH�IROORZLQJ�LVVXHV�IRU�RXU�FRQVLGHUDWLRQ�

����:DV�0V��%UHLVFK�GHSULYHG�RI�WKH�HIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO
E\�WKH�IDLOXUH�RI�KHU�DWWRUQH\�WR�

�D��FOHDUO\�DGYLVH�0V�%UHLVFK�RI�KHU�FRQVWLWXWLRQDO
ULJKW�WR�WHVWLI\�
�E��UHTXHVW�DQ�LQVWUXFWLRQ�UHJDUGLQJ�D�QR�DGYHUVH
LQIHUHQFH�IURP�DSSHOODQW
V�IDLOXUH�WR�WHVWLI\�
�F��SUHVHQW�FKDUDFWHU�HYLGHQFH�DQG�RWKHU�ZLWQHVVHV
RQ�KHU�EHKDOI�SUHSDUHG�WR�WHVWLI\�WR�0V��%UHLVFK¶V
UHSXWDWLRQ�IRU�SURELW\��DQG
�G��REMHFW�WR�SHUPLWWLQJ�WKH�MXURUV�WR�WDNH�QRWHV
GXULQJ�WKH�WULDO�DQG�UHIHU�WR�WKHLU�QRWHV�GXULQJ�WKH
GHOLEHUDWLRQV"
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����'LG�WKH�WULDO�FRXUW�HUU�LQ�QRW�JUDQWLQJ�WKH�DSSHOODQW¶V�PRWLRQ�IRU�D
QHZ�WULDO�LQ�WKDW�>WKH@�YHUGLFW�ZDV�DJDLQVW�WKH�ZHLJKW�RI�WKH
HYLGHQFH"

2XU�VWDQGDUG�RI�UHYLHZ�ZKHQ�HYDOXDWLQJ�D�FODLP�RI�LQHIIHFWLYH�DVVLVWDQFH�RI

FRXQVHO�LV�ZHOO�VHWWOHG���:H�SUHVXPH�WKDW�WULDO�FRXQVHO�LV�HIIHFWLYH�DQG�SODFH�RQ�WKH

GHIHQGDQW� WKH�EXUGHQ�RI�SURYLQJ�RWKHUZLVH�� �&RPPRQZHDOWK�Y��:LOOLDPV�� ���

3D����������������$��G�����������������:H�DUH�ILUVW�UHTXLUHG�WR�GHWHUPLQH�ZKHWKHU

WKH�LVVXH�XQGHUO\LQJ�WKH�FODLP�LV�RI�DUJXDEOH�PHULW���&RPPRQZHDOWK�Y��-RKQVRQ�

����3D����������������$��G���������������������,I�WKH�FODLP�LV�ZLWKRXW�PHULW��RXU

LQTXLU\�HQGV�EHFDXVH�FRXQVHO�ZLOO�QRW�EH�GHHPHG�LQHIIHFWLYH� IRU� IDLOLQJ� WR�SXUVXH

DQ�LVVXH�ZKLFK�LV�ZLWKRXW�EDVLV���,G���(YHQ�LI�WKH�XQGHUO\LQJ�FODLP�KDV�PHULW��WKH

DSSHOODQW�VWLOO�PXVW�HVWDEOLVK�WKDW�WKH�FRXUVH�RI�DFWLRQ�FKRVHQ�E\�FRXQVHO�KDG�QR

UHDVRQDEOH�EDVLV�GHVLJQHG�WR�HIIHFWXDWH�WKH�FOLHQW¶V�LQWHUHVWV�DQG��ILQDOO\��WKDW�WKH

LQHIIHFWLYHQHVV�SUHMXGLFHG�KLV�ULJKW�WR�D�IDLU�WULDO���,G���&RPPRQZHDOWK�Y��3LHUFH�

����3D�����������$��G������������

,Q�KHU�ILUVW�LVVXH�RQ�DSSHDO��%UHLVFK�FODLPV�WKDW�WULDO�FRXQVHO�ZDV�LQHIIHFWLYH

IRU�IDLOLQJ�WR�DGHTXDWHO\�DGYLVH�KHU�RI�WKH�ULJKW�WR�WHVWLI\�DQG�IDLOLQJ�WR�DOORZ�KHU�WR

WHVWLI\�RQ�KHU�RZQ�EHKDOI�DW�WULDO���,W�LV�ZHOO�VHWWOHG�WKDW�WKH�GHFLVLRQ�WR�WHVWLI\�RQ

RQH¶V�RZQ�EHKDOI�LV�XOWLPDWHO\�WR�EH�PDGH�E\�WKH�GHIHQGDQW�DIWHU�IXOO�FRQVXOWDWLRQ

ZLWK�FRXQVHO���&RPPRQZHDOWK�Y��8GHUUD��BBB�3D��BBB�������$��G������������

,Q� RUGHU� WR� VXVWDLQ� D� FODLP� WKDW� FRXQVHO� ZDV� LQHIIHFWLYH� IRU� ³IDLOLQJ� WR� FDOO� WKH

DSSHOODQW�WR�WKH�VWDQG�´�WKH�DSSHOODQW�PXVW�GHPRQVWUDWH�HLWKHU�������WKDW�FRXQVHO

LQWHUIHUHG� ZLWK� KLV� ULJKW� WR� WHVWLI\�� RU� ���� WKDW� FRXQVHO� JDYH� VSHFLILF� DGYLFH� VR
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XQUHDVRQDEOH�DV�WR�YLWLDWH�D�NQRZLQJ�DQG�LQWHOOLJHQW�GHFLVLRQ�WR�WHVWLI\�RQ�KLV�RZQ

EHKDOI�� � ,G�� �&RXQVHO� LV� QRW� LQHIIHFWLYH� ZKHUH� FRXQVHO¶V� GHFLVLRQ� WR� QRW� FDOO� WKH

GHIHQGDQW�ZDV�UHDVRQDEOH���&RPPRQZHDOWK�Y��:KLWQH\��BBB�3D��BBB������$��G

�����������

,Q�&RPPRQZHDOWK�Y��1HDO������3D��6XSHU�����������$��G�������������WKH

GHIHQGDQW�ZDV�FRQYLFWHG�RI�LQYROXQWDU\�GHYLDWH�VH[XDO�LQWHUFRXUVH�DQG�FRUUXSWLRQ

RI� PLQRUV�� � 2Q� DSSHDO�� WKH� GHIHQGDQW� FODLPHG� WKDW� FRXQVHO� ZDV� LQHIIHFWLYH� IRU

IDLOLQJ� WR� FDOO� KLP� WR� WKH� VWDQG� WR� WHVWLI\� DW� WULDO�� � 6SHFLILFDOO\�� WKH� GHIHQGDQW

WHVWLILHG� WKDW� GXULQJ� WULDO� SUHSDUDWLRQ�� WULDO� FRXQVHO� QHYHU� GLVFXVVHG�ZLWK�KLP� KLV

ULJKW�WR�WHVWLI\���,G��DW����������$��G�DW�������7ULDO�FRXQVHO�DGPLWWHG�WKDW�LW�ZDV

SRVVLEOH�WKDW�KH�QHYHU�FRQVXOWHG�ZLWK�WKH�GHIHQGDQW�ZLWK�UHJDUG�WR�LQIRUPLQJ�KLP

RI�KLV�ULJKW�WR�WHVWLI\���,G��DW����������$��G�DW�������)XUWKHUPRUH��WKH�GHIHQGDQW

VWDWHG� WKDW� KH� KDG� QR� FULPLQDO� KLVWRU\� DQG� WKDW� KDG� KH� EHHQ� LQIRUPHG� RI� KLV

FRQVWLWXWLRQDO�ULJKW��KH�ZRXOG�KDYH�FKRVHQ�WR�WHVWLI\�DW�WULDO���,G��DW����������$��G

DW��������

2XU� FRXUW� GHWHUPLQHG� WKDW� WULDO� FRXQVHO¶V� IDLOXUH� WR� LQIRUP�KLV� FOLHQW� RI� WKH

ULJKW�WR�WHVWLI\�FRQVWLWXWHG�LQWHUIHUHQFH�ZLWK�VXFK�ULJKW�DQG��WKXV��WKH�GHIHQGDQW¶V

LQHIIHFWLYHQHVV�FODLP�KDG�DUJXDEOH�PHULW���,G���1H[W��WKH�VXSHULRU�FRXUW�IRXQG�WKDW

FRXQVHO� RIIHUHG� QR� UHDVRQ� WR� MXVWLI\� ZK\� KH� GLG� QRW� SXW� WKH� GHIHQGDQW� RQ� WKH

VWDQG�� � ³0RUHRYHU�� LQ� OLJKW� RI� >WKH� GHIHQGDQW¶V@� WHVWLPRQ\� WKDW� KH� KDV� QR� SDVW

FULPLQDO� UHFRUG� WKDW� ZRXOG� EH� EURXJKW� RXW� GXULQJ� FURVV�H[DPLQDWLRQ�´� RXU� FRXUW

IRXQG�WKDW�FRXQVHO�KDG�QR�UHDVRQDEOH�EDVLV�GHVLJQHG�WR�VHUYH�KLV�FOLHQW¶V�LQWHUHVWV�



-��$��������

�����

,G��DW����������$��G�DW�������)LQDOO\��WKH�VXSHULRU�FRXUW�FRQFOXGHG�WKDW�FRXQVHO¶V

FRQGXFW� SUHMXGLFHG� WKH� GHIHQGDQW� EHFDXVH� WKH� RXWFRPH� RI� WKH� FDVH� ³WXUQHG

SULPDULO\� RQ� WKH� FUHGLELOLW\� RI� WKH� YLFWLP�´� � 7KHUHIRUH�� WKH� WHVWLPRQ\� WKDW� WKH

GHIHQGDQW�ZRXOG�KDYH�JLYHQ�ZRXOG�KDYH�UHEXWWHG�WKH�FRPSODLQDQW¶V�LQFULPLQDWLQJ

WHVWLPRQ\�DQG��DV��VXFK��ZDV�FRQVLGHUHG�HVVHQWLDO�GHIHQVH�WHVWLPRQ\���,G��DW�����

��������$��G�DW�����

8QOLNH�WKH�GHIHQGDQW�LQ�1HDO��ZH�DUH�FRQYLQFHG�WKDW�%UHLVFK�ZDV�LQIRUPHG�RI

KHU�ULJKW�WR�WHVWLI\���%UHLVFK�DQG�FRXQVHO�LQGLFDWHG�DW�WKH�SRVW�WULDO�PRWLRQ�KHDULQJ

WKDW�RQ�VHYHUDO�RFFDVLRQV� WKH\�GLVFXVVHG�%UHLVFK�WHVWLI\LQJ�RQ�KHU�RZQ�EHKDOI� DW

WULDO�� WKH�PDQQHU� LQ�ZKLFK� VKH� VKRXOG� DQVZHU� DQ\� TXHVWLRQV� SRVHG� E\� RSSRVLQJ

FRXQVHO��DQG� WKH�EHQHILWV�DQG�GLVDGYDQWDJHV� RI� KHU� WHVWLI\LQJ�� � $OWKRXJK�%UHLVFK

PD\� QRW� KDYH� XWWHUHG� WKH�PDJLF� ZRUGV�� ³,� XQGHUVWDQG� WKDW� ,� KDYH� WKH� ULJKW� WR

WHVWLI\�RQ�P\�RZQ�EHKDOI�DQG�,�FKRRVH�QRW�WR�H[HUFLVH�VXFK�ULJKW�´�%UHLVFK�KDV�QRW

GHPRQVWUDWHG� WKDW� FRXQVHO� IDLOHG� WR� DGYLVH� KHU� RI� KHU� ULJKW� WR� WDNH� WKH� VWDQG�

1HDO��VXSUD�� �'HVSLWH� WKH� IDFW� WKDW� VKH�ZDV� DGYLVHG� RI� KHU� ULJKW� WR� WHVWLI\��ZH

PXVW�VWLOO�GHWHUPLQH�ZKHWKHU�WULDO�FRXQVHO�RIIHUHG�%UHLVFK�XQUHDVRQDEOH�DGYLFH�WKDW

LPSDLUHG� KHU� DELOLW\� WR� NQRZLQJO\� DQG� LQWHOOLJHQWO\� GHFLGH� WR� WHVWLI\� RQ� KHU� RZQ

EHKDOI�RU�ZKHWKHU�FRXQVHO�SUHYHQWHG�%UHLVFK�IURP�WHVWLI\LQJ���8GHUUD��VXSUD�

%UHLVFK�FODLPV�WKDW�FRXQVHO�GLG�QRW�JLYH�KHU�D�FKRLFH�WR�WHVWLI\�DQG�WKDW�VKH

GLG�QRW�NQRZ�XQWLO�WKH�GHIHQVH�UHVWHG�WKDW�VKH�ZDV�QRW�JRLQJ�WR�EH�FDOOHG�WR�WKH

VWDQG���$W�WKLV��WLPH��%UHLVFK�DVVHUWV�WKDW�VKH�³LPPHGLDWHO\�UHDFKHG�XS�DQG�WXJJHG

>RQ�FRXQVHO¶V@�VKLUW�DQG�DVNHG�KLP�ZKDW�>µWKH�GHIHQVH�UHVWV¶@�PHDQV�´��%UHLVFK�DOVR
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FRQWHQGV� WKDW� VKH� OHG� FRXQVHO� WR� EHOLHYH�DW� DOO� WLPHV� WKDW� VKH�ZLVKHG� WR� WHVWLI\�

%HFDXVH� LW� LV� WKH�GHIHQGDQW¶V�XOWLPDWH�GHFLVLRQ� RI�ZKHWKHU�KH� RU� VKH� FKRRVHV� WR

WHVWLI\�� DQG�EHFDXVH� VXFK�GHFLVLRQ� FDQ�RQO\� EH�PDGH� DIWHU� IXOO� FRQVXOWDWLRQ�ZLWK

FRXQVHO�� 8GHUUD�� VXSUD�� ZH� ILQG� WKDW� WKLV� LQHIIHFWLYHQHVV� FODLP� KDV� DUJXDEOH

PHULW���-RKQVRQ��VXSUD���&I���&RPPRQZHDOWK�Y��:DOODFH������3D��6XSHU������

����� ���� $��G� ����� ���� ������� �WULDO� FRXQVHO� QRW� LQHIIHFWLYH� ZKHUH� QRWHV� RI

WHVWLPRQ\�LQGLFDWHG�WKDW�GLVFXVVLRQ�WRRN�SODFH�GXULQJ�WULDO�LQ�ZKLFK�WKH�GHIHQGDQW

WROG� WKH�FRXUW� WKDW� KH�ZDV� VDWLVILHG�ZLWK�KLV� ODZ\HU
V� DGYLFH�QRW� WR� WDNH�ZLWQHVV

VWDQG����&RPPRQZHDOWK�Y��0DQFLQL������3D��6XSHU����������������$��G������

����� ������� �FRXQVHO� QRW� LQHIIHFWLYH� ZKHUH� FRXQVHO� GLVFXVVHG� LPSOLFDWLRQV� RI

WDNLQJ�WKH�VWDQG�DQG�GHIHQGDQW�RSWHG�QRW�WR�WHVWLI\��

+DYLQJ�IRXQG�DUJXDEOH�PHULW�WR�%UHLVFK¶V�ILUVW�LQHIIHFWLYHQHVV�LVVXH��ZH�PXVW

QH[W� GHFLGH� ZKHWKHU� WULDO� FRXQVHO� SUHVHQWHG� D� UHDVRQDEOH� EDVLV� IRU� KLV� DFWLRQ�

-RKQVRQ��VXSUD���,Q�WKH�SUHVHQW�FDVH��WULDO�FRXQVHO�WHVWLILHG�WKDW�KH�WROG�%UHLVFK

WKDW�KH� IHOW� WKH�GHIHQVH�ZDV� LQ� D� JRRG�SRVLWLRQ� DQG� WKDW� KHU� WHVWLPRQ\�ZDV�QRW

QHFHVVDU\�� � 6SHFLILFDOO\�� FRXQVHO� DGYLVHG� %UHLVFK� WKDW� ZLWK� HIIHFWLYH� FURVV�

H[DPLQDWLRQ� RI� WKH� &RPPRQZHDOWK¶V� PDLQ� ZLWQHVVHV�� WKH� MXU\� ZRXOG� KDYH

UHDVRQDEOH�GRXEW�DV�WR�KHU�FXOSDELOLW\���$FFRUGLQJO\��KH�FKRVH�QRW�WR�FDOO�KHU�WR�WKH

VWDQG�� � 0RUHRYHU�� FRXQVHO� DOVR� H[SUHVVHG� WKH� IDFW� WKDW� KH� GRXEWHG� %UHLVFK¶V

FDSDELOLW\� RI� HIIHFWLYHO\� WHVWLI\LQJ� RQ� KHU� RZQ� EHKDOI� ±� KH� IHOW� WKDW� VKH� KDG� WKH

WHQGHQF\� WR� VWUD\� IURP� TXHVWLRQV� SRVHG� WR� KHU�� �'HVSLWH� WKLV� VLQJXODU� FKDUDFWHU

IODZ� DQG� FRXQVHO¶V� ³KXQFK´� WKDW� WKH� MXU\� ZRXOG� DFTXLW� EDVHG� RQ� WKH
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&RPPRQZHDOWK¶V� HYLGHQFH�� WULDO� FRXQVHO� FRXOG� QRW� SRLQW� WR� DQ\� FRQYLQFLQJO\

UHDVRQDEOH� VWUDWHJ\� LQ� IDLOLQJ� WR� FDOO� %UHLVFK� WR� WKH� VWDQG�� � ,Q� DGGLWLRQ�� WKH

PXOWLWXGH�RI�&RPPRQZHDOWK�ZLWQHVVHV��ZKLOH�FDSDEOH�RI�SUHVHQWLQJ�IDFWV�WR�SURYH

WKH� HOHPHQWV� RI� WKH� FULPHV� WKDW� %UHLVFK� DOOHJHGO\� FRPPLWWHG�� ZHUH� QRW

FRQFRPLWDQWO\�DEOH�QRU�REYLRXVO\�ZLOOLQJ�WR�SUHVHQW�D�GHIHQVH�IRU�WKH�GHIHQGDQW¶V

FDVH�� �0RUHRYHU�� HYHQ�HIIHFWLYH� FURVV�H[DPLQDWLRQ� E\� GHIHQVH� FRXQVHO� FRXOG�QRW

VXIILFLHQWO\�EULQJ�WR�OLJKW�DQG�IOHVK�RXW�WKH�VROH�GHIHQVH�WR�WKH�FULPHV�DVVHUWHG�E\

%UHLVFK�� � 5DWKHU�� WKH� WHVWLPRQ\� WKDW� %UHLVFK� ZRXOG� KDYH� JLYHQ� ZDV� WKH� VROH

RSSRUWXQLW\� WR� UHEXW� WKH� SURVHFXWLRQ¶V� LQFULPLQDWLQJ� WHVWLPRQ\�� � 1HDO�� VXSUD�

$FFRUGLQJO\��ZH�ILQG�WKDW�FRXQVHO¶V�DFWLRQV�ZHUH�QRW�UHDVRQDEO\�GHVLJQHG�WR�VHUYH

KLV�FOLHQW¶V�LQWHUHVWV���-RKQVRQ��VXSUD�

)LQDOO\�� ZH� PXVW� GHWHUPLQH� ZKHWKHU� FRXQVHO¶V� GHFLVLRQ� WR� UHIUDLQ� IURP

SXWWLQJ� %UHLVFK� RQ� WKH� VWDQG� SUHMXGLFHG� KHU�� � 3LHUFH�� VXSUD�� � 6LPLODU� WR� WKH

GHIHQGDQW�LQ�1HDO��%UHLVFK�KDG�QR�SDVW�FULPLQDO�UHFRUG��WKHUHIRUH��GHIHQVH�FRXQVHO

VKRXOG� QRW� KDYH� EHHQ� FRQFHUQHG� WKDW� DQ\� FULPLQDO� KLVWRU\� ZRXOG� KDYH� EHHQ

EURXJKW�RXW�RQ�FURVV�H[DPLQDWLRQ�E\�WKH�SURVHFXWLRQ��� �6HH�&RPPRQZHDOWK�Y�

+ROORZD\������3D�����������$��G�������������ZKHUH�GHIHQGDQW�ZDV�LQFDSDEOH�RI

EHLQJ�LPSHDFKHG�WKURXJK�WKH�LQWURGXFWLRQ�RI�FULPHQ�IDOVL��DQG�ZKHUH�GHIHQGDQW¶V

GHIHQVH�ZDV� WKDW�KLV�FRQIHVVLRQ�ZDV� LQYROXQWDU\�DQG�WKDW�KH�ZDV�QRW�SUHVHQW�DW

WKH� VFHQH� RI� WKH� FULPH�� GHIHQGDQW� VKRXOG� KDYH� FOHDUO\� WHVWLILHG� DW� WULDO��

)XUWKHUPRUH��%UHLVFK¶V�VROH�GHIHQVH�WR�WKH�FULPHV�IRU�ZKLFK�VKH�ZDV�FKDUJHG�ZDV

EDVHG� RQ� KHU� EHOLHI� WKDW� WKH� &DUH\V� DXWKRUL]HG� KHU� WR� FKDUJH� H[SHQVHV� WR� WKH
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EXVLQHVV���,Q�IDFW��LQ�RUGHU�WR�REWDLQ�D�IRUJHU\�FRQYLFWLRQ��D�FULWLFDO�HOHPHQW� WKDW

WKH� &RPPRQZHDOWK� PXVW� SURYH� LV� WKDW� WKH� GHIHQGDQW� LQWHQGHG� WR� GHIUDXG�1

&RPPRQZHDOWK� Y�� )LVKHU�� ���� 3D�� 6XSHU�� ����� ���� $��G� ���� �������

)XUWKHUPRUH��WKH�VWDWXWRU\�GHILQLWLRQ�RI� IRUJHU\�VWDWHV� WKDW�³D�SHUVRQ� LV�JXLOW\�RI

IRUJHU\� LI�� ZLWK� WKH� LQWHQW� WR� GHIUDXG�«�� WKH� DFWRU�PDNHV�� FRPSOHWHV�� H[HFXWHV�

DXWKHQWLFDWHV��LVVXHV�RU�WUDQVIHUV�DQ\�ZULWLQJ�VR�WKDW�LW�SXUSRUWV�WR�EH�WKH�DFW�RI

DQRWKHU� ZKR� GLG� QRW� DXWKRUL]H� WKDW� DFW� «�´� � ��� 3D�&�6�$�� �� �����D����

�HPSKDVLV�DGGHG��

,W�LV�FOHDU�WKDW�%UHLVFK¶V�DQWLFLSDWHG�WHVWLPRQ\�ZDV�FULWLFDO�WR�HVWDEOLVKLQJ�KHU

GHIHQVH� WR� WKH� FULPHV� FKDUJHG�� � 7KH� &RPPRQZHDOWK¶V� DEXQGDQW� HYLGHQFH

FRQVLVWHG�RI�WKH�WHVWLPRQ\�RI�RYHU�WKLUW\�ZLWQHVVHV��WKH�SURVHFXWLRQ¶V�FDVH�ZDV�QRW

RQH�EDVHG�VROHO\�XSRQ�FLUFXPVWDQWLDO�HYLGHQFH���&I��&RPPRQZHDOWK�Y��*DUULW\�

����3D����������$��G��������������FRXQVHO�ZDV�QRW�LQHIIHFWLYH�IRU�FKRRVLQJ�QRW�WR

SODFH� GHIHQGDQW� RQ� WKH� VWDQG� ZKHUH� &RPPRQZHDOWK¶V� FDVH� FRQVLVWHG� SXUHO\� RI

FLUFXPVWDQWLDO� HYLGHQFH� DQG�ZKHUH� \RXQJ�� QDwYH� DQG� XQVRSKLVWLFDWHG� GHIHQGDQW�

E\� WHVWLI\LQJ� DQG� XQGHUJRLQJ� FURVV�H[DPLQDWLRQ� FRXOG� SURYLGH�� IURP� KLV� RZQ

PRXWK��VXIILFLHQW�HYLGHQFH� WR� SURYH� WKH�&RPPRQZHDOWK
V� FDVH� RU� WR� WDNH� LW� WR� D

MXU\�H[FOXVLYH�RI�WKH�GLVSXWHG�HYLGHQFH��

7KH�GHIHQVH��RQ�WKH�RWKHU�KDQG��FDOOHG�RQO\�WZR�ZLWQHVVHV�WR�WHVWLI\�DW�WULDO�

7KH�ILUVW�GHIHQVH�ZLWQHVV��$JHQW�7KRPDV�&URIW��ZDV�SUHVHQWHG�PHUHO\�WR�FUHDWH�DQ

                                        
1�7KH�RWKHU�HOHPHQWV�RI�IRUJHU\�DUH�������WKH�IDOVH�PDNLQJ�RI�VRPH�LQVWUXPHQW�LQ
ZULWLQJ�� DQG� ���� DQ� LQVWUXPHQW� DSSDUHQWO\� FDSDEOH� RI� HIIHFWLQJ� IUDXG� DQG
ZRUNLQJ�DQ�LQMXU\�WR�DQRWKHU���)LVKHU��VXSUD�
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LVVXH�DV�WR��&DUH\¶V�FUHGLELOLW\���7KH�VHFRQG�GHIHQVH�ZLWQHVV��6KHOO\�%ORRP��ZDV�DQ

RIILFH� DGPLQLVWUDWRU� DW� WKH� 5�-�� &DUH\� &RPSDQ\� XQWLO� -DQXDU\� RI� ������ � %ORRP

WHVWLILHG� WKDW� VKH� RIWHQ� FXW� FRPSDQ\� FKHFNV� IRU� -HII� &DUH\� ZLWKRXW� WKH� GLUHFW

DSSURYDO�RI�0U��&DUH\�� �6KH�DOVR�VWDWHG� WKDW�VKH�RIWHQ�PDGH� WUDQVIHUV� IURP�5�-�

&DUH\�IXQGV�WR�([SUHVV�0DLG���,Q�VXP��WKH�VSDUVH�WHVWLPRQ\�RIIHUHG�E\�WKH�GHIHQVH

GLG� QRW� EULQJ� RXW� %UHLVFK¶V� VLQJXODU� GHIHQVH� WR� WKH� FULPHV� IRU� ZKLFK� VKH� ZDV

FKDUJHG�±�QDPHO\��WKH�ODFN�KHU�RI�LQWHQW�WR�GHIUDXG�EDVHG�XSRQ�KHU�EHOLHI�WKDW�KHU

DFWLRQV�ZHUH�DXWKRUL]HG���:LWKRXW�TXHVWLRQ��%UHLVFK�ZDV�WKH�PRVW�TXDOLILHG�SHUVRQ

WR�RIIHU�VXFK�UHOHYDQW�HYLGHQFH�DV�WR�KHU�UHODWLRQVKLS�ZLWK�WKH�&DUH\V��5�-��&DUH\

&RPSDQ\�� ([SUHVV� 0DLG�� LQ� RUGHU� WR� SXW� IRUWK� KHU� GHIHQVH� RI� DSSDUHQW

DXWKRUL]DWLRQ�WR�XVH�FRPSDQ\� IXQGV�IRU�SHUVRQDO�SXUSRVHV�� �$FFRUGLQJO\��ZLWKRXW

VXFK�WHVWLPRQ\��%UHLVFK¶V�FDVH�ZDV�VHYHUHO\�SUHMXGLFHG���1HDO��VXSUD��+ROORZD\�

VXSUD�� � )LQGLQJ� FRXQVHO¶V� DFWLRQV� SUHMXGLFLDO� WR� %UHLVFK�� DQG�� WKHUHIRUH�� WKDW

FRXQVHO�ZDV�LQHIIHFWLYH��3LHUFH��VXSUD��ZH�UHYHUVH�DQG�UHPDQG�IRU�D�QHZ�WULDO�

$V�D�ILQDO�QRWH��ZH�UHFRJQL]H�WKDW�ZH�GR�QRW�FRPH�WR�WKLV�GHFLVLRQ�OLJKWO\��LW

LV�ZHOO�HVWDEOLVKHG�WKDW�FRXQVHO�LV�SUHVXPHG�HIIHFWLYH�DQG�WKDW�WKH�UHDVRQDEOHQHVV

RI�WKH�FKRLFH�XOWLPDWHO\�FKRVHQ�E\�WULDO�FRXQVHO�PD\�QRW�EH�MXGJHG�ZLWK�WKH�EHQHILW

RI�KLQGVLJKW���7KH�ULJKW�WR�WHVWLI\�RQ�RQH¶V�RZQ�EHKDOI��KRZHYHU��LV�D�VDFUHG�ULJKW

FRQIHUUHG� XSRQ� FLWL]HQV� E\� RXU� VWDWH� DQG� IHGHUDO� FRQVWLWXWLRQV�� � 6R� DV� QRW� WR

RYHUVWHS� WKLV� FRXUW¶V� IXQFWLRQ� LQ� IXWXUH� FDVHV�� ZH� QRWH� WKDW� WKH� LQVWDQW� FDVH

SUHVHQWV� IDFWV� WKDW�HQWLWOH� WKH�GHIHQGDQW� WR� D�QHZ� WULDO�� � ,Q� RUGHU� WR� XSKROG� WKH

GHHS�VHHGHG� SXUSRVH� EHKLQG� WKLV� ULJKW� DQG� WKH� XOWLPDWH� GHFLVLRQ� RI� ZKHWKHU� WR
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LQYRNH�WKLV�ULJKW��WKH�FDVH�PXVW�EH�UHYHUVHG�DQG�UHPDQGHG��6HH�&RPPRQZHDOWK

Y��)LQN�������3D��6XSHU�����������$��G��������������ZKHUH�WKH�UHFRUG�RQ�DSSHDO

FOHDUO\� VKRZV� WKDW� WKHUH� FRXOG� KDYH� EHHQ� QR� UHDVRQDEOH� EDVLV� IRU� D� GDPDJLQJ

GHFLVLRQ�RU�RPLVVLRQ�E\�WULDO�FRXQVHO��MXGJPHQW�PXVW�EH�YDFDWHG�DQG�DSSURSULDWH

UHOLHI��VXFK�DV�WKH�RUGHULQJ�RI�D��QHZ�WULDO�JUDQWHG��

-XGJPHQW� RI� VHQWHQFH� YDFDWHG� DQG� FDVH� UHPDQGHG� IRU� D� QHZ� WULDO�

-XULVGLFWLRQ�UHOLQTXLVKHG�


