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$SSHOODQW��6DQGUD�3RGJXUVNL��DSSHDOV�IURP�WKH�RUGHU�RI�WKH�WULDO�FRXUW

JUDQWLQJ� $SSHOOHHV
�� WKH� 3HQQV\OYDQLD� 6WDWH� 8QLYHUVLW\� �368��� *UDKDP

6SDQLHU��3K�'��DQG�'DYLG�(��6WRUPHU
V��SUHOLPLQDU\�REMHFWLRQ�LQ�WKH�QDWXUH�RI

D�GHPXUUHU���)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�UHYHUVH���7KH�UHOHYDQW�IDFWV

DQG�SURFHGXUDO�KLVWRU\�RI�WKLV�FDVH�DUH�DV�IROORZV�

$SSHOODQW�� D� VWDII� DVVLVWDQW� LQ� 368
V� 'HSDUWPHQW� RI� 6DIHW\� 6HUYLFHV�

ILOHG� WKH� LQVWDQW� FRPSODLQW� RQ� 0D\� ���� ������ � ,Q� KHU� DFWLRQ�� VKH� DOOHJHG

$SSHOOHHV�YLRODWHG� WKH� 3HQQV\OYDQLD�:KLVWOHEORZHU� /DZ�����3�6�� �� ������ �

����� E\� UHWDOLDWLQJ� DJDLQVW� KHU� IRU� UHSRUWLQJ� YDULRXV� LQFLGHQWV� RI

�ZURQJGRLQJ��E\�KHU�FR�ZRUNHUV�

$SSHOOHHV� ILOHG� SUHOLPLQDU\� REMHFWLRQV� WR� $SSHOODQW
V� FRPSODLQW� LQ� WKH

QDWXUH�RI�D�GHPXUUHU���7KH�WULDO�FRXUW�JUDQWHG�WKH�REMHFWLRQV�DQG�GLVPLVVHG

$SSHOODQW
V� FRPSODLQW� ZLWK� OHDYH� WR� DPHQG� ZLWKLQ� WZHQW\� ����� GD\V�
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$SSHOODQW� ILOHG�DQ�DPHQGHG�FRPSODLQW�RQ�$XJXVW� ���� ������ � ,Q� DGGLWLRQ� WR

KHU�LQLWLDO�DOOHJDWLRQV��$SSHOODQW�DWWDFKHG�WZR�����HOHFWURQLF�PHVVDJHV�WR�WKH

DPHQGHG�FRPSODLQW�

$SSHOOHHV�ILOHG�SUHOLPLQDU\�REMHFWLRQV�WR�WKH�DPHQGHG�FRPSODLQW���7KH

WULDO� FRXUW� VXVWDLQHG� WKHVH� REMHFWLRQV�� GLVPLVVLQJ� $SSHOODQW
V� FRPSODLQW

ZLWKRXW�OHDYH�WR�DPHQG���7KLV�WLPHO\�DSSHDO�IROORZHG�

7KH� VROH� LVVXH� UDLVHG� RQ� DSSHDO� LV� ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ

JUDQWLQJ� $SSHOOHHV
� GHPXUUHU� DQG� GLVPLVVLQJ� $SSHOODQW
V� FRPSODLQW� ZLWKRXW

OHDYH�WR�DPHQG�

$�GHPXUUHU�FDQ�RQO\�EH�VXVWDLQHG�ZKHUH�WKH�FRPSODLQW� LV
FOHDUO\�LQVXIILFLHQW�WR�HVWDEOLVK�WKH�SOHDGHU
V�ULJKW�WR�UHOLHI�
)RU� WKH� SXUSRVH� RI� WHVWLQJ� WKH� OHJDO� VXIILFLHQF\� RI� WKH
FKDOOHQJHG�SOHDGLQJ�D�SUHOLPLQDU\� REMHFWLRQ� LQ� WKH� QDWXUH
RI� D� GHPXUUHU� DGPLWV� DV� WUXH� DOO� ZHOO�SOHDGHG�� PDWHULDO�
UHOHYDQW� IDFWV�� DQG� HYHU\� LQIHUHQFH� IDLUO\� GHGXFLEOH� IURP
WKRVH�IDFWV�

0DF*UHJRU�Y��0HGLT��,QF���HW�DO�������$��G�������������3D��6XSHU��������

�:KHUH�D�GRXEW�H[LVWV�DV�WR�ZKHWKHU�D�GHPXUUHU�VKRXOG�EH�VXVWDLQHG�� WKLV

GRXEW�VKRXOG�EH�UHVROYHG�LQ�IDYRU�RI�RYHUUXOLQJ�LW����*UD\�Y��+DIHU������$��G

����� ���� Q��� �3D�&PZOWK�� ������� � ,Q� WKH� FDVH� DW� EDU�� GRXEW� H[LVWV� DV� WR

ZKHWKHU� VXFK� D� VHULRXV� PHDVXUH�� L�H��� GLVPLVVDO� RI� WKH� FRPSODLQW�� VKRXOG

KDYH�EHHQ�HPSOR\HG�

,Q�KHU�FRPSODLQW�$SSHOODQW�DOOHJHV�

��� � 2Q� RU� DERXW� 1RYHPEHU� ���� ����� 3ODLQWLII� 6DQGUD
3RGJXUVNL� VHQW� D� OHWWHU� WR� 'HIHQGDQW� *UDKDP� 6SDQLHU�
3K�'��FRPSODLQLQJ�DERXW�ZURQJGRLQJV�FRPPLWWHG�E\�IHOORZ
HPSOR\HHV�ZKLFK�VKH�KDG�UHDVRQDEOH�FDXVH�WR�EHOLHYH�WUXH�
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����$�FRS\�RI�WKH�DERYH�1RYHPEHU����������(OHFWURQLF�0DLO
ZDV�SURGXFHG�DQG�SURYLGHG�E\�'HIHQGDQW�6SDQLHU��3K�'��WR
'HIHQGDQW�6WRUPHU��DQG�LV�DWWDFKHG�KHUHWR�PDUNHG�([KLELW
$�DQG�LQFRUSRUDWHG�KHUHLQ�DV�LI�IXOO\�VHW�IRUWK�

��� 'HIHQGDQW� 6WRUPHU� PHW� ZLWK� 3ODLQWLII� DQG� SURGXFHG� D
PHPR� ZKLFK� LV� PDUNHG� ([KLELW� %� DWWDFKHG� KHUHWR� DQG
LQFRUSRUDWHG�KHUHLQ�DV�LI�IXOO\�VHW�IRUWK�

����'HIHQGDQW�6WRUPHU�UHWDOLDWHG�DJDLQVW�6DQGUD�3RGJXUVNL
DV�IROORZV�

D���'HIHQGDQW�6WRUPHU�DQJULO\�WDONHG�WR�3ODLQWLII�3RGJXUVNL�

E���IRUFHG�3ODLQWLII�3RGJXUVNL�WR�QDPH�WKH�IHOORZ�HPSOR\HHV
WKDW�VKH�DFFXVHG�RI�LPSURSULHWLHV�

F�� DOORZHG� QDPHG� IHOORZ� HPSOR\HHV� WR� UHDG� 3ODLQWLII
3RGJXUVNL
V�DOOHJHG�LPSURSULHWLHV�

G���MLPPLHG�WKH�ORFN�RQ�3ODLQWLII
V�GHVN�RQ�WZR�RFFDVLRQV�

H���HQWHUHG�3ODLQWLII
V�FRPSXWHU�RQ�VHYHUDO�RFFDVLRQV��DQG

I���PRYHG�3ODLQWLII�WR�DQ�DUHD�RXWVLGH�'HIHQGDQW�6WRUPHU
V
RIILFH�ZLWKRXW�FRPSXWHU�FRPSRQHQWV�DQG�DFFHVV�WR�ILOHV�

����7KH�DERYH��SDUDJUDSKV��D��I��KDYH�PDGH�LW�GLIILFXOW��LI
QRW�LPSRVVLEOH��IRU�3ODLQWLII�3RGJXUVNL�WR�GR�KHU�MRE�

$PHQGHG�&RPSODLQW�����������DW���

7KH�1RYHPEHU���������� HOHFWURQLF�PHVVDJH�� LQFRUSRUDWHG�ZLWKLQ� WKH

FRPSODLQW�� OLVWV�D�P\ULDG�RI� FRPSODLQWV�$SSHOODQW� ORGJHG�DJDLQVW�KHU� IHOORZ

FR�ZRUNHUV�� � $PRQJ� WKHVH� FRPSODLQWV� DUH� H[SHQGLWXUHV� RI� XQQHFHVVDU\

IXQGV�� GLVPLVVDO� RI� ZRUNHUV� DEVHQW� DQ\� UHDVRQ�� KLULQJ� RI� ZRUNHUV� ZLWKRXW

SURSHU�TXDOLILFDWLRQ��IDOVH�UHSRUWLQJ�RI�KRXUV�ZRUNHG��DQG�LPSURSHU�FRQGXFW

E\�HPSOR\HHV�ZKLOH�DW�ZRUN��L�H���EDE\VLWWLQJ�FKLOGUHQ��PDNLQJ�SHUVRQDO�ORQJ�
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GLVWDQFH�SKRQH�FDOOV�DQG�UHIXVLQJ�WR�SHUIRUP�MRE�IXQFWLRQV���7KLV�FRQGXFW��LI

SURYHQ�� IDOOV�ZHOO�ZLWKLQ� WKH� DPEHLW� RI� WKH� VWDWXWH�GHILQLQJ�ZURQJGRLQJ�� DV

WKHVH�DFWLRQV�ZRXOG�UHODWH�WR�WKH�HPSOR\HU
V�GXW\�WR�HQIRUFH�DGPLQLVWUDWLYH

SROLFLHV�SURWHFWLQJ�WKHLU�LQWHUHVW�

:URQJGRLQJ�LV�GHILQHG�XQGHU�WKH�$FW�DV��>D@�YLRODWLRQ�ZKLFK�LV�QRW�RI�D

PHUHO\� WHFKQLFDO� RU� PLQLPDO� QDWXUH� RI� D� )HGHUDO� RU� 6WDWH� VWDWXWH� RU

UHJXODWLRQ��RI�D�SROLWLFDO�VXEGLYLVLRQ�RUGLQDQFH�RU�UHJXODWLRQ�RU�RI�D�FRGH�RI

FRQGXFW� RU� HWKLFV� GHVLJQHG� WR� SURWHFW� WKH� LQWHUHVW� RI� WKH� SXEOLF� RU� WKH

HPSOR\HU����5LJJLR�Y��%XUQV������$��G������3D��6XSHU���������HQ�EDQF�����

3�6�����������$V�WKH�&RPPRQZHDOWK�&RXUW�VXLWDEO\�VWDWHG�ZKHQ�IDFHG�ZLWK

VLPLODU�DOOHJDWLRQV�

7KH� SODLQ� LQWHQW� RI� WKH� /DZ� LV� WR� SURWHFW� IURP� UHWDOLDWLRQ
HPSOR\HHV�ZKR�PDNH�JRRG�IDLWK�HIIRUWV�WR�DOHUW�DXWKRULWLHV
WR� JRYHUQPHQWDO� ZDVWH� DQG� ZURQJGRLQJ�� � 5RGJHUV� KDV
PDGH� DOOHJDWLRQV� WUDFNLQJ� WKH� ODQJXDJH� RI� WKH� /DZ� DQG
SURYLGLQJ� VRPH� VSHFLILFV� LQ� UHJDUG� WR� ZKDW� KH� REVHUYHG
DQG�KRZ�KH�UHSRUWHG�LW���+H�KDV�DOOHJHG�WKH�XOWLPDWH�IDFWV
WKDW�KH� UHSRUWHG� VSHFLILF� W\SHV� RI�ZURQJGRLQJ� ERWK� RUDOO\
DQG� LQ� ZULWLQJ� DQG� WKDW� KH� ZDV� FKDVWLVHG� DQG� RWKHUZLVH
DGYHUVHO\�DIIHFWHG�DV�D�GLUHFW�UHVXOW�RI�KLV�DFWLRQV�

'2&�DVVHUWV�RQO\�WKDW�LW�LV��XQFOHDU��ZKHWKHU�VRPH�RI�WKH
PDWWHUV� UHSRUWHG� RU� VRPH� RI� WKH� WUHDWPHQW� 5RGJHUV
DOOHJHGO\� UHFHLYHG� DV� D� FRQVHTXHQFH� IDOO� XQGHU� WKH
SURYLVLRQV� RI� WKH� /DZ�� � )XUWKHU� IDFWXDO� GHWDLOV� DUH� UHDGLO\
VXEMHFW� WR� GLVFRYHU\�� DQG� WKHVH� OHJDO� LVVXHV� PD\� EH
GHFLGHG� LQ� WKH� FRXUVH� RI� OLWLJDWLRQ�� � 7KLV� &RXUW� FDQQRW
FRQFOXGH�ZLWK� FHUWDLQW\� WKDW� WKH� ODZ� SHUPLWV� QR� UHFRYHU\
XQGHU�WKH�DOOHJDWLRQV�SOHDGHG���7KHUHIRUH��WKH�SUHOLPLQDU\
REMHFWLRQV�RI�'2&�DUH�RYHUUXOHG�
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5RGJHUV� Y�� 3D�� 'HSDUWPHQW� RI� &RUUHFWLRQV�� ���� $��G� ���� ��� �3D�

&PZOWK����������,Q�5RGJHUV��WKH�&RPPRQZHDOWK�&RXUW�IRXQG�WKDW�ZKHUH�DQ

RIILFHU� UHSRUWHG� LUUHJXODULWLHV� DW� WKH� IDFLOLW\� ZKHUH� KH� ZRUNHG�� LQFOXGLQJ

H[SHQGLWXUH� RI� XQQHFHVVDU\� IXQGV�� GLVPLVVDO� RI� D� ZRUNHU� IRU� QR� DSSDUHQW

UHDVRQ�� UHTXHVWV� WR� FKDQJH� RU� DOWHU� UHSRUWV�� DQG� WKH� XVH� RI� LQPDWHV� IRU

SHUVRQDO�UHDVRQV��IROORZLQJ�ZKLFK�KLV�GXWLHV�ZHUH�UHDVVLJQHG��WKH�FRPSODLQW

ZDV�VXIILFLHQW�WR�ZDUUDQW�RYHUUXOLQJ�WKH�GHPXUUHU�

$SSHOODQW�PDGH�QHDUO\�LGHQWLFDO�DOOHJDWLRQV�LQ�KHU�DPHQGHG�FRPSODLQW�

7KH� DOOHJHG� LQVWDQFHV� RI� ZURQJGRLQJ� FRXSOHG� ZLWK� WKH� DOOHJHG� UHWDOLDWRU\

FRQGXFW�FDVW�GRXEW�RQ�ZKHWKHU�D�GHPXUUHU�LV�SURSHU���)XUWKHU�IDFWXDO�GHWDLOV

DUH�VXEMHFW�WR�GLVFRYHU\���8QGHU�WKHVH�FLUFXPVWDQFHV��WKH�WULDO�FRXUW�HUUHG�LQ

JUDQWLQJ�WKH�GHPXUUHU�

2UGHU� UHYHUVHG�� � 5HPDQGHG� IRU� IXUWKHU� SURFHHGLQJV�� � -XULVGLFWLRQ

UHOLQTXLVKHG�

&,5,//2��3�-�(��ILOHG�'LVVHQWLQJ�2SLQLRQ�
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$SSHDO�IURP�WKH�2UGHU�1RYHPEHU���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV��&LYLO�'LYLVLRQ�

&HQWUH�&RXQW\��DW�1R�����������
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%HFDXVH� ,� EHOLHYH� WKDW� 3RGJXUVNL¶V� DPHQGHG� FRPSODLQW� ³IDLOV� WR� VHW

IRUWK�ZLWK�VSHFLILFLW\�WKH�DOOHJDWLRQV�RI�ZURQJGRLQJ�XQGHU�WKH�:KLVWOHEORZHU

/DZ�´�,�PXVW�UHVSHFWIXOO\�GLVVHQW�

,W� LV� ZHOO� HVWDEOLVKHG� WKDW� ZKHQ� FRQVLGHULQJ� DQ� DSSHDO� RI� D� GHFLVLRQ

JUDQWLQJ�SUHOLPLQDU\�REMHFWLRQV�LQ�WKH�QDWXUH�RI�D�GHPXUUHU�

$�GHPXUUHU�FDQ�RQO\�EH�VXVWDLQHG�ZKHUH�WKH�FRPSODLQW�LV�FOHDUO\
LQVXIILFLHQW� WR� HVWDEOLVK� WKH� SOHDGHU¶V� ULJKW� WR� UHOLHI�� � )RU� WKH
SXUSRVH� RI� WHVWLQJ� WKH� OHJDO� VXIILFLHQF\� RI� WKH� FKDOOHQJHG
SOHDGLQJ� D� SUHOLPLQDU\� REMHFWLRQ� LQ� WKH� QDWXUH� RI� D� GHPXUUHU
DGPLWV� DV� WUXH� DOO� ZHOO�SOHDGHG�� PDWHULDO�� UHOHYDQW� IDFWV�� DQG
HYHU\�LQIHUHQFH�IDLUO\�GHGXFLEOH�IURP�WKRVH�IDFWV�

0DF*UHJRU�Y��0HGLT��,QF���HW�DO�������$��G�������������3D��6XSHU��������

0RUHRYHU�� WKH� GHFLVLRQ� RI� ZKHWKHU� RU� QRW� WR� DOORZ� WKH� DPHQGPHQW� RI� D

SOHDGLQJ�LV�ZLWKLQ� WKH�VRXQG�GLVFUHWLRQ�RI�WKH� WULDO� MXGJH��WKDW�GHFLVLRQ�ZLOO

QRW� EH� GLVWXUEHG� RQ� DSSHDO� DEVHQW� DQ� DEXVH� RI� GLVFUHWLRQ�� � &RQQRU� Y�

$OOHJKHQ\�*HQHUDO�+RVS�������3D�����������$��G��������������³:KHUH�WKH

LQLWLDO� SOHDGLQJ� UHYHDOV� WKDW� WKH� FRPSODLQW
V� GHIHFWV� DUH� VR� VXEVWDQWLDO� WKDW

DPHQGPHQW�LV�QRW�OLNHO\�WR�FXUH�WKHP��DQG�WKDW�WKH�SULPD�IDFLH�HOHPHQWV�RI

WKH�FODLP�RU�FODLPV�DVVHUWHG�ZLOO�QRW� EH� HVWDEOLVKHG�� WKH� ULJKW� WR� DPHQG� LV

SURSHUO\�ZLWKKHOG�´��)HLQJROG�Y��+LOO������$��G���������3D��6XSHU��������
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,Q� WKH� SUHVHQW� FDVH� 3RGJXUVNL� ZDV� JLYHQ� WZR� RSSRUWXQLWLHV� WR� ILOH� D

FRPSODLQW� VHWWLQJ� IRUWK� ³ZLWK� VSHFLILFLW\´� DOOHJDWLRQV� RI� ZURQJGRLQJ

FRPPLWWHG�E\�KHU�FR�ZRUNHUV�DW�368��WR�WKLV�HQG�VKH�KDV�FRPSOHWHO\�IDLOHG

WR�DOOHJH� IDFWV�VXIILFLHQW� WR�VWDWH� D� FDXVH�RI� DFWLRQ� IRU� ³ZURQJGRLQJ´�XQGHU

WKH�$FW���³:URQJGRLQJ´�LV�GHILQHG��XQGHU�WKH�$FW��DV��>D@�YLRODWLRQ�ZKLFK�LV

QRW�RI�D�PHUHO\�WHFKQLFDO�RU�PLQLPDO�QDWXUH�RI�D�)HGHUDO�RU�6WDWH�VWDWXWH�RU

UHJXODWLRQ��RI�D�SROLWLFDO�VXEGLYLVLRQ�RUGLQDQFH�RU�UHJXODWLRQ�RU�RI�D�FRGH�RI

FRQGXFW� RU� HWKLFV� GHVLJQHG� WR� SURWHFW� WKH� LQWHUHVW� RI� WKH� SXEOLF� RU� WKH

HPSOR\HU����5LJJLR�Y��%XUQV������$��G������3D��6XSHU���������HQ�EDQF��

���3�6�����������6HH�*UD\�Y��+DIHU������3D��&RPPZ�����������$��G�����

DIILUPHG�� ���� 3D�� ����� ���� $��G� ���� ������� �LQ� RUGHU� WR� IDOO� ZLWKLQ� WKH

GHILQLWLRQ�RI�³ZURQJGRLQJ´�XQGHU�WKH�:KLVWOHEORZHU�/DZ��D�YLRODWLRQ�UHSRUWHG

E\�D�SXEOLF�HPSOR\HH�PXVW�EH�D�YLRODWLRQ�RI� D� VWDWXWH� RU� UHJXODWLRQ� RI� WKH

W\SH�WKDW�DQ�HPSOR\HU�LV�FKDUJHG�WR�HQIRUFH�IRU�WKH�JRRG�RI�WKH�SXEOLF�RU�RQH

GHDOLQJ�ZLWK�LQWHUQDO�DGPLQLVWUDWLRQ�RI�WKH�HPSOR\HU��

3RGJXUVNL� FLWHV� QR� IDFWV� ZKLFK� ZRXOG� HQWLWOH� KHU� WR� UHOLHI� XQGHU� WKH

:KLVWOHEORZHU� /DZ�� WKH� YDJXH� LQIRUPDWLRQ� FRQWDLQHG� ZLWKLQ� WKH� DPHQGHG

FRPSODLQW� IDLOV� WR� DOOHJH� VSHFLILF� ZURQJGRLQJ� ZKLFK� ZRXOG� DPRXQW� WR� D

YLRODWLRQ� RI� D� VWDWXH� RU� UHJXODWLRQ� WKDW� 368� ZDV� FKDUJHG� WR� HQIRUFH�

&RQWUDU\� WR� WKH� PDMRULW\¶V� FRQFOXVLRQ� WKDW� UHOLHV� XSRQ� D� QRQ�ELQGLQJ

&RPPRQZHDOWK� &RXUW� FDVH�� � ,� ILQG� WKDW� 3RGJXUVNL¶V� FRPSODLQW� DPRXQWV� WR

QRWKLQJ�PRUH� WKDQ�D�VHOI�SRUWUD\DO�RI�D�GHGLFDWHG�DQG� IUXVWUDWHG�HPSOR\HH
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ZKR� LV� VXUURXQGHG� E\� OD]\� DQG� LQFRPSHWHQW� FR�ZRUNHUV�� � %HFDXVH� WKH

DPHQGHG� FRPSODLQW� LV� FOHDUO\� LQVXIILFLHQW� WR� HVWDEOLVK� WKH� ULJKW� WR� UHOLHI�� ,

ZRXOG� VXVWDLQ� WKH�GHPXUUHU�� �0DF*UHJRU��VXSUD�� � )XUWKHU� DPHQGPHQW� RI

3RGJXUVNL¶V�DPHQGHG�FRPSODLQW�ZRXOG�QRW�OLNHO\�KDYH�FXUHG�WKH�VXEVWDQWLDO

GHIHFWV�LQ�SOHDGLQJ���)HLQJROG��VXSUD�


