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$SSHOODQW� 0LFKDHO� '�� :ULJKW� DSSHDOV� IURP� WKH� MXGJPHQW� RI� VHQWHQFH

HQWHUHG�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�<RUN�&RXQW\���:H�DIILUP�

$SSHOODQW�0LFKDHO�'��:ULJKW�DQG�-RKQ�6��7KRPSVRQ��,,��IDUPHG�QHLJKERULQJ

ODQG�LQ�VRXWKHUQ�<RUN�&RXQW\���2Q�2FWREHU���WK����WK�DQG���WK�RI�������ZKLOH�WZR

PHQ� ZHUH� RSHUDWLQJ� FRPELQHV� RQ� WKH� 7KRPSVRQ� IDUP� WR� KDUYHVW� FRUQ�� WKH

FRPELQHV�VXVWDLQHG�GDPDJH�DV�D�UHVXOW�RI�DQJOH�LURQ�WKDW�KDG�EHHQ�DWWDFKHG�WR

VHYHUDO� VWDONV� RI� FRUQ�� � 7KRPSVRQ� QRWLILHG� WKH� SROLFH�� � 7KRPSVRQ� LPPHGLDWHO\

VXVSHFWHG�WKDW�KLV�QHLJKERU��0LFKDHO�:ULJKW��KDG�DWWDFKHG�WKH� LURQ�WR� WKH�FRUQ�

7KRPSVRQ�DQG�:ULJKW�ZHUH�³FRPSHWLWRUV´�DQG�KDG�D�KLVWRU\�RI�FRPSHWLQJ�IRU�ODQG

WR� OHDVH� IRU� IDUPLQJ�� � 7KH� IDFW� WKDW� WKH� DUHD� RI� ODQG� KDUYHVWHG� RQ� ZKLFK� WKH

FRPELQH�GDPDJH�RFFXUUHG�KDG�SUHYLRXVO\� EHHQ� IDUPHG� E\�:ULJKW� DOVR� DURXVHG

7KRPSVRQ¶V�VXVSLFLRQV�
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$W�WULDO��WKH�&RPPRQZHDOWK�HVWDEOLVKHG�WKDW�RQ�2FWREHU�����������:ULJKW

SDLG�&OD\WRQ�7RPSNLQV��D�ORFDO�ZHOGHU��WR�ZHOG�QXWV�RQWR�VHYHUDO�VPDOO�SLHFHV�RI

DQJOH� LURQ� SLHFHV�� �:ULJKW� WLHG� SLHFHV� RI� DQJOH� LURQ� WR� FRUQ� LQ� WKH� ILHOGV� WR� EH

KDUYHVWHG�� �:KHQ� WKH� FRPELQHV� KLW� WKH� FRUQ�ZLWK� WKH� DQJOH� LURQ� DWWDFKHG�� WKH

DQJOH�LURQ�ZDV�SURSHOOHG�WKURXJK�WKH�FRPELQH�� �$V�D�UHVXOW�� WZR�RI�7KRPSVRQ¶V

FRPELQHV��D�-RKQ�'HHUH�FRPELQH�DQG�D�*OHDQHU�FRPELQH��VXVWDLQHG�GDPDJH�

:ULJKW�ZDV�FKDUJHG�ZLWK�FULPLQDO�PLVFKLHI�DQG�DJULFXOWXUDO�YDQGDOLVP���6HH

��� 3D�&�6�$�� ��� ������ ������ � )ROORZLQJ� D� WULDO� EHIRUH� D� MXU\�� 7KRPSVRQ� ZDV

FRQYLFWHG�RI�ERWK�FKDUJHV���7KH�MXU\��LQ�UHWXUQLQJ�LWV�YHUGLFW��ZDV�UHTXLUHG�WR�IL[

WKH� DPRXQW� RI� WKH� ORVV� VXVWDLQHG� E\� WKH� YLFWLP� IRU� SXUSRVHV� RI� JUDGLQJ� WKH

RIIHQVHV���7KH�MXU\�GHWHUPLQHG�WKH�ORVV�WR�EH�PRUH�WKDQ������������EXW�OHVV�WKDQ

������������$V�VXFK��WKH�FULPLQDO�PLVFKLHI�DQG�DJULFXOWXUDO�YDQGDOLVP�FRQYLFWLRQV

ZHUH�JUDGHG�DV�PLVGHPHDQRUV� RI� WKH� �QG� DQG��VW� GHJUHH�� UHVSHFWLYHO\�� �:ULJKW

ZDV�VHQWHQFHG�WR�WZR�FRQFXUUHQW�WHUPV�RI�WZHQW\�WKUHH�PRQWKV�SUREDWLRQ���7KH

FRXUW�DOVR�RUGHUHG�:ULJKW�WR�SD\�UHVWLWXWLRQ�LQ�WKH�DPRXQW�RI���������������7KH

FRXUW�EDVHG�LWV�UHVWLWXWLRQ�RUGHU�RQ�LQIRUPDWLRQ�WKH�FRXUW�KDG�EHIRUH�LW�DW�WKH�WLPH

RI� VHQWHQFLQJ�� QDPHO\� HVWLPDWHV� DQG� UHSDLU� ELOOV� IURP� DJULFXOWXUDO� LPSOHPHQWV

GHDOHUV�

:ULJKW� ILOHG� SRVW�VHQWHQFLQJ� PRWLRQV�� ZKLFK� ZHUH� GHQLHG�� � 7KLV� DSSHDO

IROORZHG�� �:ULJKW�UDLVHV�WZR�LVVXHV�IRU�RXU�UHYLHZ��� ����ZKHWKHU� WKH�VHQWHQFLQJ

FRXUW�HUUHG�LQ�RUGHULQJ�:ULJKW�WR�SD\�UHVWLWXWLRQ�LQ�DQ�DPRXQW�WKDW�H[FHHGHG�WKH
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DPRXQW� RI� GDPDJHV� GHWHUPLQHG� E\� WKH� MXU\� IRU� WKH� SXUSRVH� RI� JUDGLQJ� WKH

RIIHQVHV��DQG�����ZKHWKHU�WKH�YHUGLFW�ZDV�DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH�

�5HVWLWXWLRQ�DSSOLHV�RQO\�IRU�WKRVH�FULPHV�WR�SURSHUW\�RU�SHUVRQ�ZKHUH�WKHUH

KDV�EHHQ�D�ORVV�WKDW�IORZV�IURP�WKH�FRQGXFW�ZKLFK�IRUPV�WKH�EDVLV�RI� WKH�FULPH

IRU� ZKLFK� D� GHIHQGDQW� LV� KHOG� FULPLQDOO\� DFFRXQWDEOH�� &RPPRQZHDOWK� Y�

+DUQHU������3D���������������$��G�������������������%\�RUGHULQJ�D�GHIHQGDQW�WR

SD\� UHVWLWXWLRQ�� � D� WULDO� FRXUW� VHUYHV� WZR� SXUSRVHV�� � 6SHFLILFDOO\�� �ZKLOH� WKH

SD\PHQWV�PD\�FRPSHQVDWH�WKH�YLFWLP��WKH�VHQWHQFH�LV�DOVR�PHDQW�WR�UHKDELOLWDWH

WKH� GHIHQGDQW� E\� LQVWLOOLQJ� LQ� KHU� PLQG� WKDW� LW� LV� KHU� UHVSRQVLELOLW\� WR

FRPSHQVDWH�WKH�YLFWLP���&RPPRQZHDOWK�Y��*HUXOLV������3D��6XSHU�� ����� ����

���� $��G� ����� ���� �������� DOORF�� GHQ��� ���� 3D�� ����� ���� $��G� ���� ������

�HPSKDVLV�LQ�RULJLQDO����,Q�RUGHULQJ�UHVWLWXWLRQ��KRZHYHU��D�FRXUW��PXVW�PDNH�VXUH

WKDW�WKH�DPRXQW�DZDUGHG�QRW�RQO\�GRHV�QRW�H[FHHG�GDPDJHV�WR�WKH�YLFWLP��EXW

DOVR� GRHV� QRW� H[FHHG� WKH� >DSSHOODQW
V@� DELOLW\� WR� SD\��� &RPPRQZHDOWK� Y�

7RUUHV�� ���� 3D�� 6XSHU�� ����� ����� ���� $��G� ����� ���� ������� �TXRWLQJ

&RPPRQZHDOWK� Y�� &HODQH�� ���� 3D�� 6XSHU�� ���� ����� ���� $��G� ����� ���

��������

$�VHQWHQFLQJ�FRXUW�PXVW�FRQVLGHU�IRXU�IDFWRUV�EHIRUH�RUGHULQJ�UHVWLWXWLRQ�

��� �WKH�DPRXQW�RI�ORVV�VXIIHUHG�E\�WKH�YLFWLP�
��� �WKH�IDFW�WKDW�GHIHQGDQW
V�DFWLRQ�FDXVHG�WKH�LQMXU\�
���� �WKH�DPRXQW�DZDUGHG�GRHV�QRW�H[FHHG�GHIHQGDQW
V�DELOLW\�WR�SD\�
>DQG@
���� WKH�W\SH�RI�SD\PHQW�WKDW�ZLOO�EHVW�VHUYH�WKH�QHHGV�RI�WKH�YLFWLP�DQG
WKH�FDSDELOLWLHV�RI�WKH�GHIHQGDQW�
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&RPPRQZHDOWK� Y�� 9DOHQW�� ���� 3D�� 6XSHU�� ����� ����� ���� $��G� ������ ����

�������FLWDWLRQV� RPLWWHG��� 6HH� DOVR� &RPPRQZHDOWK� Y�� -DFNVRQ�� ���� 3D�

6XSHU�� ��������� ���� $��G� ����� ���� �������� � ,Q� FRPSXWLQJ� WKH� DPRXQW� RI

UHVWLWXWLRQ��WKH�VHQWHQFLQJ�FRXUW�³>V@KDOO�FRQVLGHU�WKH��H[WHQW�RI�LQMXU\�VXIIHUHG�E\

WKH� YLFWLP� DQG� VXFK� RWKHU� PDWWHUV� DV� LW� GHHPV� DSSURSULDWH�´� � ��� 3D�&�6�$�� �

�����F������ � %HFDXVH� UHVWLWXWLRQ� LV� D� VHQWHQFH�� WKH� DPRXQW� RUGHUHG� PXVW� EH

VXSSRUWHG� E\� WKH� UHFRUG�� LW� PD\� QRW� EH� VSHFXODWLYH� RU� H[FHVVLYH�

&RPPRQZHDOWK�Y��%DOLVWHUL������3D��6XSHU����������������$��G�������������

,Q� DGGLWLRQ�� WKH� VHQWHQFLQJ� FRXUW� PXVW� DSSO\� D� �EXW� IRU�� WHVW� LQ� LPSRVLQJ

UHVWLWXWLRQ�� � ³>'@DPDJHV�ZKLFK�RFFXU� DV� D� GLUHFW� UHVXOW� RI� WKH� FULPHV�DUH� WKRVH

ZKLFK� VKRXOG� QRW� KDYH� RFFXUUHG� EXW� IRU� WKH� GHIHQGDQW
V� FULPLQDO� FRQGXFW��

*HUXOLV������3D��6XSHU��DW����������$��G�DW�����

:ULJKW� DUJXHV� WKDW� WKH� VHQWHQFLQJ� MXGJH� LV� ERXQG� E\� WKH� MXU\¶V� GDPDJH

GHWHUPLQDWLRQ��ZKLFK�ZDV�PDGH�IRU�WKH�SXUSRVH�RI�JUDGLQJ�WKH�RIIHQVHV���6HH���

3D�&�6�$�� ��� �����E��� �����E��� VHH� DOVR� ��� 3D�&�6�$�� �� ����� �6HQWHQFH� RI

LPSULVRQPHQW� IRU� PLVGHPHDQRUV��� � :ULJKW� FRQWHQGV� WKDW� WKH� UHVWLWXWLRQ� RUGHU

VKRXOG�EH�OLPLWHG�WR�WKH�MXU\¶V�ILQGLQJ�RI�GDPDJHV�QRW�H[FHHGLQJ������������:H

GLVDJUHH�

$� VHQWHQFH� LPSRVLQJ� UHVWLWXWLRQ� LV� QRW� DQ� DZDUG� RI� GDPDJHV�� � 6HH

&RPPRQZHDOWK� Y�� )XTXD�� ���� $��G� ���� ���� 3D�� 6XSHU�� ���� �������

5HVWLWXWLRQ� IRU� LQMXULHV� WR� D� SHUVRQ� RU� SURSHUW\� LV� DXWKRUL]HG� E\� VWDWXWH� ³LQ

DGGLWLRQ�WR�WKH�SXQLVKPHQW�SUHVFULEHG´�IRU�WKH�FULPH�DW�LVVXH���6HH����3D�&�6�$�
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�������D����7KH�DPRXQW�RI�D�UHVWLWXWLRQ�RUGHU�LV�OLPLWHG�E\�WKH�ORVV�RU�GDPDJHV

VXVWDLQHG�DV�D�GLUHFW� UHVXOW�RI�GHIHQGDQW¶V� FULPLQDO� FRQGXFW�DQG�E\� WKH� DPRXQW

VXSSRUWHG�E\� WKH� UHFRUG�� �6HH�&RPPRQZHDOWK�Y��5HHG������3D��6XSHU�� ����

����$��G������������

7KH� UHFRUG� LQGLFDWHV� WKDW� WKH� -RKQ� 'HHUH� FRPELQH� VXVWDLQHG� GDPDJH

HVWLPDWHG� DW� ���������� IRU� UHSDLU�� WKH� HVWLPDWH� WR� UHSDLU� WKH� GDPDJH� WR� WKH

*OHDQHU� FRPELQH� ZDV� ������������ � 7KH� -RKQ� 'HHUH� FRPELQH� ZDV� UHSDLUHG� LQ

0DUFK�RI������EXW��DV�RI�WKH�WLPH�RI�WULDO��-XO\�RI�������WKH�*OHDQHU�FRPELQH�KDG

QRW� \HW� EHHQ� UHSDLUHG�� � 7KRPSVRQ� WHVWLILHG� WKDW� WKH� *OHDQHU� FRPELQH� ZDV

VFKHGXOHG�WR�EH�UHSDLUHG�HLWKHU�ODWH�LQ�-XO\�RI������RU�LQ�$XJXVW�RI������

2Q�FURVV�H[DPLQDWLRQ��7KRPSVRQ�WHVWLILHG�WKDW�KLV�LQVXUDQFH�FRPSDQ\�KDG

FRPSHQVDWHG� KLP� IRU� WKH� UHSDLU� FRVWV� IRU� ERWK� FRPELQHV�� OHVV� D� �������

GHGXFWLEOH�

,Q�������WKH�OHJLVODWXUH�DPHQGHG�VHFWLRQ������RI�WKH�&ULPHV�&RGH��DGGLQJ

VXEVHFWLRQ��F���ZKLFK�VWDWHV�LQ�SHUWLQHQW�SDUW�

�F��0DQGDWRU\�UHVWLWXWLRQ�²

7KH�FRXUW�VKDOO�RUGHU�IXOO�UHVWLWXWLRQ�

������7KH�FRXUW�VKDOO�QRW�UHGXFH�D�UHVWLWXWLRQ�DZDUG
E\�DQ\�DPRXQW�WKDW�WKH�YLFWLP�KDV�UHFHLYHG�IURP
DQ� LQVXUDQFH� FRPSDQ\� EXW� VKDOO� RUGHU� WKH
GHIHQGDQW� WR� SD\� UHVWLWXWLRQ� RUGHUHG� IRU� ORVV
SUHYLRXVO\� FRPSHQVDWHG� E\� DQ� LQVXUDQFH
FRPSDQ\�WR�WKH�LQVXUDQFH�FRPSDQ\�

���3D�&�6�$���������F�����L���HPSKDVLV�DGGHG��
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7KH� VHQWHQFLQJ� FRXUW�� LQ� LPSRVLQJ� LWV� UHVWLWXWLRQ� RUGHU�� FRPSHQVDWHG� WKH

YLFWLP� IRU� WKH�GDPDJH� WR� ERWK� FRPELQHV�� LW� GLG� QRW� UHGXFH� WKH� DPRXQW� E\� WKH

LQVXUDQFH�SD\PHQW�����3D�&�6�$���������F�����L���DQG�LW�GLG�QRW�OLPLW�WKH�RUGHU�WR

WKH�³RXW�RI�SRFNHW´�UHSDLU�H[SHQVHV�DV�RI�WKH�GDWH�RI�WULDO���7KH�RUGHU�LV�VXSSRUWHG

E\�WKH�UHFRUG��VHH�5HHG��VXSUD��DQG�:ULJKW�SRLQWV�WR�QR�DXWKRULW\�WKDW�OLPLWV�WKH

FRXUW¶V�GLVFUHWLRQ�WR�DQ�DPRXQW�GHWHUPLQHG�E\�D�MXU\�IRU�JUDGLQJ�SXUSRVHV���:H

ILQG�QR�DEXVH�RI�GLVFUHWLRQ���6HH�&RPPRQZHDOWK�Y��)LJXHURD������3D��6XSHU�

���������$��G�������������LPSRVLWLRQ�RI�UHVWLWXWLRQ�LV�ZLWKLQ�VRXQG�GLVFUHWLRQ�RI

WKH�VHQWHQFLQJ�FRXUW�DQG�PXVW�EH�VXSSRUWHG�E\�WKH�UHFRUG���VHH�DOVR�5XQLRQ�

VXSUD� �VDPH���*HUXOLV�� VXSUD� �VDPH��� &RPPRQZHDOWK� Y��:DOWRQ�� ���� 3D�

6XSHU�����������$��G�������������VDPH��

1H[W��:ULJKW�DUJXHV�WKDW�WKH�YHUGLFW�LV�DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH�

:KHUH�LVVXHV�RI�FUHGLELOLW\�DQG�ZHLJKW�RI�WKH�HYLGHQFH�DUH�FRQFHUQHG��LW�LV�QRW�WKH

IXQFWLRQ�RI�DQ�DSSHOODWH�FRXUW�WR�VXEVWLWXWH�LWV� MXGJPHQW�EDVHG�RQ�D�FROG�UHFRUG

IRU�WKDW�RI�WKH�WULDO�FRXUW���&RPPRQZHDOWK�Y��3DTXHWWH������3D���������������

$��G������������������0F(OUDWK�Y��&RPPRQZHDOWK������3D��6XSHU�����������

����$��G�������������������$�QHZ�WULDO�LV�ZDUUDQWHG�RQ�D�FKDOOHQJH�WR�WKH�ZHLJKW

RI�WKH�HYLGHQFH�RQO\�LI�WKH�YHUGLFW�LV�VR�FRQWUDU\�WR�WKH�HYLGHQFH�DV�WR�VKRFN�RQH
V

VHQVH� RI� MXVWLFH�� �0F(OUDWK� DW� ����� ���� $��G� DW� ����� � )XUWKHUPRUH�� LVVXHV� RI

FUHGLELOLW\�DUH�OHIW�WR�WKH�WULHU�RI�IDFW��WKH�MXU\�LV�IUHH�WR�DFFHSW�DOO��SDUW��RU�QRQH

RI�WKH�ZLWQHVVHV
�WHVWLPRQ\���&RPPRQZHDOWK�Y��3LUHOD������3D��6XSHU����������
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���� $��G� ����� ���� ��������&RPPRQZHDOWK� Y�� 9LWDFRORQQD�� ���� 3D�� 6XSHU�

���������$��G�����������������

:ULJKW� FRQWHQGV� WKDW� WKH� YHUGLFW�ZDV� DJDLQVW� WKH�ZHLJKW� RI� WKH� HYLGHQFH

EHFDXVH� WKH� &RPPRQZHDOWK¶V� FDVH� ZDV� ODUJHO\� EDVHG� XSRQ� FLUFXPVWDQWLDO

HYLGHQFH�DQG�EHFDXVH�KH�SUHVHQWHG�VHYHUDO�DOLEL�ZLWQHVVHV�ZKR�WHVWLILHG�WKDW�KH

ZDV�DW�WKH�(DVWHUQ�6KRUH�LQ�0DU\ODQG�RQ�2FWREHU�����������7KH�&RPPRQZHDOWK�

KRZHYHU��SUHVHQWHG�ZLWQHVVHV��LQFOXGLQJ�0U��7RPSNLQV��WKH�RZQHU�RI�WKH�ZHOGLQJ

VKRS��ZKR�SODFHG�:ULJKW�DW�WKH�ZHOGLQJ�VKRS�RQ�2FWREHU����������

³>,@W�LV�ZLWKLQ�WKH�SURYLQFH�RI�WKH�IDFW�ILQGHU�WR�GHWHUPLQH�WKH�ZHLJKW�WR�EH

JLYHQ� WR� EH� JLYHQ� WR� WKH� WHVWLPRQ\� DQG� WR� EHOLHYH� DOO�� SDUW�� RU� QRQH� RI� WKH

HYLGHQFH�����&RPPRQZHDOWK�Y��0RRUH������3D��6XSHU����������������$��G�����

������������FLWDWLRQV�RPLWWHG���&RPPRQZHDOWK�Y���%DU]\N������$��G������3D�

6XSHU����������:KHQ�FRQIOLFWV�DQG�GLVFUHSDQFLHV�DULVH��LW�LV�ZLWKLQ�WKH�SURYLQFH�RI

WKH�MXU\�WR�GHWHUPLQH�WKH�ZHLJKW��WR�EH�JLYHQ�WR�HDFK�>ZLWQHVV
V@�WHVWLPRQ\�DQG

WR� EHOLHYH� DOO�� SDUW� RU� QRQH� RI� WKH� HYLGHQFH� DV� >LW@� GHHP>V@� DSSURSULDWH��

&RPPRQZHDOWK�Y��9HUGHNDO������3D��6XSHU��������������������$��G���������

�������� 7KHUHIRUH�� WKH� IDFWV� DQG� FLUFXPVWDQFHV� HVWDEOLVKHG� E\� WKH

&RPPRQZHDOWK� �QHHG� QRW� EH� DEVROXWHO\� LQFRPSDWLEOH� ZLWK� >WKH@� GHIHQGDQW
V

LQQRFHQFH��EXW�WKH�TXHVWLRQ�RI�DQ\�GRXEW�LV�IRU�WKH�MXU\�XQOHVV�WKH�HYLGHQFH�LV�µVR

ZHDN�DQG�LQFRQFOXVLYH�WKDW�DV�D�PDWWHU�RI�ODZ�QR�SUREDELOLW\�RI�IDFW�FDQ�EH�GUDZQ

IURP�WKH�FRPELQHG�FLUFXPVWDQFHV�
���&RPPRQZHDOWK�Y��6XOOLYDQ������3D������

���������$��G������������������TXRWLQJ�&RPPRQZHDOWK�Y��/LERQDWL������3D�
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�������������$��G������������������6HH�&RPPRQZHDOWK�Y��0DQFKDV������3D�

6XSHU����������$��G������������

$IWHU� D� FDUHIXO� UHYLHZ� RI� WKH� WHVWLPRQ\� LQ� WKLV� FDVH�� ZH� GR� QRW� ILQG� WKH

YHUGLFW�KHUH�VR�VKRFNLQJ�WR�RQH
V�VHQVH�RI� MXVWLFH�VR�DV�WR�ZDUUDQW�D�QHZ� WULDO�

0F(OUDWK��VXSUD��7KH�FRQIOLFW�LQ�WKH�WHVWLPRQ\�RI�WKH�GHIHQVH�ZLWQHVVHV�DQG�WKH

&RPPRQZHDOWK¶V� ZLWQHVVHV� ZDV� UHVROYHG�� E\� WKH� MXU\�� LQ� IDYRU� RI� WKH

&RPPRQZHDOWK���,W�LV�QRW�WKLV�FRXUW¶V�GXW\��EXW�WKDW�RI�WKH�IDFWILQGHU��WR�UHVROYH�D

FUHGLELOLW\�GLVSXWH���9HUGHNDO��VXSUD�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�


