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&RQVWDQFH�.HKRH�DQG�-RKQ�$UGHOO�3XUVOH\�DSSHDO�IURP�WKH�RUGHU�HQWHUHG

LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� &OLQWRQ� &RXQW\� GHQ\LQJ� WKHLU� PRWLRQV� IRU

UHFRQVLGHUDWLRQ�RI�WKH� WULDO� FRXUW¶V�GHFUHH�GDWHG�1RYHPEHU���� ������ LQ�ZKLFK

WKH�WULDO�FRXUW�HQWHUHG�MXGJPHQW�LQ�IDYRU�RI�$SSHOOHHV��3��&DOYLQ�5REHUWV��HW�DO�

:H�DIILUP�

7KH� FRQYROXWHG�KLVWRU\� RI� WKLV� OLWLJDWLRQ�EHJDQ� LQ�0DUFK� RI� ������ ZKHQ

$SSHOOHHV�ILOHG�DQ�DFWLRQ�WR�TXLHW�WLWOH�WR�FHUWDLQ�SDUFHOV�RI�SURSHUW\�ORFDWHG�LQ

                                                       
�
� $� SULRU� DFWLRQ� LQYROYLQJ� WKH� VDPH� SDUFHO� DQG� WKH� VDPH� SDUWLHV� RU� WKHLU
SUHGHFHVVRUV�ZDV�YROXQWDULO\�GLVFRQWLQXHG�LQ������
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&OLQWRQ�&RXQW\����)ROORZLQJ�D�KHDULQJ�RQ�2FWREHU����������LQ�ZKLFK�H[WHQVLYH

WHVWLPRQ\� ZDV� JLYHQ� E\� ZLWQHVVHV� IRU� ERWK� SDUWLHV�� WKH� WULDO� FRXUW� KHOG� WKDW

$SSHOOHHV� HVWDEOLVKHG� SULPD� IDFLH� HYLGHQFH� RI� IHH� VLPSOH� RZQHUVKLS�� ZKLFK

HQWLWOHG�WKHP�WR�SRVVHVVLRQ�RI�WKH�SURSHUW\���$V�D�UHVXOW��WKH�FRXUW�RUGHUHG�WKDW

$SSHOODQWV�ZRXOG�EH�IRUHYHU�EDUUHG�IURP�FODLPLQJ�DQ\�LQWHUHVW�LQ�WKH�SURSHUW\

XQOHVV�WKH\�FRPPHQFHG�DQ�HMHFWPHQW�DFWLRQ�ZLWKLQ�WKLUW\�GD\V�

$SSHOODQWV� ILOHG� DQ� HMHFWPHQW� DFWLRQ� RQ� 1RYHPEHU� ��� ������ WR� ZKLFK

$SSHOOHHV� ILOHG� SUHOLPLQDU\� REMHFWLRQV� IRU� IDLOXUH� WR� FRPSO\� ZLWK� WKH� IRUP

UHTXLUHG� E\� 3HQQV\OYDQLD� 5XOHV� RI� &LYLO� 3URFHGXUH� ����� DQG� ������ � 6HH

3D�5�&�3�� ����� �UHTXLULQJ� WKDW� HYHU\� SOHDGLQJ� EH� GLYLGHG� LQWR� SDUDJUDSKV

QXPEHUHG� FRQVHFXWLYHO\� DQG� WKDW� HDFK� SDUDJUDSK� FRQWDLQ� RQO\� RQH� PDWHULDO

DOOHJDWLRQ��� � 6HH� DOVR� 3D�5�&�3�� �����D�� �UHTXLULQJ� WKDW� D� SODLQWLII� LQ� DQ

HMHFWPHQW�DFWLRQ�GHVFULEH�WKH�ODQG�LQ�KLV�FRPSODLQW����$SSHOODQWV�ZHUH�RUGHUHG

                                                                                                                                                                                       

�� 7KH� SDUFHOV� DW� LVVXH� DUH� WKH� 5REHUW� DQG� -DPHV� 'HYOLQJ� SDUFHO� FRQWDLQLQJ
������DFUHV�DQG�WKH�-DPHV�0RRUH�SDUFHO�FRQWDLQLQJ����DFUHV�LQ�7KRPDV�:LOOLQJ
:DUUDQWV������DQG�������H[FHSWLQJ�DQG�UHVHUYLQJ�WKH�IROORZLQJ�WZR�SDUFHOV�

D�� 7KDW� FHUWDLQ� SLHFH�� SDUFHO� DQG� WUDFW� RI� ODQG� FRQYH\HG� LQ
6HSWHPEHU������LQ�&OLQWRQ�&RXQW\�'HHG�%RRN�����3DJH������DQG
E��7KDW�SRUWLRQ�RI�VDLG�SDUFHOV�DFTXLUHG�E\�)RXUQH\�'��:LQQHU�DQG
0DU\�(��:LQQHU��KLV�ZLIH��WKURXJK�D�SULRU�$FWLRQ�WR�4XLHW�7LWOH�ILOHG
LQ�&OLQWRQ�&RXQW\� WR�1R���� -DQXDU\� 7HUP�� ������ DQG� EHLQJ� 7UDFW
3�������DFUHV��7KRPDV�:LOOLQJ�:DUUDQW�1R�������
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WR�ILOH�DQ�DPHQGHG�HMHFWPHQW�DFWLRQ�WKDW�FRQIRUPHG�WR�WKH�3HQQV\OYDQLD�5XOHV

RI�&LYLO�3URFHGXUH��

,Q�UHVSRQVH�WR�$SSHOODQWV¶�VHFRQG�DPHQGHG�FRPSODLQW��$SSHOOHHV�ILOHG�D

PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� UDLVLQJ� WKH� GHIHQVHV� RI� UHV� MXGLFDWD� DQG

FROODWHUDO� HVWRSSHO�� � $SSHOOHHV� DOVR� ILOHG� D� PRWLRQ� IRU� MXGJPHQW� RQ� WKH

SOHDGLQJV�� ZKHUHE\� WKH\� DOOHJHG� SURFHGXUDO� GHIHFWV� LQ� $SSHOODQWV¶� VHFRQG

DPHQGHG�FRPSODLQW�LQ�HMHFWPHQW���7KH�WULDO�FRXUW��RQ�-XO\�����������ILOHG�D�ILQDO

GHFUHH� GLVPLVVLQJ� $SSHOODQWV¶� VHFRQG� DPHQGHG� FRPSODLQW� LQ� HMHFWPHQW� ZLWK

SUHMXGLFH� DQG� EDUULQJ� $SSHOODQWV� IURP� FODLPLQJ� DQ\� LQWHUHVW� LQ� WKH� VXEMHFW

SUHPLVHV�

2Q�$XJXVW�����������$SSHOODQWV�ILOHG�DQ�DSSHDO�IURP�WKH�WULDO�FRXUW¶V�ILQDO

GHFUHH�� � $� SULRU� SDQHO� RI� WKLV� FRXUW� UHYHUVHG� WKH� WULDO� FRXUW¶V� RUGHU� DQG

UHPDQGHG�WKH�FDVH�ZLWK�LQVWUXFWLRQV�WR�UXOH�RQ�WKH�HMHFWPHQW�DFWLRQ�VHW�IRUWK

E\� $SSHOODQWV�� � 5REHUWV� Y�� (VWDWH� RI� 3XUVOH\�� ���� $��G� ���� �3D�� 6XSHU�

��������7KH�WULDO�FRXUW�KHOG�D�KHDULQJ�RQ�WKH�PHULWV�RI�WKH�HMHFWPHQW�DFWLRQ�RQ

2FWREHU�����������2Q�1RYHPEHU���������WKH�WULDO�FRXUW�LVVXHG�LWV�RUGHU��ILQGLQJ

DJDLQVW� $SSHOODQWV� ³EDVHG� VROHO\� XSRQ� WKH� SURYLVLRQV� RI� WKH� 3HQQV\OYDQLD

5HFRUGLQJ�$FW�´�

                                                       
��$IWHU�ILOLQJ�WKHLU�DPHQGHG�FRPSODLQW��$SSHOODQWV�ILOHG�D�PRWLRQ�IRU�WKH�FRXUW�WR
JUDQW�OHDYH�WR�DPHQG�WKLV�DPHQGHG�FRPSODLQW���7KH�FRXUW�JUDQWHG�WKLV�PRWLRQ�
DFFRUGLQJO\��$SSHOODQWV�ILOHG�D�VHFRQG�DPHQGHG�FRPSODLQW�
��+RZHYHU��LQ�LWV�RSLQLRQ��WKH�WULDO�FRXUW�SRLQWHG�RXW�WKDW�LW�ZDV�LPSUHVVHG�ZLWK
WKH�PDJQLWXGH�RI�UHVHDUFK�FRQGXFWHG�E\�$SSHOODQWV�ZLWK�UHVSHFW�WR�WKH�:DUUDQW
LQ�LVVXH�



-��$��������

�

$SSHOODQWV�UDLVH�WKH�IROORZLQJ�LVVXHV�IRU�RXU�FRQVLGHUDWLRQ�

���� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� DSSO\LQJ� WKH� 3HQQV\OYDQLD
5HFRUGLQJ�6WDWXWH�%RQD�ILGH�3XUFKDVHU�WR�WKH�IDFWV�RI�WKLV�FDVH"

����:KHWKHU�WKH� WULDO� FRXUW�HUUHG�E\�FRQVLGHULQJ� WKH�3HQQV\OYDQLD
5HFRUGLQJ� 6WDWXWH�%RQD� ILGH� 3XUFKDVHU� 'RFWULQH� ZKHQ� $SSHOOHHV
IDLOHG�WR�UDLVH�WKH�DIRUHVDLG�GHIHQVHV�DW�WULDO"

����:KHWKHU� WKH� UHFRUG� VXSSRUWV� WKH�7ULDO�&RXUW¶V� FRQFOXVLRQ� WKDW
$SSHOOHHV� KDG� QR� FRQVWUXFWLYH� RU� H[SUHVV� QRWLFH� RI� $SSHOODQWV¶
FODLP"

7KH�UHFRUG�LQGLFDWHV�WKDW�$SSHOODQWV�ZHUH�DEOH�WR�WUDFH�WKHLU�OLQH�RI�WLWOH

EDFN� WR� ����� DQG� WKH� RULJLQDO� .HDWLQJ�:LOOLQJ� :DUUDQW�� � $FFRUGLQJ� WR� WKH

UHFRUG��WKH�$SSHOOHHV¶�OLQH�RI�WLWOH�ZDV�WUDFHG�WKURXJK�D�GLIIHUHQW�FKDLQ�EDFN�WR

WKH�.HDWLQJ�:LOOLQJ�:DUUDQW���+RZHYHU��LQ�������WKHUH�ZDV�D�IODZ�LQ�$SSHOOHHV¶

FKDLQ�RI�WLWOH�GXH�WR�DQ�LQHIIHFWLYH�FRQYH\DQFH�EHWZHHQ�WKHLU�SUHGHFHVVRUV�LQ�

LQWHUHVW�

:LWK� UHVSHFW� WR� $SSHOOHHV¶� SUHGHFHVVRUV�� WKH� UHFRUG� LQGLFDWHV� WKDW� LQ

������0LOWRQ�6��.HOLXV�DQG�0DU\�.HOLXV�SXUFKDVHG�WKH�SDUFHO�LQ�GLVSXWH���,Q�WKDW

VDPH� \HDU�� WKH� .HOLXVHV� SURSHUO\� UHFRUGHG� WKHLU� GHHG� DV� SUHVFULEHG� E\� WKH

3HQQV\OYDQLD� 5HFRUGLQJ� 6WDWXWH��� � 7KH� .HOLXVHV� VXEVHTXHQWO\� GHYLVHG� WKH

SDUFHO�LQ�GLVSXWH�WR�$SSHOOHHV��ZKR�UHFRUGHG�WKH�SDUFHO�LQ������

                                                       
�� ,W� LV� LPSRUWDQW� WR�QRWH�WKDW��ZLWK� WKH�H[FHSWLRQ� RI� WKH�7UHDVXUHU¶V� VDOH� DQG
&RPPLVVLRQHU¶V�VDOH�OHGJHU�� WKH�RQO\�UHFRUGHG�GRFXPHQW�WKDW�ZRXOG�HVWDEOLVK
UHFRUG�QRWLFH�WR�$SSHOOHHV�LV�D������FRQYH\DQFH�RI�D�RQH�WKLUG�LQWHUHVW�LQ����
DFUHV�RI�ODQG���6LJQLILFDQWO\��KRZHYHU��WKLV�UHFRUGHG�GRFXPHQW�GRHV�QRW�LGHQWLI\
WKH� ZDUUDQW� DV� WKH� :LOOLQJ� :DUUDQW� ������ � 0RUHRYHU�� WKH� ����� DQG� ����
7UHDVXUHU¶V� 6DOH� 'HHGV� WR� $SSHOODQWV¶� SUHGHFHVVRUV� ZHUH� QRW� UHFRUGHG� XQWLO
�������7KLV�OHDYHV�D�JDS�RI�QHDUO\�����\HDUV�ZKHUH�$SSHOODQWV¶�SUHGHFHVVRUV
IDLOHG�WR�SURSHUO\�UHFRUG�WKHLU�GHHG���0RUHRYHU��WKH�UHFRUG�LQGLFDWHV�WKDW�XQWLO
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��� 7KH� WULDO� FRXUW� GHWHUPLQHG� WKDW� $SSHOODQWV¶� FKDLQ� RI� WLWOH� GDWHV� EDFN� WR

�����DQG�WKDW�$SSHOOHHV�IDLOHG�WR�HVWDEOLVK�WKHLU� WLWOH�SULRU�WR������� �7KH�WULDO

FRXUW� WKHQ� FRQFOXGHG� WKDW� $SSHOOHHV� GLG� QRW� SURYH� WKHLU� SUHGHFHVVRUV� HYHU

DFTXLUHG� WLWOH� WR� WKH� DFUHDJH� FRQWDLQHG� ZLWKLQ� WKH� VDLG� :DUUDQW�� � ,Q� VR

FRQFOXGLQJ��WKH�WULDO�FRXUW�KHOG�WKDW��EXW�IRU�WKH�3HQQV\OYDQLD�UHFRUGLQJ�VWDWXWH�

$SSHOODQWV�HVWDEOLVKHG�WKHLU�FODLP�WR�WLWOH�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�

3UHOLPLQDULO\��ZH�QRWH�WKDW�DSSHOODWH�UHYLHZ�RI�DQ�HTXLW\�PDWWHU�LV�OLPLWHG�WR

D�GHWHUPLQDWLRQ�RI�ZKHWKHU�WKH�FKDQFHOORU�FRPPLWWHG�DQ�HUURU�RI�ODZ�RU�DQ�DEXVH

RI�GLVFUHWLRQ���6RGHUEHUJ�Y��:HLVHO�� ����3D��6XSHU�� ���������$��G������������

0DUFKHWWL�Y��.DUSRZLFK������3D��6XSHU�����������$��G��������������7KH�VFRSH�RI

UHYLHZ�RI�D�ILQDO�GHFUHH�LQ�HTXLW\�LV�OLPLWHG�DQG�ZLOO�QRW�EH�GLVWXUEHG�XQOHVV�LW�LV

XQVXSSRUWHG�E\� WKH� HYLGHQFH� RU� GHPRQVWUDEO\� FDSULFLRXV�� �6RGHUEHUJ��VXSUD�

+RVWHWWHU� Y�� +RRYHU�� ���� 3D�� 6XSHU�� ��� ���� $��G� ����� �������� � +RZHYHU�

³FRQFOXVLRQV�RI�ODZ�RU�IDFW��EHLQJ�GHULYHG�IURP�QRWKLQJ�PRUH�WKDQ�WKH�FKDQFHOORU¶V

UHDVRQLQJ�IURP�XQGHUO\LQJ�IDFWV�DQG�QRW�LQYROYLQJ�D�GHWHUPLQDWLRQ�RI�FUHGLELOLW\�RI

ZLWQHVVHV�DUH�UHYLHZDEOH�´��6SUDQNOH�Y��%XUQV������3D��6XSHU����������������$��G

������ ����� ������� �TXRWLQJ� .URVQDU� Y�� 6FKPLGW� .URVQDU� 0F1DXJKWRQ

*DUUHWW�&R�������3D��6XSHU����������������$��G������������������

                                                                                                                                                                                       

WKH� FRPPHQFHPHQW� RI� WKLV� OLWLJDWLRQ�� $SSHOODQWV� KDG� OLWWOH� RU� QR� LQYROYHPHQW
ZLWK�WKH�SDUFHOV�LQ�GLVSXWH�
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$SSHOODQWV¶� ILUVW� FRQWHQWLRQ� LV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� DSSO\LQJ

3HQQV\OYDQLD¶V�UHFRUGLQJ�VWDWXWH�����3D�&�6�$����������WR�WKH�IDFWV�LQ�WKLV�FDVH

DVVHUWLQJ�WKDW�VXFK�DSSOLFDWLRQ�LV� UHWURDFWLYH�DQG� LOOHJDO�� �6HH����3D�&�6�$���

������$SSHOODQWV�FLWH�)DUPHUV�1DWLRQDO�%DQN�DQG�7UXVW�&R��RI�5HDGLQJ�Y�

%HUNV�&RXQW\�5HDO�(VWDWH�&R�������3D���������$��G������������LQ�VXSSRUW�RI

WKLV� FRQWHQWLRQ�� � ,Q� WKDW� FDVH�� RXU� VXSUHPH� FRXUW� KHOG� WKDW� VHFWLRQ� ����� DV

DPHQGHG� LQ� ����� DV� WR� PDNH� XQUHFRUGHG� GHHGV� LQYDOLG� DJDLQVW� VXEVHTXHQW

MXGJPHQW�FUHGLWRUV��GLG�QRW�DSSO\�WR�GHHGV�H[HFXWHG�SULRU�WR��������)DUPHUV

1DWLRQDO�%DQN�DQG�7UXVW�&R��RI�5HDGLQJ������3D��DW��������$��G�DW������,Q

HIIHFW�� WKH� FRXUW� KHOG� WKDW� UHWURDFWLYH� DSSOLFDWLRQ� RI� VHFWLRQ� ���� LV� QRW

SHUPLWWHG���,G�

� 1RWZLWKVWDQGLQJ� WKH� IDFW� WKDW� VHFWLRQ� ���� LV� QRW� WR� EH� DSSOLHG

UHWURDFWLYHO\�� WKH� 3HQQV\OYDQLD� UHFRUGLQJ� VWDWXWH� DSSOLHV� WR� WKH� SUHVHQW� FDVH

SXUVXDQW� WR� ��� 3D�&�6�$�� �� ����� HQDFWHG� LQ� ����� DQG� DPHQGHG� LQ� �����

6HFWLRQ����� UHTXLUHV� ³>D@OO�GHHGV�PDGH� LQ� WKH� VWDWH� WR� EH� DFNQRZOHGJHG�DQG

UHFRUGHG�ZLWKLQ�QLQHW\�GD\V�´�����3D�&�6�$��������� �'HHGV�QRW�FRQIRUPLQJ� WR

                                                       
��6HFWLRQ�����VWDWHV�LQ�SHUWLQHQW�SDUW�

(YHU\� VXFK� GHHG�� FRQYH\DQFH�� FRQWUDFW�� RU� RWKHU� LQVWUXPHQW� RI
ZULWLQJ�ZKLFK�VKDOO�QRW�EH�DFNQRZOHGJHG�RU�SURYHG�DQG�UHFRUGHG����
��VKDOO�EH�DGMXGJHG�IUDXGXOHQW�DQG�YRLG�DV�WR�DQ\�VXEVHTXHQW�ERQD
ILGH� SXUFKDVHU� RU� PRUWJDJHH� RU� KROGHU� RI� DQ\� MXGJPHQW�� GXO\
HQWHUHG� LQ� WKH� SURWKRQRWDU\¶V� RIILFH� RI� WKH� FRXQW\� LQ� ZKLFK� WKH
ODQGV�� WHQHPHQWV��RU�KHUHGLWDPHQWV�DUH�VLWXDWH��ZLWKRXW� DFWXDO� RU
FRQVWUXFWLYH� QRWLFH� XQOHVV� VXFK� GHHG�� FRQYH\DQFH�� FRQWUDFW�� RU
LQVWUXPHQW�RI�ZULWLQJ�VKDOO�EH�UHFRUGHG�������EHIRUH�WKH�UHFRUGLQJ�RI
WKH�GHHG�RU�FRQYH\DQFH�RU�WKH�HQWU\�RI�WKH�MXGJPHQW�XQGHU�ZKLFK
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WKLV� UXOH� ZLOO� EH� ³DGMXGJHG� IUDXGXOHQW� DQG� YRLG� DJDLQVW� DQ\� VXEVHTXHQW

SXUFKDVHU�������IRU�YDOLG�FRQVLGHUDWLRQ�´��,G���$V�HYLGHQFHG�E\�LWV�ODQJXDJH�DQG

LWV� VLPLODULWLHV� WR� VHFWLRQ� ����� VHFWLRQ� ����ZDV� DOVR� HQDFWHG� WR� SURWHFW� ERQD

ILGH� SXUFKDVHUV� DJDLQVW� ³GHFHSWLRXV� DSSHDUDQFH� RI� WLWOH�´� � 6HH� 0DQFLQH� Y�

&RQFRUG� /LEHUW\� 6DYLQJV� DQG� /RDQ�$VV¶Q�� ���� $��G� ����� ���� 3D�� 6XSHU�

���� ������� �KROGLQJ� WKDW� WKH� SULPDU\� REMHFWLYH� LQ� UHFRUGLQJ� GHHG� LV� WR� JLYH

SXEOLF� QRWLFH� LQ�ZKRP� WKH� WLWOH� UHVLGHV� VR� WKDW� QR� RQH�PD\� EH� GHIUDXGHG� E\

GHFHSWLRXV�DSSHDUDQFH�RI�WLWOH����0RUHRYHU��ZH�DGRSW�WKH�WKHRU\�WKDW�VHFWLRQV

����DQG�����RI�7LWOH����PXVW�EH�UHDG�WRJHWKHU���6HH�0LQHUV�1DWLRQDO�%DQN

RI�:LONHV�%DUUH�Y��.XKQV�����/X]�/�5HJ�5HS��������������

7KH� IDFWV� RI� WKLV� FDVH� LQYROYH� $SSHOOHHV� SUHGHFHVVRUV� LQ� WLWOH�� ZKR

SXUFKDVHG�SDUFHO� RI� ODQG� IRU� YDOXH� DQG�ZLWKRXW� QRWLFH� RI� $SSHOODQWV¶� DGYHUVH

LQWHUHVW� LQ�VXFK�SDUFHO�� � %HFDXVH� VHFWLRQV�����DQG�����DUH�ERWK� LQWHQGHG� WR

SURYLGH�WKH�VDPH�SURWHFWLRQV�WR�ERQD�ILGH�SXUFKDVHUV��DQG�LQ�OLJKW�RI� WKH�IDFW

WKDW� WKH� VHFWLRQV� PXVW� EH� UHDG� WRJHWKHU�� ZH� KROG� WKDW� WKH� WULDO� FRXUW� ZDV

FRUUHFW�LQ�DSSO\LQJ�WKH�3HQQV\OYDQLD�UHFRUGLQJ�VWDWXWH�WR�WKH�IDFWV�RI�WKLV�FDVH�

0LQHUV�1DWLRQDO�%DQN�RI�:LONHV�%DUUH��VXSUD��0DQFLQH��VXSUD�

1H[W��$SSHOODQWV�FRQWHQG��FLWLQJ�.DLVHU�(QHUJ\�,QF��Y��&RPPRQZHDOWK

RI� 3HQQV\OYDQLD�� 'HSDUWPHQW� RI� (QYLURQPHQWDO� 5HVRXUFHV�� ���� $��G

������3D��&RPPZ���������WKDW�WKH�ERQD�ILGH�SXUFKDVHU�FRQFHSW�GRHV�QRW�DSSO\

WR� WKH� IDFWV� RI� WKH� SUHVHQW� FDVH� EHFDXVH� $SSHOOHHV¶� JUDQWRU� GLG� QRW� SRVVHVV

                                                                                                                                                                                       

VXFK�VXEVHTXHQW�SXUFKDVHU��PRUWJDJHH��RU�MXGJPHQW�FUHGLWRU�VKDOO
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OHJDO�WLWOH���,Q�.DLVHU��VXSUD��WKH�&RPPRQZHDOWK�&RXUW�KHOG�WKDW�³>W@KH�ERQD

ILGH�SXUFKDVHU�FRQFHSW�DSSOLHV�RQO\�WR�SXUFKDVHUV�RI�OHJDO�WLWOH�´��,G��DW�����

�FLWLQJ����3�/�(��6DOHV� RI�5HDOW\������� ��������� � 7KH�&RPPRQZHDOWK�&RXUW¶V

GHFLVLRQ�LQ�.DLVHU��VXSUD��LV�QRW�ELQGLQJ�RQ�WKLV�FRXUW���0RUHRYHU��ZH�GR�QRW

ILQG� WKH� &RPPRQZHDOWK� &RXUW¶V� GHFLVLRQ� LQVWUXFWLYH�� LQ� IDFW�� ZH� ILQG� WKH

&RPPRQZHDOWK� &RXUW¶V� DUJXPHQW� LQFRQVLVWHQW� ZLWK� WKH� ERQD� ILGH� SXUFKDVHU

FRQFHSW�FRQWDLQHG�ZLWKLQ�WKH�UHFRUGLQJ�VWDWXWH�RI�WKLV�&RPPRQZHDOWK�

7KH�UHFRUGLQJ�VWDWXWH�ZDV�LQWHQGHG�WR�SURWHFW�ERQD�ILGH�SXUFKDVHUV�ZKR

JLYH�YDOXH� IRU� ODQG�� �/RQJ�-RKQ�6LOYHU¶V�,QF��Y��)LRUH������3D��6XSHU�����

���������$��G������������������FLWLQJ�/XQG�Y��+HLQULFK�������3D����������

$��G� ���� ��������� � ,Q� RUGHU� WR� TXDOLI\� DV� D� ERQD� ILGH� SXUFKDVHU�� WKH

VXEVHTXHQW�EX\HU�PXVW�EH�ZLWKRXW�QRWLFH�RI�D�SULRU�HTXLWDEOH�LQWHUHVW���,G�

,I� ³OHJDO� WLWOH�´� ZLWKLQ� WKH� $SSHOODQW¶V� GHILQLWLRQ�� ZHUH� UHTXLUHG� IRU� D

VXEVHTXHQW� SXUFKDVHU� WR� TXDOLI\� DV� D� ERQD� ILGH� SXUFKDVHU�� WKH� UHFRUGLQJ

VWDWXWH� ZRXOG� QRW� IXUWKHU� LWV� LQWHQGHG� JRDOV�� � )RU� LQVWDQFH�� LQ� WKH� W\SLFDO

UHFRUGLQJ� VWDWXWH� VLWXDWLRQ�� D� JUDQWRU� VHOOV� ODQG� WR� D� JUDQWHH� ZKR� GRHV� QRW

UHFRUG�WKH�GHHG��WKHQ��D�VXEVHTXHQW�EX\HU�SXUFKDVHV�WKH�VDPH�ODQG�IURP�WKH

VDPH�JUDQWRU�DV�WKH�RULJLQDO�JUDQWHH�DQG�WKLV�VXEVHTXHQW�JUDQWHH�UHFRUGV�KLV

GHHG�EHIRUH� WKH�ILUVW�JUDQWHH�� �7KH� VXEVHTXHQW� JUDQWHH�GRHV�QRW� KDYH� ³OHJDO

WLWOH´�ZLWKLQ�WKH�$SSHOODQW¶V�GHILQLWLRQ�EHFDXVH�DW�WKH�WLPH�WKH�ODQG�ZDV�VROG�WR

KLP�� WKH� JUDQWRU� GLG� QRW� KDYH� OHJDO� WLWOH� WR� JLYH� VXFK� ULJKW�� � <HW�

                                                                                                                                                                                       

FODLP������3D��&�6�$��������
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QRWZLWKVWDQGLQJ�WKH�IDFW�WKDW�KH�GRHV�QRW�KDYH�³OHJDO� WLWOH�´�KH�LV�D�ERQD�ILGH

SXUFKDVHU� LI� DW� WKH� WLPH� RI� WKH� VDOH� KH� ZDV� ZLWKRXW� QRWLFH� RI� DQ� DGYHUVH

LQWHUHVW�DQG�YDOXH�ZDV�JLYHQ� IRU� WKH�SXUFKDVH�RI� WKH� ODQG�� �6HH�/RQJ�-RKQ

6LOYHU¶V��VXSUD���$V�HYLGHQFHG�KHUH��LPSRVLQJ�D�UHTXLUHPHQW�RI�³OHJDO�WLWOH´�WR

WKH� GHILQLWLRQ� RI� D� ERQD� ILGH� SXUFKDVHU� ZRXOG� QHDUO\� UHQGHU� WKH� UHFRUGLQJ

VWDWXWH�XVHOHVV���:H��WKHUHIRUH��ILQG�QR�PHULW�LQ�$SSHOODQWV¶�DUJXPHQW�

$SSHOODQWV¶�QH[W�FRQWHQWLRQ�LV�WKDW�$SSHOOHHV�FDQQRW�EH�SURWHFWHG�XQGHU

WKH� UHFRUGLQJ� VWDWXWH� EHFDXVH� WKH\� LQKHULWHG� WKH� GLVSXWHG� ODQG� SDUFHO� IURP

WKHLU� SUHGHFHVVRUV�LQ�LQWHUHVW�� � ,Q� VXSSRUW� RI� WKLV� FRQWHQWLRQ�� $SSHOODQWV� FLWH

8�6��Y���������$FUHV�RI�/DQG������)�6XSS������� �0�'�� 3D�� ������� �7KHUH�

WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�0LGGOH�'LVWULFW�RI�3HQQV\OYDQLD�KHOG�WKDW

³>K@HLUV�� ZKR� KDYH� JLYHQ� QRWKLQJ� RI� YDOXH� LQ� UHWXUQ� IRU� WLWOH�� DUH� QRW� LQ� WKH

SRVLWLRQ�RI�ERQD�ILGH�SXUFKDVHUV��PRUWJDJHHV��DQG�MXGJPHQW�FUHGLWRUV�´��,G��DW

�������(YHQ�WKRXJK�WKLV�LV�D�FRUUHFW�UXOH�RI�ODZ��WKH�WULDO�FRXUW�GLG�QRW�HUU�E\

IDLOLQJ�WR�DSSO\�LW�LQ�WKH�SUHVHQW�FDVH�

� ,Q�7KRPSVRQ�Y��&KULVWLH������3D���������$��������������RXU�VXSUHPH

FRXUW�SRLQWHG�RXW�WKDW�³>L@W�LV�ZHOO�VHWWOHG�WKDW�D�ERQD�ILGH�SXUFKDVHU��ZLWKRXW

QRWLFH� RI� D� VHFUHW� DJUHHPHQW� RU� WUXVW�� WDNHV� WLWOH� GLVFKDUJHG� IURP� VXFK

DJUHHPHQW�RU�WUXVW��DQG�WKDW�KH�FDQ�FRQYH\�JRRG�WLWOH�HYHQ�WKRXJK�KLV�YHQGHH

KDV�KDG�DFWXDO�QRWLFH�´� �7KRPSVRQ������3D��DW���������$��DW������FLWDWLRQV

RPLWWHG���VHH�DOVR����$P�-XU���'�9HQGRU�DQG�3XUFKDVHU��������VWDWLQJ� WKDW

³>J@HQHUDOO\��D�UHPRWH�SXUFKDVHU�RI�UHDO�HVWDWH�ZKRVH�SXUFKDVH�GRHV�QRW�IXOILOO
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DOO�WKH�UHTXLVLWHV�IRU�SURWHFWLRQ�GXH�D�ERQD�ILGH�SXUFKDVHU�PD\�QHYHUWKHOHVV�EH

DFFRUGHG�SURWHFWLRQ�EHFDXVH�RI�D�SXUFKDVHU�ZKR�LV�HQWLWOHG�WKHUHWR´���FLWDWLRQV

RPLWWHG��� � (VVHQWLDOO\�� RXU� VXSUHPH� FRXUW¶V� KROGLQJ� LQ� 7KRPSVRQ�� VXSUD�

H[WHQGHG�ERQD�ILGH�SXUFKDVHU�SURWHFWLRQ�WR�YHQGHHV�ZKR�SXUFKDVH�ODQG�IURP�D

ERQD� ILGH� SXUFKDVHU� YHQGRU�� HYHQ� ZKHUH� WKH� YHQGHH� KDV� QRWLFH� RI� DGYHUVH

LQWHUHVWV�LQ�WKH�SURSHUW\���7KH�SXUSRVH�RI�WKLV�UXOH�LV�WR�³SUHYHQW�D�VWDJQDWLRQ

RI�SURSHUW\�DQG�WR�SURWHFW�WKH�ILUVW�SXUFKDVHU��ZKR��EHLQJ�HQWLWOHG�WR�KROG�DQG

HQMR\��PXVW�EH�HTXDOO\�HQWLWOHG�WR�VHOO�´�����$P�-XU���'�9HQGRU�DQG�3XUFKDVHU

��������FLWDWLRQV�RPLWWHG��

8QGHU�WKH�DIRUHVDLG�UDWLRQDOH��ZH�H[WHQG�SURWHFWLRQ�WR�GHYLVHHV�DQG�KHLUV

ZKR�WDNH�IURP�D�ERQD�ILGH�SXUFKDVHU���7KH�SXUSRVH�KHUH�LV�QRW�WR�SURWHFW�WKH

KHLU� RU� GHYLVHH�� EXW� WR� SHUPLW� WKH� ERQD� ILGH� SXUFKDVHU� WR� FRQYH\� KLV� ODQG�

0RUHRYHU��WKH�DSSOLFDWLRQ�RI�WKLV�SULQFLSOH�WR�KHLUV�DQG�GHYLVHHV�ZLOO�IXUWKHU�WKH

SROLF\� RI� SUHYHQWLQJ� WKH� VWDJQDWLRQ� RI� SURSHUW\� DV� ZHOO� DV� WKH� SROLFLHV

VXUURXQGLQJ� WKH� ERQD� ILGH� SXUFKDVHU� FRQFHSW�� � /RQJ� -RKQ� 6LOYHU¶V�� VXSUD�

:H� DUH� QRW�� KRZHYHU�� H[WHQGLQJ� SURWHFWLRQ� WR� KHLUV� DQG� GHYLVHHV� ZKR� WDNH

IURP�RQH�ZKR�KDV�QRW� DFTXLUHG� VWDWXV� DV� D�ERQD� ILGH� SXUFKDVHU�� � ([WHQGLQJ

VXFK� SURWHFWLRQ� ZRXOG� QRW� IXUWKHU� WKH� XQGHUO\LQJ� SXUSRVH� RI� WKH� UHFRUGLQJ

VWDWXWH� DQG� WKH� ERQD� ILGH� SXUFKDVHU� GRFWULQH�� �6HH�0DQFLQH�� VXSUD�� /RQJ

-RKQ�6LOYHU¶V��VXSUD�

,Q�WKH�SUHVHQW�FDVH��WKH�UHFRUG�LQGLFDWHV�WKDW�0LOWRQ�6��.HOLXV�DQG�0DU\

.HOLXV��$SSHOOHHV¶�SUHGHFHVVRUV�LQ�LQWHUHVW��ZHUH�ERQD�ILGH�SXUFKDVHUV�IRU�YDOXH
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ZLWKRXW�QRWLFH�RI�$SSHOODQWV¶�SUHGHFHVVRUV¶�FODLP���7KH�UHFRUG�IXUWKHU�LQGLFDWHV

WKDW�� LQ� ������ WKH� .HOLXVHV� UHFRUGHG� WKHLU� GHHG� LQ� DFFRUGDQFH� ZLWK� WKH

3HQQV\OYDQLD�UHFRUGLQJ�VWDWXWH���,Q�������WKH�SDUFHO�LQ�GLVSXWH�ZDV�GHYLVHG�WR

$SSHOOHHV� IURP� WKH� .HOLXV� HVWDWH�� � $W� WKDW� WLPH�� $SSHOOHHV� SURSHUO\� UHFRUGHG

WKHLU� LQWHUHVW�� � ,Q� DFFRUGDQFH� ZLWK� WKH� SULQFLSOH� VHW� IRUWK� DERYH�� $SSHOOHHV

DFTXLUHG�WKHLU�LQWHUHVW�VXEMHFW�WR�WKH�SURWHFWLRQ�DIIRUGHG�WR�WKHLU�SUHGHFHVVRUV

DV�ERQD�ILGH�SXUFKDVHUV���%HFDXVH�WKH�.HOLXVHV�DFTXLUHG�WLWOH�VXSHULRU�WR�WKDW�RI

$SSHOODQWV¶�SUHGHFHVVRUV��$SSHOOHHV�KDYH�� WKHUHIRUH��DFTXLUHG�WLWOH�VXSHULRU� WR

WKDW�RI�WKH�$SSHOODQWV�

$SSHOODQWV�DUJXH�SXUVXDQW�WR�/RQJ�-RKQ�6LOYHU¶V��VXSUD��WKDW��EHFDXVH

$SSHOODQWV�DQG�$SSHOOHHV�GLG�QRW�SXUFKDVH� WKH� ODQG� IURP�D� FRPPRQ�JUDQWRU�

$SSHOOHHV� FDQQRW� EH� ERQD� ILGH� SXUFKDVHUV� IRU� SXUSRVHV� RI� WKH� UHFRUGLQJ

VWDWXWH���$SSHOODQWV�PLVFRQVWUXH�WKH�/RQJ�-RKQ�6LOYHU¶V�GHFLVLRQ�

,Q� WKHLU� EULHI�� $SSHOODQWV� TXRWH� WKH� IROORZLQJ� H[FHUSW� IURP� /RQJ� -RKQ

6LOYHU¶V�

$W�FRPPRQ�ODZ��WKH�ILUVW�EX\HU¶V�GHHG�ZDV�VXSHULRU�WR�VXEVHTXHQW
GHHGV�WR�WKH�SURSHUW\�FRQYH\HG�E\�WKH�VDPH�JUDQWRU��UHJDUGOHVV�RI
ZKHWKHU� WKH� ILUVW� GHHG� ZDV� ZLWKRXW� FRQVLGHUDWLRQ� DQG� WKH
VXEVHTXHQW�GHHG�ZDV�WR�D�ERQD�ILGH�SXUFKDVHU���7KH�3HQQV\OYDQLD
UHFRUGLQJ� VWDWXWH�� KRZHYHU�� SURWHFWV� VXEVHTXHQW� SXUFKDVHUV� E\
JLYLQJ� D� VXEVHTXHQW� SXUFKDVHU� IRU� YDOXH� ZLWKRXW� QRWLFH� RI� SULRU
WUDQVDFWLRQ�SULRULW\�RYHU�WKH�HTXLWDEOH�HVWDWH�RI�WKH�ILUVW�RZQHU�

/RQJ� -RKQ� 6LOYHU¶V�� ���� 3D�� 6XSHU�� DW� ����� ���� $��G� DW� �������� � 7KH

ODQJXDJH� LQ� WKH� IRUHJRLQJ� TXRWH� GRHV� QRW� VXJJHVW� WKDW� LQ� RUGHU� IRU� WKH

3HQQV\OYDQLD�UHFRUGLQJ�VWDWXWH�WR�DSSO\��WKH�WZR�SDUWLHV�LQ�GLVSXWH�PXVW�KDYH
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UHFHLYHG� WKHLU� LQWHUHVW� IURP� D� FRPPRQ� JUDQWRU�� � ,W� PHUHO\� GHPRQVWUDWHV� D

VLWXDWLRQ�ZKHUH� WKH� UHFRUGLQJ� VWDWXWH� DSSOLHV�� � 2Q� LWV� IDFH�� WKH� 3HQQV\OYDQLD

UHFRUGLQJ� VWDWXWH� GRHV� QRW� VSHFLI\� ZKHWKHU� SDUWLHV� LQ� GLVSXWH� PXVW� KDYH

DFTXLUHG� WKHLU� ODQG� IURP� D� FRPPRQ� JUDQWRU�� � 6HH� ��� 3D�&�6�$�� �� ����

)XUWKHUPRUH��LQ�)DUPHU�Y��)LVKHU������3D���������������$������������������

RXU�VXSUHPH�FRXUW�VSHFLILFDOO\�KHOG��³>Z@KHQ�������FDVHV�VSHDN�LQ�WKLV�FRQQHFWLRQ

RI�GHHGV�IURP�WKH�VDPH�JUDQWRU��WKH\�GR�QRW�PHDQ�QHFHVVDULO\�IURP�WKH�VDPH

SHUVRQ��EXW�GHHGV�SXUSRUWLQJ�WR�FRQYH\�WKH�VDPH�WLWOH��ZKHWKHU�E\�JUDQWRU��KLV

KHLU��KLV�KHLU¶V�JUDQWHH�RU�DQ\�RWKHU�SHUVRQ�LQ�WKH�GHYROXWLRQ�RI�WKH�VDPH�OLQH

RI�WLWOH�´��,G�

,Q�OLJKW�RI�WKH�VXSUHPH�FRXUW¶V�GHFLVLRQ�LQ�)LVKHU��VXSUD��DQG�WDNLQJ�LQWR

FRQVLGHUDWLRQ�WKH�ODQJXDJH�RI�WKH�UHFRUGLQJ�VWDWXWH��LW�LV�FOHDU�WKDW�$SSHOODQWV¶

LQWHUSUHWDWLRQ� RI�/RQJ�-RKQ�6LOYHU¶V��VXSUD�� LV� HUURQHRXV�� � )XUWKHUPRUH�� LQ

WKH�SUHVHQW�FDVH��WKH�GLVSXWHG�GHHGV�SXUSRUW�WR�FRQYH\�WKH�VDPH�WLWOH��WKHUHE\

PDNLQJ� LW� FOHDU�WKDW� WKH� UHFRUGLQJ�VWDWXWH� LV�DSSOLFDEOH�� �6HH�)LVKHU��VXSUD�

7KHUHIRUH��WKH�WULDO�FRXUW�DFWHG�SURSHUO\�E\�DSSO\LQJ�WKH�3HQQV\OYDQLD�UHFRUGLQJ

VWDWXWH�WR�WKH�IDFWV�RI�WKLV�FDVH�

$SSHOODQWV� QH[W� FRQWHQG� WKDW� WKH� WULDO� FRXUW� HUUHG� E\� UXOLQJ� WKDW

$SSHOODQWV�GLG�QRW�FRPSO\�ZLWK�WKH�3HQQV\OYDQLD�UHFRUGLQJ�VWDWXWH���$SSHOODQWV

DUJXH�WKH\�ZHUH�LQ�FRPSOLDQFH�ZLWK�WKH�VWDWXWH�EHFDXVH�UHFRUG�RI�WLWOH�WR�WKH

ODQG� ZDV� UHFRUGHG� LQ� WKH� 3URWKRQRWDU\¶V� %RRN� RI� 7UHDVXUHU¶V
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$FNQRZOHGJHPHQWV� RI� 8QVHDWHG� /DQGV�� WKHUHE\� JLYLQJ� FRQVWUXFWLYH� QRWLFH� RI

WKHLU�SUHGHFHVVRUV¶�LQWHUHVW�LQ�VXFK�SDUFHO�

7KH�3HQQV\OYDQLD�6XSUHPH�&RXUW�KDV�KHOG�

>L@W�LV�ZHOO�VHWWOHG�WKDW�SXUFKDVHUV� �� �� ��RI� UHDO�HVWDWH�DUH�DIIHFWHG
QRW� RQO\� E\�PDWWHUV� RI�ZKLFK� WKH\� KDG� DFWXDO� NQRZOHGJH� DQG� E\
ZKDW� DSSHDUHG� LQ� WKH� RIILFH� RI� WKH� UHFRUGHU� RI� GHHGV� DQG� LQ� WKH
YDULRXV�FRXUWV�RI�UHFRUG�ZKRVH�WHUULWRULDO�MXULVGLFWLRQ�HPEUDFHG�WKH
ODQG� LQ� GLVSXWH�� EXW� DV�ZHOO� µE\�ZKDW� WKH\� FRXOG�KDYH� OHDUQHG� E\
LQTXLU\� RI� WKH� SHUVRQ� LQ� SRVVHVVLRQ� DQG� RI� RWKHUV�� ZKR� WKH\� KDG
UHDVRQ�WR�EHOLHYH��NQHZ�RI�IDFWV�ZKLFK�PLJKW�DIIHFW�WLWOH�¶

�6LGOH� Y�� .DXIPDQQ�� ���� 3D�� ����� ����� ��� $��G� ���� ��� ������� �TXRWLQJ

6DOYDWLRQ�$UP\�,QF��7UXVWHHV�Y�� /DZVRQ�� ����3D�� ��������������$�� ����

��������������+RZHYHU��D�SXUFKDVHU�ZLOO�QRW�EH�SUHMXGLFHG�E\�IDFWV��ZKLFK�KH

FRXOG�QRW�KDYH�OHDUQHG�E\�LQTXLU\���6DOYDWLRQ�$UP\�,QF��7UXVWHHV������3D��DW

����� ���� $�� DW� ���� �FLWLQJ� /RZHUV� $SSHDO�� �� :DON� ����� �� /HJ�'D]�� ��

��������

$FFRUGLQJ�WR�WKH�UHFRUG�LQ�WKH�SUHVHQW�FDVH��ERWK�SDUWLHV�DJUHH�WKDW�WKH

RIILFH� RI� WKH� 5HFRUGHU� RI� 'HHGV� GRHV� QRW� FRQWDLQ� DQ\� UHFRUG� RI� DQ� LQWHUHVW

DGYHUVH�WR�WKDW�RI�$SSHOOHHV���,Q�IDFW��$SSHOODQWV¶�SUHGHFHVVRUV�IDLOHG�WR�UHFRUG

WKHLU�GHHG�IRU�QHDUO\�����\HDUV�� �0RUHRYHU��$SSHOOHHV�DQG� WKHLU�SUHGHFHVVRUV

KDG�QR� UHDVRQ� WR� NQRZ��XS�XQWLO� WKH� WLPH�RI� WKLV� OLWLJDWLRQ�� RI� DQ\� SHUVRQ� LQ

SRVVHVVLRQ��RU�RI�DQ\�SHUVRQ�ZKR�PLJKW�NQRZ�RI�IDFWV�WKDW�PD\�KDYH�DIIHFWHG

WKHLU� WLWOH�� � $SSHOOHHV�KDG� QR� UHDVRQ� WR� NQRZ� RI� WKH� UHFRUG� FRQWDLQHG� LQ� WKH

3URWKRQRWDU\¶V�%RRN�RI�7UHDVXUHU¶V�$FNQRZOHGJHPHQWV�RI�8QVHDWHG�/DQGV��DQG

LW� LV� QRW� OLNHO\� WKDW� LQTXLU\� ZRXOG� KDYH� OHG� WR� VXFK� NQRZOHGJH�� � 7KHUHIRUH�
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$SSHOODQWV¶� DUJXPHQW� WKDW� $SSHOOHHV� KDG� FRQVWUXFWLYH� NQRZOHGJH� GXH� WR� WKH

UHFRUG�RI�WKH�7UHDVXU\�'HHG�ODFNV�PHULW�DQG�WKH�WULDO�FRXUW�FRUUHFWO\�KHOG�WKDW

$SSHOOHHV� DQG� WKHLU� SUHGHFHVVRUV� ZHUH� ZLWKRXW� QRWLFH� RI� $SSHOODQWV¶� DGYHUVH

LQWHUHVWV�

:LWK�UHVSHFW�WR�WKHLU�QH[W�LVVXH��$SSHOODQWV�FRQWHQG�WKDW�$SSHOOHHV�IDLOHG

WR� UDLVH� LQ� WKHLU� SOHDGLQJV�� WKH� LVVXHV� RI� QRWLFH� DQG� ERQD� ILGH� SXUFKDVHU�

$SSHOODQWV� DUJXH� WKDW� VXFK� GHIHQVHV� ZHUH� ZDLYHG� DW� WULDO� EHFDXVH� $SSHOOHHV

IDLOHG�WR�UDLVH�VXFK�GHIHQVHV�LQ�WKHLU�SUHOLPLQDU\�REMHFWLRQV��DQVZHU�RU�UHSO\�LQ

WKH�WULDO�FRXUW�SURFHHGLQJV���6HH�3D�5�&�3���������:H�GLVDJUHH�

5XOH������VWDWHV�LQ�SHUWLQHQW�SDUW�WKDW�³>D@�SDUW\�ZDLYHV�DOO�GHIHQVHV�DQG

REMHFWLRQV�ZKLFK�KH�GRHV�QRW�SUHVHQW�HLWKHU�E\�SUHOLPLQDU\�REMHFWLRQ��DQVZHU

RU�UHSO\��������´��3D�5�&�3���������,QVWDQWO\��$SSHOOHHV�KDYH�FRPSOLHG�ZLWK�WKLV

5XOH��DV�WKH\�VSHFLILFDOO\�VWDWHG�LQ�SDUDJUDSKV���������DQG����RI�WKHLU�DQVZHU

WR�$SSHOODQWV¶�DPHQGHG�FRPSODLQW�WKDW�³WKH�FKDLQ�RI�WLWOH�RI�WKH�>$SSHOODQWV@�LV

GHIHFWLYH� LQ� WKDW� WKH\� GLG� QRW� UHFRUG� WKHLU� GHHG� LQ� D� SURPSW� PDQQHU�� DQG

GHOD\HG�UHFRUGLQJ�XQWLO�DIWHU�WKH�UHFRUGLQJ�RI�WKH�>$SSHOOHHV¶@�WLWOH�ZKLFK�JDYH

WKH�>$SSHOOHHV@�VXSHULRU�WLWOH�WR�WKH�VXEMHFW�SURSHUW\�´���7KLV�GHQLDO�ZDV�VWDWHG

LQ�UHVSRQVH�WR�$SSHOODQWV¶�DOOHJDWLRQ�WKDW�$SSHOODQWV�KDG�EHHQ�LQ�SRVVHVVLRQ�RI

WKH�GLVSXWHG�SDUFHO�RI�ODQG�VLQFH������

:H�QRWH�WKDW�HPERGLHG�ZLWKLQ�WKH�UHFRUGLQJ�VWDWXWHV�DUH�SURYLVLRQV�WKDW

UHTXLUH� D� GHHG� WR� EH� UHFRUGHG� LQ� D� SURPSW� PDQQHU� DQG� LI� WKH� GHHG� LV� QRW

UHFRUGHG�ZLWKLQ�WKH�SUHVFULEHG�WLPH�SHULRG�LW�ZLOO�EH�³DGMXGJHG�IUDXGXOHQW�DQG



-��$��������

��

YRLG�DJDLQVW�DQ\�VXEVHTXHQW�SXUFKDVHU� �� �� �� IRU�YDOLG�FRQVLGHUDWLRQ�´� �6HH���

3D�&�6�$����������0RUHRYHU��DQG�DV�VWDWHG�DERYH��WKH�SXUSRVH�RI�WKH�UHFRUGLQJ

VWDWXWHV�LV�WR�SURWHFW�ERQD�ILGH�SXUFKDVHUV���6HH�0DQFLQH��VXSUD���$V�VXFK�

$SSHOOHHV� SOHDGHG� VXIILFLHQW� IDFWV� LQ� WKHLU� GHQLDO� RI� $SSHOODQWV¶� DOOHJDWLRQV� DV

VHW� IRUWK� DERYH� VR� DV� WR� EULQJ� WKH� FDVH�ZLWKLQ� VHFWLRQ������ � 7KXV��$SSHOOHHV

VDWLVILHG� WKH�5XOH������ UHTXLUHPHQWV�DQG�GLG�QRW�ZDLYH� WKHLU�GHIHQVHV�XQGHU

WKH� 3HQQV\OYDQLD� UHFRUGLQJ� VWDWXWH�� � $SSHOODQW¶V� DUJXPHQW�� WKHUHIRUH�� LV

ZLWKRXW�PHULW�

$SSHOODQW¶V� ILQDO� FODLP� LV� WKDW� WKH� UHFRUG� ODFNV� DQ\� HYLGHQFH� VXSSRUWLQJ

WKH� WULDO� FRXUW¶V� GHWHUPLQDWLRQ� WKDW� $SSHOOHHV� KDG� QR� DFWXDO� RU� FRQVWUXFWLYH

QRWLFH� RI� $SSHOODQWV¶� DGYHUVH� LQWHUHVWV�� �:H� GLVDJUHH�� � $V� VWDWHG� DERYH�� WKH

UHFRUG�FRQWDLQV�D�YROXPLQRXV�KLVWRU\�RI�WKH�ODQG�WUDFW�LQ�LVVXH�GDWLQJ�EDFN�DV

IDU�DV��������,W�FOHDUO\�VKRZV�WKDW�$SSHOODQWV¶�SUHGHFHVVRUV�KDG�IDLOHG�WR�UHFRUG

IRU� DSSUR[LPDWHO\� ���� \HDUV�� ILQDOO\� UHFRUGLQJ� LQ� ������ � ,W� IXUWKHU� LOOXVWUDWHV

WKDW�$SSHOOHHV¶� SUHGHFHVVRUV� SURSHUO\� UHFRUGHG� LQ������� DIWHU� SXUFKDVLQJ� WKH

ODQG� IRU� YDOXH�� � 7KH� IDFW� WKDW� $SSHOODQWV¶� SUHGHFHVVRUV� IDLOHG� WR� UHFRUG� WKHLU

GHHG�IRU�PRUH�WKDQ�D�FHQWXU\��ZKHQ� WKH�VWDWXWH� UHTXLUHV� UHFRUGLQJ�ZLWKLQ���

GD\V�� LV� FOHDUO\� HQRXJK� HYLGHQFH� IRU� WKH� WULDO� FRXUW� WR� KDYH� GHWHUPLQHG� WKDW

$SSHOOHHV�IDLOHG�WR�KDYH�QRWLFH�RI�$SSHOODQWV¶�DGYHUVH�LQWHUHVWV������3D�&�6�$���
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