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$SSHOODQW�$VWUR�,QWHUQDWLRQDO�&RUSRUDWLRQ��$VWUR��DSSHDOV�IURP�DQ�RUGHU�RI

WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� &HQWUH� &RXQW\� ZKHUHLQ� WKH� FRXUW� ³SLHUFHG� WKH

FRUSRUDWH� YHLO´� WR� UHDFK� $VWUR¶V� DVVHWV�� � $VWUR� FODLPV� WKDW� WKH� FRXUW� GLG� QRW

SURSHUO\�DSSO\�WKH�³SLHUFLQJ�WKH�FRUSRUDWH�YHLO´�DQDO\VLV���:H�DJUHH�DQG�UHYHUVH�

0LQHUV�� ,QF�� �0LQHUV�� REWDLQHG� D� GHIDXOW� MXGJPHQW� DJDLQVW� $OSLQH

(TXLSPHQW�&RUSRUDWLRQ��$OSLQH��LQ�%RXOGHU�&RXQW\��&RORUDGR�RQ�-XO\���������

LQ� WKH� DPRXQW� RI� ������������ � ,Q� SXUVXLW� RI� H[HFXWLRQ�� 0LQHUV� KDG� WKH

MXGJPHQW� WUDQVIHUUHG� WR� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� &HQWUH� &RXQW\� RQ

2FWREHU�����������2Q�WKDW�VDPH�GDWH��0LQHUV�ILOHG�D�ZULW�RI�H[HFXWLRQ�DJDLQVW

$OSLQH�GLUHFWLQJ�WKH�VKHULII�WR�OHY\�RQ�SURSHUW\�RI�$OSLQH�DQG�DJDLQVW�0LG�6WDWH
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%DQN�DV�D�JDUQLVKHH���$OSLQH�PDLQWDLQHG�SD\UROO�DQG�JHQHUDO�DFFRXQWV�DW�0LG�

6WDWH� %DQN� WKDW� FRQWDLQHG� EDODQFHV� RI� �������� DQG� �������� UHVSHFWLYHO\�

7KHVH�DFFRXQWV�ZHUH�REYLRXVO\�LQVXIILFLHQW�WR�VDWLVI\�WKH�MXGJPHQW���7KH�6KHULII

RI� &HQWUH� &RXQW\�ZDV� WKHQ� GLUHFWHG� WR� DQG� GLG� OHY\� XSRQ� SHUVRQDO� SURSHUW\

ORFDWHG�DW�����3OHDVDQW�9LHZ�%RXOHYDUG��%HOOHIRQWH�� 3$�������� �$VWUR� ILOHG� D

SURSHUW\�FODLP�DVVHUWLQJ�WKDW�WKH�SHUVRQDO�SURSHUW\�DW�WKDW�ORFDWLRQ�ZDV�$VWUR¶V

DQG�QRW�WKH�GHIHQGDQW¶V�

2Q� 1RYHPEHU� ��� ������ WKH� 6KHULII� RI� &HQWUH� &RXQW\� PDGH� WKH� LQLWLDO

GHWHUPLQDWLRQ�� SXUVXDQW� WR� 3D�5�&�3�� ������ WKDW� $VWUR� ZDV� WKH� SULPD� IDFLH

RZQHU� RI� WKH� SURSHUW\�� � 2Q� 1RYHPEHU� ���� ������ 0LQHUV� ILOHG� DQ� 2EMHFWLRQ� WR

6KHULII¶V� 'HWHUPLQDWLRQ� DQG� DQ� $PHQGHG� 2EMHFWLRQ� WR� 6KHULII¶V� 'HWHUPLQDWLRQ�

0LQHUV� DOOHJHG� WKDW� LW� ZDV� ³HQWLWOHG� WR� µSLHUFH� WKH� FRUSRUDWH� YHLO¶� RI� $VWUR� DQG

UHDFK�DVVHWV�DWWHPSWHG�WR�EH�VKLHOGHG�IURP�DWWDFKPHQW�´��$�KHDULQJ�ZDV�KHOG�RQ

0LQHUV¶�REMHFWLRQV�RQ�0DUFK������������2Q�$XJXVW����������WKH�FRXUW�LVVXHG�DQ

RSLQLRQ� DQG� RUGHU� ILQGLQJ� WKDW� $VWUR� ZDV� WKH� ³DOWHU� HJR� FRUSRUDWLRQ´� RI� $OSLQH

(TXLSPHQW�DQG�GLUHFWLQJ�WKH�VKHULII�WR�SURFHHG�ZLWK�WKH�H[HFXWLRQ�VDOH�RI�$VWUR¶V

SURSHUW\�LQ�VDWLVIDFWLRQ�RI�WKH�MXGJPHQW�DJDLQVW�$OSLQH�

$VWUR�UDLVHV�WKUHH�LVVXHV�IRU�RXU�FRQVLGHUDWLRQ�

�� :KHWKHU� LW� ZDV� HUURU� IRU� WKH� FRXUW� EHORZ�� KDYLQJ� IDFWXDOO\
GHWHUPLQHG� WKDW� $SSHOODQW� RZQHG� WKH� SURSHUW\� LW� FODLPHG�� WR
H[SDQG�WKH�VFRSH�RI�WKH�6KHULII¶V�LQWHUSOHDGHU�WR�SHUPLW�$SSHOOHH�WR
SXUVXH�QHZ�OHJDO�WKHRULHV�RI�UHFRYHU\�DJDLQVW�$SSHOODQW"

�� :KHWKHU�WKH�FRXUW�EHORZ�HUUHG�LQ�SODFLQJ�WKH�EXUGHQ�RI�SURRI
XSRQ� $SSHOODQW� ZLWK� UHVSHFW� WR� WKH� YDOLGLW\� RI� VHSDUDWH
FRUSRUDWLRQV"
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�� :KHWKHU� WKH� UHFRUG� VXSSRUWV� WKH� FRQFOXVLRQ� RI� WKH� FRXUW
EHORZ� WKDW� $SSHOODQW� LV� WKH� FRUSRUDWH� DOWHU� HJR� RI� WKH� H[HFXWLRQ
GHIHQGDQW�VR�WKDW�WKH�SURSHUW\�RI�RQH�LV�WKH�SURSHUW\�RI�WKH�RWKHU"

$VWUR� ILUVW� FODLPV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� H[SDQGLQJ� WKH� VFRSH�RI� WKH

6KHULII¶V�,QWHUSOHDGHU�SURFHHGLQJ�WR�WKH�SRLQW�ZKHUH�WKH�FRXUW�UHQGHUHG�MXGJPHQW

RQ�WKH�PHULWV�RI�WKH�SURSHUW\�RZQHUVKLS�LVVXH���:H�GLVDJUHH�

+LVWRULFDOO\�� WKH�6KHULII¶V� ,QWHUSOHDGHU� SURFHHGLQJ�KDV�EHHQ� OLPLWHG� WR� D

GHWHUPLQDWLRQ�RI�ZKHWKHU�WKH�SHWLWLRQHU¶V�SURSHUW\�FODLP�ZDV�FRORUDEOH�RU�QRW

IULYRORXV���%RRN�Y��6KDUSH������3D���������$���������������7KDW�FRXUW�VWDWHG

WKH�UXOH�DV�IROORZV�

$�VKHULII�LV�OLDEOH�WR�D�VXLW�E\�SODLQWLII�LQ�DQ�H[HFXWLRQ�LI�KH�UHIXVHV
WR�OHY\��DQG�LW�VKRXOG�WXUQ�RXW�WKDW�WKH�JRRGV�ZHUH�VXEMHFW�WR�WKH
H[HFXWLRQ���2Q�WKH�RWKHU�KDQG��KH�LV�H[SRVHG�WR�VXLW�E\�WKH�RZQHU
LI�KH�GRHV�OHY\�RQ�JRRGV�QRW�VR�VXEMHFW���7KH�LQWHUSOHDGHU�DFW�ZDV
LQWHQGHG�WR�SURWHFW�KLP�LQ�WKLV�GLOHPPD��DQG�WKH�FRXUW�LV�QRW�WR
LQTXLUH�LQWR�WKH�PHULWV�RI�WKH�UHVSHFWLYH�FODLPV�IXUWKHU�WKDQ
WR� VHH� WKDW� WKH\� DUH� QRW� PHUHO\� FRORUDEOH� RU� IULYRORXV� RU
FROOXVLYH��EXW�PD\�EH�WKH�EDVHV�RI�ERQD� ILGH�VXLWV�� � ,I� WKH\
PD\�EH��WKH�LQWHUSOHDGHU�PXVW�EH�JUDQWHG��HYHQ�WKRXJK�WKH
FRXUW� EH� RI� RSLQLRQ� WKDW� WKH� FODLPV� FDQQRW� ILQDOO\� SUHYDLO�
7KDW�PDWWHU�LV�WR�EH�GHWHUPLQHG�RQ�WKH�WULDO�RI�WKH�LVVXH��QRW
RQ�WKH�SUHOLPLQDU\�VWHSV� IRU�SURWHFWLRQ�RI� WKH�VKHULII�� � ,W� LV
IURP� WKH� WURXEOH�� KD]DUG�� DQG� H[SHQVH� RI� VXLW� WKDW� KH� LV� WR� EH
SURWHFWHG�� QRW� PHUHO\� IURP� D� FHUWDLQ� RU� HYHQ� SUREDEOH� YHUGLFW
DJDLQVW�KLP���&DVHV��WKHUHIRUH��DUH�UDUH�LQ�ZKLFK�WKLV�UHOLHI�VKRXOG
EH� UHIXVHG� WR� D� VKHULII�ZKR� LV� FRPPDQGHG�E\�KLV�ZULW� WR� OHY\� RQ
JRRGV�RI� WKH�GHIHQGDQW�� KDV� FHUWDLQ� JRRGV�SRLQWHG�RXW� WR�KLP�E\
SODLQWLII� DV�ZLWKLQ�KLV�ZULW�� DQG�DW� WKH� VDPH� WLPH� LV� QRWLILHG� E\� D
FODLPDQW�QRW�WR�OHY\�� �+H�LV�LQ�WKH�YHU\�GDQJHU� IURP�ZKLFK� LW�ZDV
LQWHQGHG� KH� VKRXOG� EH� UHOLHYHG�� DQG� WKH� DFW� VKRXOG� EH� OLEHUDOO\
LQWHUSUHWHG�WR�FDUU\�RXW�LWV�SODLQ�LQWHQW�E\�WUDQVIHUULQJ�WKH�FRQWHVW
IURP�WKH�VKHULII�WR�WKH�ULYDO�FODLPDQWV�GLUHFWO\��ZKHUH�WKH�PHULWV�RI
WKHLU�UHVSHFWLYH�FODLPV�FDQ�EH�ILQDOO\�DGMXGLFDWHG�



J. A37045/98

4

,G��DW�����������$��DW������HPSKDVLV�DGGHG����6HH�DOVR�0F.LQOH\�Y��0XWXDO

/LIH� ,QV�� &R��� ���� 3D�� ����� ���� $�� ���� �������� � 3HQQV\OYDQLD� 5XOH� RI� &LYLO

3URFHGXUH�������WKDW�ZDV�DPHQGHG�LQ�������SURYLGHV�

5XOH�������-XGJPHQW

�7KH�MXGJPHQW�LQ�WKH�LQWHUSOHDGHU�SURFHHGLQJV�VKDOO
���� GHWHUPLQH� WKH� WLWOH� WR� WKH� FODLPHG� SURSHUW\� DV� DPRQJ
WKH�SDUWLHV�WR�WKH�LQWHUSOHDGHU�
����� SURYLGH� IRU� WKH� GLVSRVLWLRQ� RI� WKH� SURFHHGV� RI� VDOH
WKHUHRI�
����� IL[�WKH�DPRXQW�RI
�� �L�� VSHFLDO� GDPDJHV� VXVWDLQHG� E\� WKH� FODLPDQW� LI� WKH
FODLPDQW�KDV�VXVWDLQHG�WKH�FODLP�RU
�� �LL��DQ\� OLDELOLW\�RI� WKH�FODLPDQW� WR�ZKRP�SURSHUW\�KDV
EHHQ� GHOLYHUHG� DV� WR� ZKLFK� WKH� FODLPDQW� KDV� QRW� VXVWDLQHG
WKH�FODLP�DQG
����� LQFOXGH� VXFK� FRXQVHO� IHHV� DV�PD\� EH� DZDUGHG� E\� WKH
FRXUW�DV�SDUW�RI�WKH�FRVWV�

3D�5�&�3�� ������ � :H� EHOLHYH� WKLV� UXOH� FKDQJHG� WKH� 6KHULII¶V� ,QWHUSOHDGHU

SURFHGXUH� WR� DOORZ� IRU� D� FRPSOHWH�GHWHUPLQDWLRQ� RI� WKH� RZQHUVKLS� RI� FRQWHVWHG

SURSHUW\�� � 6SHFLILFDOO\�� WKH� UXOH� HPSRZHUV� WKH� FRXUW� WR� GHWHUPLQH� WLWOH� WR� WKH

SURSHUW\�� SURYLGH� IRU� GLVSRVLWLRQ� RI� WKH� SURFHHGV� RI� D� VDOH�� IL[� GDPDJHV�� DQG

DZDUG�FRXQVHO�IHHV�DQG�FRVWV���)XUWKHUPRUH��WKH�DSSHOODQW�KDV�FLWHG�DQG�ZH�FDQ

ILQG�QR�FDVH�XQGHU�WKH�%RRN�Y��6KDUSH��OLQH�RI�DXWKRULW\�WKDW�KDV�EHHQ�GHFLGHG

DIWHU� WKH� DPHQGPHQW� WR� 5XOH� ������ � $FFRUGLQJO\�� ZH� ILQG� WKDW� WKH� 6KHULII¶V

,QWHUSOHDGHU� SURFHHGLQJ� KDV� EHHQ� H[SDQGHG� WR� DOORZ� IRU� D� FRPSOHWH

                                                       
��6HH�%RRN�Y��6KDUSH��VXSUD��ILQGLQJ�WKDW�WKH�FRXUW�LV�QRW�WR�LQTXLUH�LQWR�WKH
PHULWV�RI� WKH�FODLPV�EH\RQG�GHWHUPLQLQJ�ZKHWKHU� WKH�SURSHUW\�FODLP�ZDV�QRW
PHUHO\��FRORUDEOH��IULYRORXV�RU�FROOXVLYH��
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GHWHUPLQDWLRQ�RI� WKH�SDUWLHV¶� ULJKWV� LQ� WKH� VXEMHFW� SURSHUW\�� � $VWUR¶V� ILUVW� LVVXH�

WKHUHIRUH��LV�ZLWKRXW�PHULW�

1H[W��$VWUR�TXHVWLRQV�ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�SODFLQJ�WKH�EXUGHQ

RI�SURRI�XSRQ�$VWUR�ZLWK� UHVSHFW� WR� WKH�YDOLGLW\�RI� WKH�VHSDUDWH�FRUSRUDWLRQV�

$VWUR¶V� HQWLUH� VHFRQG� LVVXH� LV� SUHPLVHG� XSRQ� D� VWDWHPHQW� LQ� WKH� WULDO� FRXUW

RSLQLRQ� LQGLFDWLQJ� WKDW� $VWUR� KDG� QRW� PHW� LWV� EXUGHQ� RI� SURRI� E\� FOHDU� DQG

FRQYLQFLQJ� HYLGHQFH�� � 7KH� FRXUW¶V� VWDWHPHQW�� KRZHYHU�� LV� SUHIDFHG� E\� DQ

DVVHUWLRQ�WKDW�$VWUR�KDV�WKH�LQLWLDO�EXUGHQ�RI�SURYLQJ�WLWOH�WR�WKH�SURSHUW\�LQ�D

VKHULII¶V� LQWHUSOHDGHU� SURFHHGLQJ��ZKLFK� LQ� IDFW� LW� GRHV�� �$OORZD\� Y��0DUWLQ�

���� 3D�� 6XSHU�� ����� ���� $��G� ���� �������� � :H� GR� QRW� ILQG� WKDW� WKH� FRXUW

LPSURSHUO\� SODFHG� WKH� EXUGHQ� RQ� $VWUR� ZLWK� UHVSHFW� WR� WKH� VHSDUDWH

FRUSRUDWLRQV�LVVXH���7KLV�LVVXH��WKHUHIRUH��LV�DOVR�PHULWOHVV�

)LQDOO\�� $VWUR� DUJXHV� WKDW� WKH� UHFRUG� GRHV� QRW� VXSSRUW� WKH� WULDO� FRXUW¶V

FRQFOXVLRQ�WKDW�$VWUR�DQG�$OSLQH�DUH�DOWHU�HJR� FRUSRUDWLRQV�� � ,QGHHG��$VWUR� LV

FRUUHFW�� � 7KH� WULDO� FRXUW� KDV�� IRU� VHYHUDO� UHDVRQV�� PLVDSSOLHG� WKH� DOWHU� HJR

WKHRU\�RI�³SLHUFLQJ�WKH�FRUSRUDWH�YHLO�´��)LUVW��WKH�FRXUW�HUUHG�LQ�LWV�DSSOLFDWLRQ

RI� WKH�DOWHU� HJR� WKHRU\�� DQG� VHFRQG�� WKH� FRXUW� HUUHG� LQ� VWDWLQJ� WKH� HIIHFW� RI

SLHUFLQJ�WKH�FRUSRUDWH�YHLO�

7KHUH� LV� D� VWURQJ� SUHVXPSWLRQ� LQ� 3HQQV\OYDQLD� DJDLQVW� SLHUFLQJ� WKH

FRUSRUDWH� YHLO�� �/XPD[� ,QGXVWULHV�� ,QF�� Y�� $XOWPDQ�� ���� 3D�� ���� BB�� ���

$��G������ ���� ������� �FLWLQJ�:HGQHU�Y��8QHPSOR\PHQW�%G������3D�� ����

���������$��G��������������������:KHQ�PDNLQJ�WKH�GHWHUPLQDWLRQ�RI�ZKHWKHU
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WR�SLHUFH� WKH�FRUSRUDWH�YHLO�� WKH�FRXUW� ³PXVW�VWDUW� IURP�WKH�JHQHUDO� UXOH� WKDW

WKH�FRUSRUDWH�HQWLW\�VKRXOG�EH�UHFRJQL]HG�DQG�XSKHOG��XQOHVV�VSHFLILF��XQXVXDO�

FLUFXPVWDQFHV� FDOO� IRU� DQ� H[FHSWLRQ�´� � ,G�� � ³&DUH� VKRXOG� EH� WDNHQ� RQ� DOO

RFFDVLRQV�WR�DYRLG�PDNLQJ�µWKH�HQWLUH�WKHRU\�RI�FRUSRUDWH�HQWLW\�������XVHOHVV�¶´

=XELN� Y�� =XELN�� ���� )��G� ����� ���� ��G� &LU�� ������ �TXRWLQJ� *DJQRQ� Y�

6SHEDFN�� ���� 3D�� ���� ���� ���� $��G� ����� BB� ������� DQG� 3ULFH� %DU� ,QF�

/LTXRU�/LFHQVH�&DVH������3D��6XSHU����������������$��G������������������

,QLWLDOO\��WKH�WULDO�FRXUW�HUUHG�LQ�LWV�DSSOLFDWLRQ�RI�WKH�DOWHU�HJR�WKHRU\�RI

SLHUFLQJ�WKH�FRUSRUDWH�YHLO���7KH�DOWHU�HJR�WKHRU\�LV�DSSOLFDEOH�RQO\�ZKHUH�WKH

LQGLYLGXDO� RU� FRUSRUDWH� RZQHU� FRQWUROV� WKH� FRUSRUDWLRQ� WR� EH� SLHUFHG�DQG� WKH

FRQWUROOLQJ�RZQHU� LV�WR�EH�KHOG�OLDEOH���.DSODQ�Y��)LUVW�2SWLRQV�RI�&KLFDJR�

,QF��� ��� )��G������ ��G�&LU�� ������� �7KDW� LV� TXLWH� GLVWLQFW� IURP� WKH� VLWXDWLRQ

ZKHUH�WZR�RU�PRUH�FRUSRUDWLRQV�VKDUH�FRPPRQ�RZQHUVKLS�DQG�DUH��LQ�UHDOLW\�

RSHUDWLQJ� DV� D� FRUSRUDWH� FRPELQH�� � 7KLV� ODWWHU� WKHRU\� KDV� EHHQ� ODEHOHG� WKH

HQWHUSULVH�HQWLW\�WKHRU\�RU�WKH�VLQJOH�HQWLW\�WKHRU\���6HH�H�J����:DONRYV]N\�Y�

&DUOWRQ�� ���� 1�(�� �G� �� �������� .UHQGO� 	� .UHQGO�� 3LHUFLQJ� WKH� &RUSRUDWH

9HLO�� )RFXVLQJ� WKH� ,QTXLU\�� ��� 'HQ�� /�-�� �� �������� 7KH� FRXUW� VHHPLQJO\

DSSOLHG� WKH� VLQJOH� HQWLW\� WKHRU\� RI� SLHUFLQJ� WKH� FRUSRUDWH� YHLO�� � 8QGHU� WKDW

WKHRU\�� WZR� RU� PRUH� FRUSRUDWLRQV� DUH� WUHDWHG� DV� RQH� EHFDXVH� RI� LGHQWLW\� RI

RZQHUVKLS�� XQLILHG� DGPLQLVWUDWLYH� FRQWURO�� VLPLODU� RU� VXSSOHPHQWDU\� EXVLQHVV

IXQFWLRQV�� LQYROXQWDU\� FUHGLWRUV�� DQG� LQVROYHQF\� RI� WKH� FRUSRUDWLRQ� DJDLQVW

ZKLFK� WKH� FODLP� OLHV�� � (�� /DWW\�� 6XEVLGLDULHV� DQG� $IILOLDWHG� &RUSRUDWLRQV
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���� DW� ����� �������� � 7KDW� WKHRU\�� KRZHYHU�� KDV� \HW� WR� EH� DGRSWHG� LQ

3HQQV\OYDQLD�

� +HUH�� WKH� WULDO� FRXUW� DSSDUHQWO\� IRXQG� WKDW� $OSLQH� ZDV� FRQWUROOHG� E\

.RJHOPDQ�ZKR�RZQHG� VL[W\� SHUFHQW� RI� WKH� VWRFN�� �.RJHOPDQ�DOVR� RZQV� VL[W\

SHUFHQW� RI� WKH� VWRFN� RI�$VWUR�� � 7KH� SUREOHP��KRZHYHU�� LV� WKDW� WKH� UHPDLQLQJ

IRUW\� SHUFHQW� RI� WKH� UHVSHFWLYH� FRUSRUDWLRQV� LV� QRW� RZQHG� E\� WKH� VDPH

LQGLYLGXDOV� RU� HQWLWLHV�� � $OSLQH� LV� RZQHG� E\� .RJHOPDQ� DQG� &RQWLQHQWDO� &RDO

0DQDJHPHQW�ZKLOH�$VWUR�LV�RZQHG�E\�.RJHOPDQ�DQG�.DUO�+��0LWWHUQGRUIHU���7KH

FRUSRUDWLRQV��WKHUHIRUH��GR�QRW�VDWLVI\�WKH�³LGHQWLW\�RI�RZQHUVKLS´�QHFHVVDU\�WR

SLHUFH�WKHLU�FRUSRUDWH�YHLOV�DQG�WUHDW�WKHP�DV�D�VLQJOH�HQWLW\�XQGHU�WKH�VLQJOH

HQWLW\�WKHRU\��

7KH�FRXUW�IXUWKHU�HUUHG�LQ�SLHUFLQJ�WKH�FRUSRUDWH�YHLO�RI�$OSLQH�XQGHU�DQ

DOWHU� HJR� WKHRU\�� WKHQ� KROGLQJ� WKDW� .RJHOPDQ� ZDV� QRW� SHUVRQDOO\� OLDEOH�� EXW

WKDW�$VWUR�DQG�$OSLQH�ZHUH�MRLQWO\�OLDEOH�IRU�$OSLQH¶V�GHEWV���6XFK�ZRXOG�EH�WKH

HIIHFW�RI�SLHUFLQJ�WKHLU�FRUSRUDWH�YHLOV�XQGHU�WKH�VLQJOH�HQWLW\�WKHRU\�LI�LW�ZHUH

DYDLODEOH�� � 3LHUFLQJ� $OSLQH¶V� FRUSRUDWH� YHLO� XQGHU� WKH� DOWHU� HJR� WKHRU\� ZRXOG

UHQGHU� LWV� VWRFNKROGHUV�� L�H�� .RJHOPDQ� DQG� &RQWLQHQWDO� &RDO� 0DQDJHPHQW�

SHUVRQDOO\�OLDEOH�IRU�$OSLQH¶V�GHEWV���0LQHUV�FRXOG�WKHQ�H[HFXWH�RQ�.RJHOPDQ¶V

RZQHUVKLS� LQWHUHVW� LQ�$VWUR� LI� LW� FKRVH� WR� GR� VR�� � +RZHYHU�� WKH� FRXUW� KDV�QR

MXULVGLFWLRQ� WR� SLHUFH�$VWUR¶V� FRUSRUDWH� YHLO�ZKHQ�$VWUR�KDV�QRW� EHHQ�PDGH�D

SURSHU�SDUW\�WR�WKH�DFWLRQ�DQG�WKH�SODLQWLII�KDV�DVVHUWHG�QR�EDVLV�IRU�LWV�OLDELOLW\�

                                                       
��)XUWKHUPRUH��LW�GRHV�QRW�DSSHDU�WKDW�0LQHUV�LV�DQ�LQYROXQWDU\�FUHGLWRU�



J. A37045/98

8

%\�GRLQJ�VR��WKH�FRXUW�KDV�VXEMHFWHG�$VWUR¶V�LQQRFHQW�VWRFNKROGHUV��WKRVH�ZKR

GR�QRW�DOVR�RZQ�VWRFN�LQ�$OSLQH��WR�OLDELOLW\�IRU�WKH�DFWLRQV�RI�D�FRUSRUDWLRQ�WKH\

GR�QRW�RZQ�

7KHUHIRUH�� WKH� WULDO� FRXUW� HUUHG� LQ� SLHUFLQJ� $OSLQH¶V� FRUSRUDWH� YHLO� DQG

KROGLQJ�$VWUR�OLDEOH�IRU�$OSLQH¶V�GHEWV�

2UGHU�UHYHUVHG�


