
-��$��������

&20021:($/7+�2)�3(116</9$1,$ � ,1�7+(�683(5,25�&2857
$SSHOOHH � 2)��3(116</9$1,$

�
�

96� �
�

52'1(<�/((�%85.+2/'(5� �
$SSHOODQW � 1R�����+DUULVEXUJ�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�HQWHUHG
DQG�GRFNHWHG�2FWREHU����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�

&ULPLQDO�'LYLVLRQ��<RUN�&RXQW\��DW�1R������&$�����

%()25(� -2<&(��+(67(5��--��DQG�&,5,//2��3�-�(�

23,1,21�%<�&,5,//2��3�-�(�� ),/('���2FWREHU��������

5RGQH\�/HH�%XUNKROGHU�DSSHDOV�IURP�D�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ

WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�<RUN�&RXQW\���:H�DIILUP�

2Q� 'HFHPEHU� ���� ������ DW� DSSUR[LPDWHO\� QLQH� R¶FORFN� LQ� WKH� HYHQLQJ�

5RGQH\�%XUNKROGHU�ZDV�GULYLQJ�RQ�6SULQJZRRG�5RDG��D�WZR�ODQH�KLJKZD\�ZLWK

D� VSHHG� OLPLW� RI� WKLUW\�ILYH� PLOHV� SHU� KRXU�� � $V� KH� GURYH� VRXWK� LQ� WKH

QRUWKERXQG�ODQH�DW�VL[W\�PLOHV�SHU�KRXU��KH�FROOLGHG�ZLWK�DQ�RQFRPLQJ�YHKLFOH

DQG� FDXVHG� WKH� GHDWK� RI� LWV� WZR� RFFXSDQWV�� � %XUNKROGHU�� ZKR� ZDV� OHJDOO\

LQWR[LFDWHG� DW� WKH� WLPH� RI� WKH� DFFLGHQW��� ZDV� GULYLQJ�ZLWK� D� OLFHQVH� WKDW� KDG

EHHQ� VXVSHQGHG� XQWLO� 1RYHPEHU�� ����� GXH� WR� WKUHH� SULRU� '8,� RIIHQVHV�

%XUNKROGHU�ZDV�FKDUJHG�ZLWK�WZR�FRXQWV�RI�KRPLFLGH�E\�YHKLFOH�ZKLOH�GULYLQJ

XQGHU� WKH� LQIOXHQFH�� WZR� FRXQWV� RI� KRPLFLGH�E\� YHKLFOH�� RQH� FRXQW� RI� GULYLQJ

XQGHU� WKH� LQIOXHQFH� RI� DOFRKRO�� WZR� FRXQWV� RI� LQYROXQWDU\�PDQVODXJKWHU�� WZR

                                                       
��%XUNKROGHU¶V�EORRG�DOFRKRO�OHYHO�ZDV�������
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FRXQWV�RI�DJJUDYDWHG�DVVDXOW�E\�YHKLFOH�ZKLOH�GULYLQJ�XQGHU�WKH�LQIOXHQFH�DQG

WZR�FRXQWV�RI�WKLUG�GHJUHH�PXUGHU��

$�SUHOLPLQDU\�KHDULQJ�ZDV�KHOG�EHIRUH�'LVWULFW�-XVWLFH�-RKQ�:��/DIHDQ�RQ

)HEUXDU\����������DW�ZKLFK� WLPH�%XUNKROGHU�ZDV�ERXQG�RYHU� IRU� FRXUW� RQ� DOO

FKDUJHV�� � %XUNKROGHU�� UHSUHVHQWHG� E\� DWWRUQH\� 0LFKDHO� )HQWRQ�� SOHG� QROR

FRQWHQGHUH� WR� DOO� RI� WKH� FKDUJHV�� � 7KH� +RQRUDEOH� -RKQ� &�� 8KOHU� VHQWHQFHG

%XUNKROGHU� WR� FRQVHFXWLYH� WHUPV� RI� VHYHQWHHQ� WR� WKLUW\�ILYH� \HDUV¶

LPSULVRQPHQW�RQ�HDFK�FRXQW�RI�WKLUG�GHJUHH�PXUGHU��

$WWRUQH\�)HQWRQ�WLPHO\�ILOHG�D�PRWLRQ�WR�PRGLI\�WKH�VHQWHQFH�ZKLFK�WKH

WULDO�FRXUW�GHQLHG���7KHUHDIWHU��SUHVHQW�FRXQVHO�ILOHG�D�PRWLRQ�WR�ZLWKGUDZ�WKH

SOHD� RI�QROR� FRQWHQGHUH��ZKLFK�ZDV� DOVR�GHQLHG�� � %XUNKROGHU� ILOHG� D� WLPHO\

QRWLFH�RI�DSSHDO�DQG�D�FRQFLVH�VWDWHPHQW�RI�PDWWHUV�FRPSODLQHG�RI�� �7KH�WULDO

FRXUW� ILOHG� D� 5XOH� �����D�� RSLQLRQ�� � 2Q� DSSHDO�� %XUNKROGHU� SUHVHQWV� WKH

IROORZLQJ�LVVXHV�IRU�RXU�UHYLHZ�

��� :KHWKHU�DSSHOODQW�VKRXOG�KDYH�EHHQ�SHUPLWWHG�WR
ZLWKGUDZ�KLV�QROR� FRQWHQGHUH� SOHD� WR� WZR� FRXQWV� RI
WKLUG�GHJUHH�PXUGHU�DQG�UHODWHG�RIIHQVHV�EDVHG�RQ�WKH
LQHIIHFWLYH� DVVLVWDQFH� RI� KLV� DWWRUQH\�� ZKR� UHQGHUHG
KLP�LPSURSHU�DGYLFH�DV�WR�WKH�VHQWHQFH�KH�ZRXOG�OLNHO\
UHFHLYH� EHFDXVH� WKH� DWWRUQH\� GLG� QRW� NQRZ� WKH
VWDWXWRU\�PD[LPXP� VHQWHQFH� IRU� WKLUG�GHJUHH�PXUGHU
KDG� FKDQJHG�� DGYLVHG� KLP� WR� SOHDG� ³RSHQ´� WR� DOO
FRXQWV�� DQG� WROG� KLP� WKH� FRXUW¶V� VHQWHQFH� ZRXOG� EH
IRXQGHG�RQ�WKH�DSSOLFDEOH�JXLGHOLQHV�DQG�ZLWKLQ� WKHP�

                                                       
�� %XUNKROGHU�ZDV� DOVR� FKDUJHG� ZLWK� WZR� FRXQWV� RI� DJJUDYDWHG� DVVDXOW� ZKLFK
ZHUH�ODWHU�ZLWKGUDZQ�E\�WKH�&RPPRQZHDOWK�

�� %XUNKROGHU� ZDV� VHQWHQFHG� WR� D� WRWDO� WHUP� RI� WKLUW\�IRXU� WR� VHYHQW\� \HDUV¶
LPSULVRQPHQW�
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DOO�RI�ZKLFK�UHQGHUHG�WKH�SOHD�XQLQWHOOLJHQW��XQNQRZLQJ
DQG� LQYROXQWDU\� DQG� KHQFH� FRQVWLWXWHV� D� PDQLIHVW
LQMXVWLFH"

��� :KHWKHU� WKH� DJJUHJDWH� VHQWHQFH� LPSRVHG� RQ
DSSHOODQW� RI� ��� WR� ��� \HDUV� LQFDUFHUDWLRQ� ZDV
PDQLIHVWO\� H[FHVVLYH� EHFDXVH� WKH� FRXUW� XQUHDVRQDEO\
H[FHHGHG� WKH� JXLGHOLQHV�� LPSRVHG� FRQVHFXWLYH
VHQWHQFHV� DQG� UHOLHG� RQ� JXLGHOLQHV� IRU� WKLUG�GHJUHH
PXUGHU�QRW�LQ�HIIHFW��DQG�WKH�IDFWRUV�FLWHG�E\�WKH�FRXUW
GR�QRW�MXVWLI\�WKH�H[WUHPH�XSZDUG�GHYLDWLRQ"

��� :KHWKHU� GHIHQVH� FRXQVHO� ZDV� LQHIIHFWLYH� IRU
IDLOLQJ� WR� UDLVH� DQG� SUHVHUYH� IRU� DSSHOODWH� UHYLHZ� WKH
FRXUW¶V� YLRODWLRQ� RI� WKH� VHQWHQFLQJ� FRGH� E\� IDLOLQJ� WR
PDNH� D� VXIILFLHQW� FRQWHPSRUDQHRXV� VWDWHPHQW� ZKHQ
LPSRVLQJ� DSSHOODQW¶V� VHQWHQFH� IDU� EH\RQG� WKH
DJJUDYDWHG�UDQJH�RI�WKH�JXLGHOLQHV�DQG�E\�IDLOLQJ�WR�VHW
IRUWK�WKH�SHUPLVVLEOH�UDQJHV�RI�VHQWHQFHV"

��� :KHWKHU�OLPLWLQJ�DSSHOODQW¶V�ULJKW�WR�GLUHFW�DSSHDO
RI� WKH� GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFH� YLRODWHV
DSSHOODQW¶V� ULJKW� WR� DSSHDO� SURYLGHG� E\� WKH
3HQQV\OYDQLD� &RQVWLWXWLRQ� DQG� ZKHWKHU� OLPLWLQJ� VXFK
UHYLHZ�WR� WKLV� FRXUW� DOVR� YLRODWHV� VDLG� ULJKW� WR� DSSHDO�
ZKLFK�ULJKW�LQFOXGHV�DQ�DSSHDO�WR�WKH�6XSUHPH�&RXUW�RI
3HQQV\OYDQLD"

2XU�VWDQGDUG�RI�UHYLHZ�ZKHQ�HYDOXDWLQJ�D�FODLP�RI�LQHIIHFWLYH�DVVLVWDQFH

RI�FRXQVHO�LV�ZHOO�VHWWOHG���:H�SUHVXPH�WKDW�WULDO�FRXQVHO�LV�HIIHFWLYH�DQG�SODFH

RQ� WKH� GHIHQGDQW� WKH� EXUGHQ� RI� SURYLQJ� RWKHUZLVH�� � &RPPRQZHDOWK� Y�

:LOOLDPV������3D����������������$��G�����������������:H�DUH�ILUVW�UHTXLUHG�WR

GHWHUPLQH� ZKHWKHU� WKH� LVVXH� XQGHUO\LQJ� WKH� FODLP� LV� RI� DUJXDEOH� PHULW�

&RPPRQZHDOWK�Y��-RKQVRQ������3D����������������$��G�������������������

,I� WKH� FODLP� LV� ZLWKRXW� PHULW�� RXU� LQTXLU\� HQGV� EHFDXVH� FRXQVHO� ZLOO� QRW� EH

GHHPHG�LQHIIHFWLYH� IRU� IDLOLQJ� WR�SXUVXH�DQ� LVVXH�ZKLFK� LV�ZLWKRXW� EDVLV�� �,G�



-��$��������

�����

(YHQ�LI� WKH�XQGHUO\LQJ�FODLP�KDV�PHULW�� WKH�DSSHOODQW�VWLOO�PXVW�HVWDEOLVK� WKDW

WKH� FRXUVH� RI� DFWLRQ� FKRVHQ�E\� FRXQVHO� KDG�QR� UHDVRQDEOH� EDVLV� GHVLJQHG� WR

HIIHFWXDWH�WKH�FOLHQW¶V�LQWHUHVWV�DQG��ILQDOO\��WKDW�WKH�LQHIIHFWLYHQHVV�SUHMXGLFHG

KLV� ULJKW� WR� D� IDLU� WULDO�� � ,G���&RPPRQZHDOWK� Y�� 3LHUFH�� ���� 3D�� ����� ���

$��G������������

%XUNKROGHU�ILUVW�DVVHUWV�WKDW�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR�SURSHUO\

DGYLVH�KLP�SULRU�WR�WKH�HQWU\�RI�WKH�QROR�FRQWHQGHUH�SOHD�DV�WR�WKH�VHQWHQFH

KH� ZRXOG� OLNHO\� UHFHLYH�� � ,W� LV� ZHOO� HVWDEOLVKHG� WKDW� D� FODLP� RI� FRXQVHO¶V

LQHIIHFWLYHQHVV�PDGH�LQ�FRQQHFWLRQ�ZLWK�WKH�HQWU\�RI�D�JXLOW\�SOHD��ZLOO�SURYLGH

D�EDVLV�IRU�UHOLHI�RQO\�LI�WKH�DSSHOODQW�FDQ�SURYH�WKDW�WKH�LQHIIHFWLYHQHVV�FDXVHG

DQ�LQYROXQWDU\�RU�XQNQRZLQJ�SOHD���&RPPRQZHDOWK�Y��/HZLV������$��G����

�3D��6XSHU����������,Q�RUGHU�WR�HQVXUH�WKDW�D�SOHD�LV�YROXQWDULO\�DQG�NQRZLQJO\

HQWHUHG�� WKH� WULDO� FRXUW�PXVW� LQIRUP�WKH�DFFXVHG� RI� WKH� SHUPLVVLEOH� UDQJH� RI

VHQWHQFH� IRU� HDFK� RIIHQVH�� DV�ZHOO� DV� WKH� WRWDO� SRVVLEOH� DJJUHJDWH� VHQWHQFH�

&RPPRQZHDOWK� Y�� 3HUVLQJHU�� ���� 3D�� ����� BB�� ���� $��G� ������ ����

�������

$� FDUHIXO� UHYLHZ� RI� WKH� UHFRUG� LQGLFDWHV� WKDW� %XUNKROGHU¶V� FODLP� LV

PHULWOHVV�� 7KH� WULDO� FRXUW� FRQGXFWHG� D� WKRURXJK� RQ�WKH�UHFRUG� LQTXLU\� GXULQJ

WKH� JXLOW\� SOHD� FROORTX\� WKDW� DIILUPDWLYHO\� GHPRQVWUDWHG� WKDW� KLV� SOHD� ZDV

                                                       

�� ,Q� WHUPV�RI� LWV�HIIHFW�RQ�D�FDVH��D�SOHD�RI�QROR� FRQWHQGHUH� LV� WUHDWHG� WKH
VDPH�DV�D�JXLOW\�SOHD���&RPPRQZHDOWK�Y��%RDWZULJKW������3D��6XSHU�����
��������$��G���������������
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³YROXQWDULO\�DQG�XQGHUVWDQGLQJO\�WHQGHUHG�´� �6HH�3D�5�&ULP�3�������� �3ULRU� WR

WKH� JXLOW\� SOHD� FROORTX\� %XUNKROGHU¶V� FRXQVHO� WROG� KLP� WKDW� WKH� PD[LPXP

VHQWHQFH� KH� FRXOG� UHFHLYH� RQ�HDFK� FRXQW� RI� WKLUG�GHJUHH�PXUGHU�ZDV� WHQ� WR

WZHQW\� \HDUV�� � (YHQ� WKRXJK� %XUNKROGHU¶V� FRXQVHO� GLG� QRW� NQRZ� WKDW� WKH

VWDWXWRU\� PD[LPXP� IRU� WKLUG�GHJUHH� PXUGHU� KDG� LQFUHDVHG� IURP� WZHQW\� WR

IRUW\� \HDUV� DW� WKH� WLPH� KH� DGYLVHG� HQWU\� RI� WKH�QROR� FRQWHQGHUH� SOHD�� WKH

+RQRUDEOH�-RKQ�&��8KOHU�DGYLVHG�KLP�RI�WKDW�FKDQJH�GXULQJ�WKH�FRXUVH�RI�WKH

JXLOW\� SOHD� FROORTX\��� � 3ULRU� WR� WKH� HQWU\� RI� WKH� SOHD�� -XGJH�8KOHU� VSHFLILFDOO\

LQIRUPHG� %XUNKROGHU� WKDW� KH� FRXOG� EH� VHQWHQFHG� WR� D� WRWDO� WHUP� RI

LPSULVRQPHQW�DQ\ZKHUH�ZLWKLQ�WKH�UDQJH�RI�IRUW\�WR�HLJKW\�\HDUV���%XUNKROGHU

VLJQHG�WKH�ZULWWHQ�JXLOW\�SOHD�FROORTX\�LQGLFDWLQJ�WKDW�KH�XQGHUVWRRG�WKDW�HDFK

FRXQW�RI�WKLUG�GHJUHH�PXUGHU�FDUULHG�ZLWK�LW�D�PD[LPXP�WHUP�RI�LPSULVRQPHQW

RI�WZHQW\�WR�IRUW\�\HDUV�DQG�WKDW�WKH�VHQWHQFHV�FRXOG�EH�DJJUHJDWHG�

7KHUHIRUH�� HYHQ� LI� WULDO� FRXQVHO� ZHUH� LQHIIHFWLYH�� WKLV� FODLP� GRHV� QRW

ZDUUDQW� UHOLHI� VLQFH� %XUNKROGHU� HQWHUHG� KLV� QROR� FRQWHQGHUH� SOHD� ZLWK� IXOO

NQRZOHGJH� RI� WKH� PD[LPXP� SXQLVKPHQW� WKDW� PLJKW� EH� LPSRVHG�� � /HZLV�

                                                       

��,Q�RUGHU�WR�HQVXUH�WKDW�D�SOHD�LV�HQWHUHG�YROXQWDULO\�DQG�NQRZLQJO\��WKH�WULDO
FRXUW�PXVW�FRQGXFW�D�JXLOW\� SOHD� FROORTX\� WKDW� GLVFXVVHV�ZLWK� WKH�GHIHQGDQW�
����WKH�QDWXUH�RI�WKH�FKDUJHV������WKH�IDFWXDO�EDVLV�RI�WKH�SOHD������WKH�ULJKW�WR
WULDO�E\� MXU\�� ���� WKH�SUHVXPSWLRQ�RI� LQQRFHQFH�� ����WKH�SHUPLVVLEOH� UDQJH�RI
VHQWHQFHV�� DQG� ���� WKH� MXGJH¶V� DXWKRULW\� WR� GHSDUW� IURP� DQ\� UHFRPPHQGHG
VHQWHQFH���&RPPRQZHDOWK�Y��<RXQJ�������$��G������������

��7KH�VWDWXWRU\�PD[LPXP�VHQWHQFH�IRU�WKLUG�GHJUHH�PXUGHU�ZDV�UDLVHG�IURP���
WR����\HDUV�HIIHFWLYH�0D\������������6HH����3D�&�6�$���������G��



-��$��������

�����

VXSUD���,Q�DGGLWLRQ��QR�SUHFHGHQWLDO�VXSSRUW�FDQ�EH�IRXQG�IRU�WKH�SURSRVLWLRQ

WKDW�WKH�HQWU\�RI�DQ�³RSHQ´�SOHD�FRQVWLWXWHV� LQHIIHFWLYH�DVVLVWDQFH�RI� FRXQVHO�

7KXV� ZH� FRQFOXGH� WKDW� QR� PDQLIHVW� LQMXVWLFH� RFFXUUHG� ZKHQ� WKH� WULDO� FRXUW

GHQLHG�KLV�SRVW�VHQWHQFH�PRWLRQ�WR�ZLWKGUDZ�KLV�JXLOW\�SOHD�

1H[W�� %XUNKROGHU� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� E\

XQUHDVRQDEO\� H[FHHGLQJ� WKH� VHQWHQFLQJ� JXLGHOLQHV�� LPSRVLQJ� FRQVHFXWLYH

VHQWHQFHV�DQG�UHO\LQJ�RQ�JXLGHOLQHV�WKDW�ZHUH�QRW�\HW�LQ�HIIHFW���,Q�D�FKDOOHQJH

WR�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFH��WKH�DSSHOODQW�PXVW�LQYRNH�WKLV�FRXUW
V

MXULVGLFWLRQ� E\� LQFOXGLQJ� LQ� KLV� RU� KHU� EULHI� D� VHSDUDWH� FRQFLVH� VWDWHPHQW

GHPRQVWUDWLQJ� WKDW� WKHUH� H[LVWV� D� VXEVWDQWLDO� TXHVWLRQ� DV� WR� WKH

DSSURSULDWHQHVV� RI� WKH� � VHQWHQFH� � XQGHU� WKH� 6HQWHQFLQJ� &RGH�� � 6HH� ��

3D�&�6�$�� �� ������&RPPRQZHDOWK� Y�� 7XODG]LHFNL�� ���� 3D�� ����� ��������

����$��G������������������3D�5�$�3�������I����+HUH��%XUNKROGHU�KDV�LQFOXGHG�LQ

KLV�EULHI�D������I��VWDWHPHQW�ZKLFK�H[SOLFLWO\�VHWV�IRU�WKH�UHDVRQV�UHOLHG�XSRQ

IRU� DOORZDQFH� RI� GLVFUHWLRQDU\� VHQWHQFLQJ� UHYLHZ� DQG� ZKLFK�� LQ� RXU� RSLQLRQ�

UDLVHV�D�³VXEVWDQWLDO�TXHVWLRQ´�DV�WR�WKH�DSSURSULDWHQHVV�RI�WKH�VHQWHQFH���6HH

&RPPRQZHDOWK�Y��:ULJKW������3D��6XSHU����������������$��G�����������

�������� VHH� DOVR� &RPPRQZHDOWK� Y�� 2OLYHU�� ���� $��G� ����� �3D�� 6XSHU�

                                                       
��%XUNKROGHU�VWDWHV�WKDW�WKH�VHQWHQFLQJ�FRXUW¶V�XSZDUG�GHYLDWLRQ�IRUP�WKH
JXLGHOLQHV��³LQ�FRQMXQFWLRQ�ZLWK�WKH�FRQVHFXWLYH�QDWXUH�RI�WKH�VHQWHQFH�
FRQVWLWXWHG�DQ�XQUHDVRQDEOH�VHQWHQFH�DQG��WKXV��ZDV�PDQLIHVWO\�H[FHVVLYH�´
6HH�&RPPRQZHDOWK�Y��$UHQW������3D��6XSHU�����������$��G������������
%XUNKROGHU�DOVR�FODLPV�WKDW�WKH�FRXUW�FRQVLGHUHG�DQ�³LPSHUPLVVLEOH�IDFWRU´�LQ
FRQVLGHULQJ�WKH�³QHZ´�VHQWHQFLQJ�JXLGHOLQHV��ZKLFK�KH�FODLPV�GLG�QRW�DSSO\�WR
KLP���&RPPRQZHDOWK�Y��&KDVH������3D��6XSHU�����������$��G������������
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������FLWLQJ� &RPPRQZHDOWK� Y�� -RKQVRQ�� ���� 3D�� 6XSHU�� ����� ���� $��G

���� ������� DQG�&RPPRQZHDOWK�Y��1HOVRQ�� ���� 3D�� 6XSHU�� ����� ���� $��G

������������

7KH�VWDQGDUG�RI�UHYLHZ�LQ�VHQWHQFLQJ�PDWWHUV�LV�ZHOO�VHWWOHG�

6HQWHQFLQJ�LV�D�PDWWHU�YHVWHG�LQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH�VHQWHQFLQJ�MXGJH�

DQG�D�VHQWHQFH�ZLOO�QRW�EH�GLVWXUEHG�RQ�DSSHDO�DEVHQW�D�PDQLIHVW�DEXVH�RI

GLVFUHWLRQ���&RPPRQZHDOWK�Y��$QGHUVRQ������3D��6XSHU�������������$��G

��������������������$Q�DEXVH�RI�GLVFUHWLRQ�LV�PRUH�WKDQ�MXVW�DQ�HUURU�LQ

MXGJPHQW�DQG��RQ�DSSHDO��WKH�WULDO�FRXUW�ZLOO�QRW�EH�IRXQG�WR�KDYH�DEXVHG�LWV

GLVFUHWLRQ�XQOHVV�WKH�UHFRUG�GLVFORVHV�WKDW�WKH�MXGJPHQW�H[HUFLVHG�ZDV�PDQLIHVWO\

XQUHDVRQDEOH��RU�WKH�UHVXOW�RI�SDUWLDOLW\��SUHMXGLFH��ELDV�RU�LOO�ZLOO������3D�&�6�$�

������F�����6HH�DOVR�&RPPRQZHDOWK�Y��/DQH������3D����������������$��G

������������������

,Q�H[HUFLVLQJ�LWV�GLVFUHWLRQ��WKH�WULDO�FRXUW�PXVW�FRQVLGHU�WKH�FKDUDFWHU�RI

WKH�GHIHQGDQW� DQG� WKH�SDUWLFXODU� FLUFXPVWDQFHV� RI� WKH� RIIHQVH� LQ� OLJKW� RI� WKH

OHJLVODWLYH� JXLGHOLQHV� IRU� VHQWHQFLQJ�� DQG� WKH� FRXUW�PXVW� LPSRVH� D� VHQWHQFH

WKDW�LV�FRQVLVWHQW�ZLWK�WKH�SURWHFWLRQ�RI�WKH�SXEOLF��WKH�JUDYLW\�RI�WKH�RIIHQVH�

DQG� WKH� UHKDELOLWDWLYH�QHHGV� RI� WKH�GHIHQGDQW�� � ���3D�&�6�$�� ������E��� �6HH

                                                       

��)DFWRUV�WKDW�VKRXOG�EH�ZHLJKHG�ZKHQ�UHYLHZLQJ�D�VHQWHQFH�LQFOXGH������WKH
QDWXUH�DQG�FLUFXPVWDQFHV�RI�WKH�RIIHQVH�DQG�WKH�KLVWRU\�DQG�FKDUDFWHULVWLFV�RI
WKH� GHIHQGDQW�� ���� WKH� RSSRUWXQLW\� RI� WKH� VHQWHQFLQJ� FRXUW� WR� REVHUYH� WKH
GHIHQGDQW�� LQFOXGLQJ� DQ\� SUH�VHQWHQFH� LQYHVWLJDWLRQ�� ���� WKH� ILQGLQJV� XSRQ
ZKLFK� WKH� VHQWHQFH� ZDV� EDVHG�� DQG� ���� WKH� JXLGHOLQHV� SURPXOJDWHG� E\� WKH
FRPPLVVLRQ������3D�&�6�$��������G��
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&RPPRQZHDOWK�Y��0F&OHQGRQ������3D��6XSHU����������������$��G���������

���������,W�LV�ZHOO�HVWDEOLVKHG�WKDW�D�FRXUW�LV�SHUPLWWHG�WR�LPSRVH�D�VHQWHQFH

WKDW� H[FHHGV� WKH� VHQWHQFLQJ� JXLGHOLQHV�� VR� ORQJ� DV� LW� ³SURYLGHV� D

FRQWHPSRUDQHRXV�ZULWWHQ�VWDWHPHQW�RI�WKH�UHDVRQ�RU�UHDVRQV�IRU�WKH�GHYLDWLRQ

IURP� WKH� JXLGHOLQHV�´� � ��� 3D�� &�6�$� ������E��� � 7KLV� UHTXLUHPHQW� LV� VDWLVILHG

ZKHQ�WKH�MXGJH�VWDWHV�KLV�UHDVRQV�IRU� WKH�VHQWHQFH�RQ� WKH� UHFRUG�DQG� LQ� WKH

GHIHQGDQW¶V�SUHVHQFH�� �&RPPRQZHDOWK�Y��6PLWK������3D��6XSHU�����������

$��G�����������������

+HUH� %XUNKROGHU� ZDV� VHQWHQFHG� WR� WZR� FRQVHFXWLYH� VHQWHQFHV� RI

VHYHQWHHQ� WR� WKLUW\�ILYH� \HDUV¶� LPSULVRQPHQW�� � (DFK� VHQWHQFH� IHOO� ZLWKLQ� WKH

VWDWXWRU\�PD[LPXP�IRU�WKLUG�GHJUHH�PXUGHU�\HW�H[FHHGHG�WKH�VWDQGDUG�UDQJH

IRXQG�LQ�WKH�IRXUWK�HGLWLRQ�RI�WKH�VHQWHQFLQJ�JXLGHOLQHV����+RZHYHU��WKH�UHFRUG

HYLGHQFHV�WKDW�WKH�WULDO�FRXUW�GLG�PDNH�D�VXIILFLHQW�FRQWHPSRUDQHRXV�VWDWHPHQW

ZKHQ� LPSRVLQJ� %XUNKROGHU¶V� VHQWHQFH�� � $W� WKH� VHQWHQFLQJ� KHDULQJ�� WKH� WULDO

FRXUW� VWDWHG� WKDW� LW� VHQWHQFHG� RXWVLGH� WKH� IRXUWK� HGLWLRQ� RI� WKH� VHQWHQFLQJ

JXLGHOLQHV�EHFDXVH�%XUNKROGHU�NLOOHG�WZR�LQGLYLGXDOV�DQG�H[SRVHG�RWKHU�GULYHUV

WR� D� VXEVWDQWLDO� ULVN� RI� ERGLO\� KDUP�� � $OVR�� WKH� FRXUW� PHQWLRQHG� WKDW

%XUNKROGHU¶V� SDUWLFLSDWLRQ� DQG� IDLOXUH� LQ� IRXU� GLIIHUHQW� DOFRKRO� WUHDWPHQW

                                                       

���7KH�VWDWXWRU\�PD[LPXP�IRU�WKLUG�GHJUHH�PXUGHU�LV����\HDUV�����3D�&�6�$���
�����G����7KH�IRXUWK�HGLWLRQ�RI�WKH�VHQWHQFLQJ�JXLGHOLQHV��ZKLFK�LV�DSSOLFDEOH�WR
IHORQLHV�DQG�PLVGHPHDQRUV�FRPPLWWHG�EHWZHHQ�$XJXVW����������DQG�-XQH����
������SURYLGHV�D�VWDQGDUG�UDQJH�PLQLPXP�VHQWHQFH�RI����WR�����PRQWKV�IRU�D
WKLUG� GHJUHH� PXUGHU� FRQYLFWLRQ� ZLWK� QR� SULRU� UHFRUG� VFRUH�� � ���� 3D�� &RGH
������F��
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SURJUDPV� LQGLFDWHG� WKDW�KH�ZDV� QRW� D� YLDEOH� FDQGLGDWH� IRU� UHKDELOLWDWLRQ� DQG

WKXV�ZDV�D�WKUHDW�WR�WKH�FRPPXQLW\���7KH�FRXUW�VSHFLILFDOO\�QRWHG�WKDW�KH�ZDV

LQYROYHG� LQ� D� VLPLODU� '8,� LQFLGHQW� LQ� ����� DQG� WKHUHIRUH� NQHZ� WKH� SRVVLEOH

FRQVHTXHQFHV�RI�KLV�GULQNLQJ��\HW�FKRVH�WR�LJQRUH�WKHP���0RUHRYHU�� WKH�FRXUW

UHFRJQL]HG� WKDW� WKH� SUH�VHQWHQFH� LQYHVWLJDWLRQ�� ZKLFK� ZDV� DFFHSWHG� DV

IDFWXDOO\� DFFXUDWH� E\� %XUNKROGHU�� GHPRQVWUDWHV� WKDW� RQ� RFFDVLRQ� KH� ZDV� ³D

FUXHO�RU�PHDQ�GUXQN�´� �7KH� WULDO� FRXUW� VWDWHG� VXIILFLHQW� UHDVRQV� IRU� GHSDUWLQJ

IURP� WKH� VHQWHQFLQJ� JXLGHOLQHV� RQ� WKH� UHFRUG� DQG� LQ� %XUNKROGHU¶V� SUHVHQFH�

WKHUHIRUH�� ZH� GR� QRW� ILQG� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ�� � 6PLWK�

VXSUD�

0RUHRYHU��%XUNKROGHU¶V� UHOLDQFH�RQ�&RPPRQZHDOWK�Y��$UHQW�� ����3D�

6XSHU�����������$��G�������������LQ�VXSSRUW�RI�KLV�SRVLWLRQ�WKDW�WKH�LPSRVLWLRQ

RI�FRQVHFXWLYH�VHQWHQFHV�DPRXQWV�WR�DQ�DEXVH�RI�GLVFUHWLRQ��LV�IODZHG���$UHQW

VWDQGV�IRU�WKH�SURSRVLWLRQ�WKDW�LQ�LPSRVLQJ�D�VHQWHQFH�RI�WRWDO�FRQILQHPHQW��WKH

VHQWHQFLQJ� FRXUW� PXVW� FRQVLGHU� WKH� KLVWRU\�� FKDUDFWHU� DQG� FRQGLWLRQ� RI� WKH

GHIHQGDQW� DQG� QRW� PHUHO\� WKH� VHULRXVQHVV� RI� WKH� RIIHQVH�� � $UHQW�� ���� 3D�

6XSHU�����������$��G��������������6HH�DOVR����3D�&�6�$���������SUHVFULELQJ

IDFWRUV�WR�EH�FRQVLGHUHG�ZKHQ�LPSRVLQJ�D�VHQWHQFH�RI�WRWDO�FRQILQHPHQW��

+HUH�� WKH� UHFRUG� HYLGHQFHV� WKDW�� LQ� DGGLWLRQ� WR� UHFRJQL]LQJ� WKDW

%XUNKROGHU�NLOOHG�WZR�LQGLYLGXDOV��WKH�VHQWHQFLQJ�FRXUW�FDUHIXOO\�FRQVLGHUHG�DOO

UHOHYDQW� IDFWRUV� ZKHQ� GHFLGLQJ� WR� LPSRVH� WZR� FRQVHFXWLYH� VHQWHQFHV� RI

VHYHQWHHQ�WR� WKLUW\�ILYH�\HDUV¶� LPSULVRQPHQW�� �7KH�SUH�VHQWHQFH� LQYHVWLJDWLRQ
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UHSRUW�HVWDEOLVKHG�WKDW�%XUNKROGHU�ZDV�GULYLQJ�XQGHU�D�VXVSHQGHG�OLFHQVH�ZKHQ

WKH� LQVWDQW� RIIHQVH� RFFXUUHG� GXH� WR� WKUHH� SUHYLRXV�'8,� RIIHQVHV�� � 7KH� FRXUW

DOVR� QRWHG� WKDW� %XUNKROGHU� KDG� SDUWLFLSDWHG� LQ� IRXU� GLIIHUHQW� DOFRKRO

UHKDELOLWDWLRQ� SURJUDPV�� RQH� RI� ZKLFK� KH� IDLOHG� WR� VXFFHVVIXOO\� FRPSOHWH�

$GGLWLRQDOO\�� WKH� FRXUW� IRXQG� WKDW� %XUNKROGHU¶V� FRQGXFW� DW� WKH� VFHQH� RI� WKH

DFFLGHQW� GLVSOD\HG� D� ³ZLFNHGQHVV� RI� KHDUW�´� � 7KHUHIRUH�� LQ� FRQVLGHULQJ

%XUNKROGHU¶V�SULRU�FULPLQDO�KLVWRU\��KLV�LQDELOLW\�WR�FKDQJH�KLV�EHKDYLRU��DQG�KLV

ODFN� RI� FKDUDFWHU�� WKH� WULDO� FRXUW� DSSURSULDWHO\� LPSRVHG� WZR� FRQVHFXWLYH

VHQWHQFHV�RI�VHYHQWHHQ�WR�WKLUW\�ILYH�\HDUV¶�LPSULVRQPHQW��:H�ILQG�QR�DEXVH�RI

GLVFUHWLRQ���$UHQW��VXSUD���0F&OHQGRQ��VXSUD�

%XUNKROGHU�DOVR�DUJXHV�WKDW�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ�WR�REMHFW�WR

WKH� � WULDO� FRXUW¶V� YLRODWLRQ� RI� WKH� 6HQWHQFLQJ� &RGH� ZKHQ� WKH� FRXUW� IDLOHG� WR

SURYLGH�VXIILFLHQW�UHDVRQV�RQ�WKH�UHFRUG�IRU�LWV�GHSDUWXUH�IURP�WKH�VHQWHQFLQJ

JXLGHOLQHV�� �,W�KDV�DOUHDG\�EHHQ�HVWDEOLVKHG�WKDW� WKH� WULDO� FRXUW�GLG�SURYLGH�D

VXIILFLHQW� FRQWHPSRUDQHRXV� VWDWHPHQW� RI� WKH� UHDVRQV� LW� GHYLDWHG� IURP� WKH

JXLGHOLQHV������3D�&�6�$�����������7KHUHIRUH��WKLV�FODLP�LV�PHULWOHVV�DQG�GRHV

QRW�ZDUUDQW�UHOLHI�EHFDXVH�FRXQVHO�FDQQRW�EH�GHHPHG�LQHIIHFWLYH�IRU� IDLOLQJ�WR

UDLVH�D�PHULWOHVV�FODLP���-RKQVRQ��VXSUD�

$GGLWLRQDOO\��%XUNKROGHU�FRQWHQGV�WKDW�FRXQVHO�ZDV�LQHIIHFWLYH�IRU�IDLOLQJ

WR�REMHFW�WR�WKH�WULDO� FRXUW¶V�YLRODWLRQ�RI�WKH�6HQWHQFLQJ�&RGH�ZKHQ�WKH�FRXUW

IDLOHG�WR�VHW�IRUWK�WKH�SHUPLVVLEOH�UDQJH�RI�WKH�VHQWHQFH���,Q�VHQWHQFLQJ�RXWVLGH

RI�WKH�JXLGHOLQHV��WKH�WULDO�MXGJH�³µPXVW�VHW�IRUWK�RQ�WKH�UHFRUG��DW�VHQWHQFLQJ�
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LQ� WKH� GHIHQGDQW¶V� SUHVHQFH�� WKH� SHUPLVVLEOH� UDQJH� RI� VHQWHQFHV� XQGHU� WKH

JXLGHOLQHV�¶´��&RPPRQZHDOWK�Y��:DJQHU������$��G�������������3D��6XSHU�

������ �TXRWLQJ� &RPPRQZHDOWK� Y�� 5R\HU�� ���� 3D�� 6XSHU�� ���� ������� ���

$��G��������������������6HH�DOVR�&RPPRQZHDOWK�Y��9LQVRQ������3D��6XSHU�

����� ����� ���� $��G� ������ ����� ������� �H[SODLQLQJ� WKDW� ZKHUH� WKH� FRXUW¶V

VHQWHQFH�H[FHHGV�WKH�JXLGHOLQHV��WKH�FRXUW�PXVW�GHPRQVWUDWH�WKDW�LW�ZDV�DZDUH

RI�DQG�FRQVLGHUHG�WKH�JXLGHOLQHV��

,Q�WKH�LQVWDQW�FDVH��WKH�WULDO�FRXUW��DW�WKH�WLPH�RI�VHQWHQFLQJ��VWDWHG�WKDW

LW� FRXOG� LPSRVH� D�PD[LPXP� SHQDOW\� RI� IRUW\� WR� HLJKW\� \HDUV�� � )XUWKHUPRUH�

DIWHU�LPSRVLQJ�WKH�VHQWHQFH��WKH�FRXUW� VWDWHG�RQ�WKH� UHFRUG� WKDW� LW�PDGH�WKH

VHQWHQFH�³EH\RQG�DQ\�JXLGHOLQHV�WKDW�DUH�DYDLODEOH�WR�LW�´�� ,W�LV�FOHDU�WKDW�WKH

FRXUW� NQHZ� WKDW� LW� ZDV� GHSDUWLQJ� IURP� WKH� IRXUWK� HGLWLRQ� RI� WKH� VHQWHQFLQJ

JXLGHOLQHV�� � ,W� DOVR� FRQVLGHUHG� WKH� ILIWK� HGLWLRQ� RI� WKH� VHQWHQFLQJ� JXLGHOLQHV�

ZKLFK�ZHUH�QRW�\HW�LQ�HIIHFW�EXW�H[SUHVVHG�WKH�OHJLVODWXUH¶V�LQWHQW�WR�LPSRVH�D

KDUVKHU� VHQWHQFH���� � 7KHUHIRUH�� HYHQ� LI� WKH� FRXUW� KDG� QRW� VHW� IRUWK� WKH

SHUPLVVLEOH�UDQJHV�RI�VHQWHQFLQJ�XQGHU�WKH�VHQWHQFLQJ�JXLGHOLQHV��LW�H[SODLQHG

WKH� LQDSSOLFDELOLW\� RI� WKH�JXLGHOLQHV�� WKXV�GHPRQVWUDWLQJ� WKDW� LW�ZDV� DZDUH� RI

DQG�KDG�FRQVLGHUHG� WKH�SHUPLVVLEOH� UDQJH�RI� VHQWHQFHV�XQGHU�WKH�JXLGHOLQHV�

:DJQHU��VXSUD��9LQVRQ��VXSUD�

                                                       

��� 7KH� ILIWK� HGLWLRQ� RI� WKH� VHQWHQFLQJ� JXLGHOLQHV�� HIIHFWLYH� -XQH� ���� �����
SURYLGHV� D� VWDQGDUG� UDQJH� RI� ������� PRQWKV� IRU� D� WKLUG� GHJUHH� PXUGHU
FRQYLFWLRQ�ZLWK�QR�SULRU�UHFRUG�VFRUH�������3D��&RGH��������F��
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� )LQDOO\�� %XUNKROGHU� DVVHUWV� WKDW� ��� 3D�&�6�$� ������E��� ZKLFK� SHUPLWV

WKLV�FRXUW�WR�UHYLHZ�WKH�GLVFUHWLRQDU\�DVSHFWV�RI�D�VHQWHQFH�RQO\�LI�D�VXEVWDQWLDO

TXHVWLRQ� LV�SRVHG��DQG����3D�&�6�$�������I���ZKLFK� OLPLWV� VXFK�DQ�DSSHDO� WR

WKLV� FRXUW� DQG� GHSULYHV� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� RI� UHYLHZLQJ� WKH

GLVFUHWLRQDU\� DVSHFWV� RQ� DSSHDO�� ERWK� GHQ\� KLP� WKH� ULJKW� RI� DQ� DSSHDO� DV

SURYLGHG�E\�$UWLFOH�9��6HFWLRQ���RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���

,Q� &RPPRQZHDOWK� Y�� &KLOFRWH�� ���� 3D�6XSHU�� ����� ���� $��G� ���

������� �HQ� EDQF�� WKLV� FRXUW� GHWHUPLQHG� WKDW�� UDWKHU� WKDQ� OLPLWLQJ� DQ

DSSHOODQW¶V� ULJKW� WR� DSSHDO�� VHFWLRQ� �����E�� PHUHO\� HVWDEOLVKHV� D� WKUHVKROG

EXUGHQ� ZKLFK�PXVW� EH� VDWLVILHG� E\� DQ� DSSHOODQW�� ZKR� LV� DSSHDOLQJ� IURP� WKH

GLVFUHWLRQDU\� DVSHFWV� RI� VHQWHQFH�� EHIRUH� WKH� PHULWV� RI� WKH� DSSHDO� DUH

FRQVLGHUHG���,G��DW����������$��G�DW�������$OVR��WKH�&KLOFRWH�FRXUW�KHOG�WKDW

VHFWLRQ������I��GRHV�QRW�YLRODWH�DQ�LQGLYLGXDO¶V�FRQVWLWXWLRQDO�JXDUDQWHH�RI�WKH

ULJKW�WR�DSSHDO��LW�PHUHO\�GHVLJQDWHV�WKH�6XSHULRU�&RXUW�DV�WKH�DSSHOODWH�FRXUW

WR�ZKLFK�WKH�DSSHDO�FDQ�EH�WDNHQ���,G��DW����������$��G�DW�������7KHUHIRUH��LQ

DFFRUGDQFH�ZLWK�&KLOFRWH��ZH� ILQG� WKDW� ��� 3D�&�6�$�� ������ GRHV�QRW� YLRODWH

%XUNKROGHU¶V�ULJKWV�XQGHU�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���$�SDQHO�RI�WKLV�FRXUW

FDQQRW�RYHUUXOH�D�SULRU�GHFLVLRQ�UHQGHUHG�E\�WKH�FRXUW�VLWWLQJ�HQ�EDQF��/XFHUD

                                                       

��� � 7KH�3HQQV\OYDQLD� &RQVWLWXWLRQ� $UWLFOH� 9�� ��� JXDUDQWHHV�� 7KHUH� VKDOO� EH� D
ULJKW�RI�DSSHDO�LQ�DOO�FDVHV�WR�D�FRXUW�RI�UHFRUG�IURP�D�FRXUW�QRW�RI�UHFRUG��DQG
WKHUH� VKDOO� DOVR� EH� D� ULJKW� RI� DSSHDO� IURP� D� FRXUW� RI� UHFRUG� RU� IURP� DQ
DGPLQLVWUDWLYH� DJHQF\� WR� D� FRXUW� RI� UHFRUG� RU� WR� DQ� DSSHOODWH� FRXUW�� WKH
VHOHFWLRQ�RI� VXFK�FRXUW� WR�EH�SURYLGHG�E\� ODZ�� DQG� WKHUH� VKDOO� EH� RWKHU� VXFK
ULJKWV�RI�DSSHDO�DV�PD\�EH�SURYLGHG�E\�ODZ�



-��$��������

������

Y��-RKQV�0DQYLOOH������3D��6XSHU�����������$��G������������������WKHUHIRUH�

ZH�ILQG�WKH�KROGLQJ�LQ�&KLOFRWH�FRQWUROOLQJ�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�


