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�� 7KH� &RPPRQZHDOWK� DSSHDOV� WKH� RUGHU� RI� WKH� FRXUW� EHORZ� JUDQWLQJ

DSSHOOHH¶V�PRWLRQ�WR�GLVPLVV�SXUVXDQW�WR�3D�5�&ULP�3�������J����:H�UHYHUVH�

�� 2Q� 0DUFK� ���� ������ DSSHOOHH� ZDV� FRQYLFWHG� RI� DWWHPSWHG� WKHIW� DQG

FULPLQDO�PLVFKLHI�LQ�PXQLFLSDO�FRXUW���+H�DSSHDOHG�KLV�FRQYLFWLRQ�WR�WKH�&RXUW

RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�DQG�UHTXHVWHG�D�WULDO�GH�QRYR���7KH

FRXUW�OLVWHG�WKH�WULDO�GDWH�IRU�-XQH�����������,Q�WKH�PHDQWLPH��RQ�$SULO����

������ DSSHOOHH� ZDV� VHQWHQFHG� WR� WHQ� WR� VL[W\� PRQWKV� IRU� DQ� XQUHODWHG

SUREDWLRQ�YLRODWLRQ���7KXV��KH�ZDV�LQ�VWDWH�SULVRQ��6&,�&DPS�+LOO��RQ�KLV�ILUVW

WULDO� GDWH�� � 7KRXJK� D� ZULW� ZDV� SUHSDUHG� WR� WUDQVIHU� DSSHOOHH�� KH� ZDV� QRW

EURXJKW�GRZQ�EHFDXVH�WKHUH�ZHUH�QR�EHGV�DYDLODEOH�LQ�WKH�FLW\�SULVRQ�

�� 'XH� WR� SULVRQ� RYHUFURZGLQJ� LQ� 3KLODGHOSKLD�� 'HSXW\� 0D\RU� 'LDQH

*UDQOXQG�KDV�LQLWLDWHG�D�³SULRULW\´�V\VWHP���8QGHU�WKLV�V\VWHP��VKH�HQVXUHV

WKDW�VSDFH�LV�DYDLODEOH�LQ�FLW\�MDLO�RQO\�LI�WKH�GLVWULFW�DWWRUQH\¶V�RIILFH�QRWLILHV

KHU� UHJDUGLQJ� WKH�XUJHQF\� LQ� D� FDVH�� � ,Q� HIIHFW�� VKH� SULRULWL]HV� WKH� FRXUW¶V
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ZULW���,I�WKH�GLVWULFW�DWWRUQH\�GRHV�QRW�JLYH�WKLV�QRWLILFDWLRQ�DQG�QR�EHGV�DUH

DYDLODEOH��VKH�FDQFHOV�WKH�ZULW���7KH�GLVWULFW�DWWRUQH\¶V�RIILFH��KRZHYHU��KDV

GHFOLQHG�WR�XVH�WKH�SULRULW\�V\VWHP�EHFDXVH�LW�FRQWHQGV�WKDW�WKH�V\VWHP�LV�LQ

GLUHFW� FRQIOLFW� ZLWK� WKH� FRXUW¶V� RIILFLDO� ZULW� V\VWHP�� � %HFDXVH� WKH� GLVWULFW

DWWRUQH\�KDV� FRQWLQXHG� WR� UHMHFW� WKLV� V\VWHP�� 'HSXW\� 0D\RU� *UDQOXQG� KDV

FRQWLQXHG� WR� FDQFHO� ZULWV� IRU� D� ODFN� RI� EHGV�� � 6HH� WULDO� FRXUW� RSLQLRQ�

���������DW�����7KLV�ZDV�WKH�VFHQDULR�LQ�WKLV�FDVH�DV�ZHOO�

�� 7KH� FRXUW� UHOLVWHG� WKH� WULDO� IRU� $XJXVW� ��� ������ DQG� LVVXHG� D� ZULW� WR

EULQJ� DSSHOOHH� GRZQ� IURP� VWDWH� SULVRQ�� � $JDLQ�� KRZHYHU�� 'HSXW\� 0D\RU

*UDQOXQG�FDQFHOHG�WKH�ZULW�EHFDXVH�WKHUH�ZHUH�QR�EHGV�DYDLODEOH���7KH�FRXUW

VHW� WKH� WKLUG� WULDO� OLVWLQJ� IRU� 2FWREHU� ��� ������ DQG� LVVXHG� D� WKLUG� ZULW� WR

WUDQVIHU�DSSHOOHH���)RU�WKH�WKLUG�WLPH��'HSXW\�0D\RU�*UDQOXQG�FDQFHOHG�WKH

ZULW�IRU�ODFN�RI�EHGV�DQG�DSSHOOHH�ZDV�QRW�EURXJKW�GRZQ���$SSHOOHH�PRYHG�WR

GLVPLVV�SXUVXDQW� WR� 3D�5�&ULP�3�� �����J�� >KHUHLQDIWHU� ³5XOH�����´@��ZKLFK

UHTXLUHV� WKDW� D� GH� QRYR� WULDO� LQ� WKH� FRXUW� RI� FRPPRQ� SOHDV� EHJLQ� ZLWKLQ

QLQHW\� GD\V� RI� WKH� ILOLQJ� RI� WKH� QRWLFH� RI� DSSHDO� IURP� WKH�PXQLFLSDO� FRXUW�

%HFDXVH� ���� GD\V� KDG� SDVVHG� VLQFH� DSSHOOHH� ILOHG� KLV� DSSHDO�� WKH� FRXUW

JUDQWHG�WKH�PRWLRQ���7KH�FRXUW�DOVR�JUDQWHG�WKH�PRWLRQ�WR�GLVPLVV�EDVHG�RQ

LWV�GLVFUHWLRQDU\�DXWKRULW\�RYHU�LWV�FRXUWURRP���7KLV�DSSHDO�IROORZHG�

�� $SSHOODQW� UDLVHV� WZR� LVVXHV� IRU� RXU� UHYLHZ������� ZKHWKHU� WKH� FRXUW

EHORZ�HUUHG�LQ�JUDQWLQJ�DSSHOOHH¶V�PRWLRQ�WR�GLVPLVV�SXUVXDQW�WR�5XOH������

DQG� ���� ZKHWKHU� WKH� FRXUW� EHORZ� DEXVHG� LWV� GLVFUHWLRQ� XQGHU
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&RPPRQZHDOWK�Y��6KDIIHU������$��G������3D���������ZKLFK�SURKLELWV�WKH

WULDO�FRXUW�IURP�XVLQJ�GLVPLVVDO�RI�FULPLQDO�FKDUJHV�DV�D�VDQFWLRQ�DJDLQVW�WKH

&RPPRQZHDOWK�XQOHVV�DEVROXWHO\�QHFHVVDU\�

�� 2XU�VWDQGDUG�RI�UHYLHZ�LQ�HYDOXDWLQJ�5XOH������FODLPV�LV�WKH�VDPH�DV

WKDW�IRU�5XOH��������6HH��H�J���&RPPRQZHDOWK�Y��+D\QHV������$��G�����

�����3D�6XSHU���������H[SODLQLQJ�WKDW�³>V@LQFH�5XOH������LV�VLPLODU�WR�5XOH

�����ZH�ILQG�WKH�FDVH�ODZ�WR�EH�HTXDOO\�DSSOLFDEOH�WR�ERWK�UXOHV´���VHH�DOVR

&RPPRQZHDOWK�Y��-RQHV������$��G�������������3D�6XSHU����������,Q�ERWK

FDVHV�� ZH� UHYLHZ� RQO\� IRU� DEXVH� RI� GLVFUHWLRQ�� � 6HH� &RPPRQZHDOWK� Y�

0DWLV�� ���� $��G� ���� ��� �3D�� ������ �FLWLQJ�&RPPRQZHDOWK� Y�� (GZDUGV�

���� $��G� ��� �3D�� �������� �:H� DUH� OLPLWHG� ³WR� WKH� HYLGHQFH� LQ� WKH� UHFRUG

DORQJ�ZLWK� WKH� ILQGLQJV� RI� WKH� WULDO� FRXUW�´� �,G�� �FLWLQJ�&RPPRQZHDOWK�Y�

)XFKV������$��G�������3D�6XSHU���������

�� 5XOH������J��UHTXLUHV�WKDW�³>D@�WULDO�GH�QRYR�LQ�WKH�&RXUW�RI�&RPPRQ

3OHDV�VKDOO�FRPPHQFH�ZLWKLQ�D�SHULRG�RI����GD\V�DIWHU�WKH�QRWLFH�RI�DSSHDO

IURP� WKH� 0XQLFLSDO� &RXUW� LV� ILOHG�´� � 3D�5�&ULP�3�� �����J��� � ³,Q� DOO� RWKHU

UHVSHFWV�WKH�SURYLVLRQV�RI�5XOH������VKDOO�DSSO\�WR�VXFK�WULDOV�LQ�WKH�&RXUW�RI

&RPPRQ�3OHDV�´��&RPPRQZHDOWK�Y��1RUP������$��G�����������3D�6XSHU�

������

�� 7KH�&RPPRQZHDOWK�PXVW�HVWDEOLVK�WZR�IDFWRUV�WR�VKRZ�WKDW�5XOH�����

KDV� QRW� EHHQ� YLRODWHG�� ILUVW�� WKDW� WKH� FLUFXPVWDQFHV� FDXVLQJ� WKH

SRVWSRQHPHQW� RI� WULDO� ZHUH� EH\RQG� WKH� FRQWURO� RI� WKH� &RPPRQZHDOWK�
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VHFRQG�� WKDW� LW� H[HUFLVHG� GXH� GLOLJHQFH� LQ� EULQJLQJ� WKH� GHIHQGDQW� WR� WULDO�

6HH�3D�5�&ULP�3�������J��

�� )LUVW�� WKH� FLUFXPVWDQFHV� FDXVLQJ� WKH�SRVWSRQHPHQW� LQ� WKLV� FDVH�ZHUH

EH\RQG�WKH�FRQWURO�RI�WKH�&RPPRQZHDOWK���,Q�&RPPRQZHDOWK�Y��1HOORP�

ZH� VWDWHG� FOHDUO\� WKDW� D� GHOD\� UHVXOWLQJ� IURP� D� IDLOXUH� WR� EULQJ� GRZQ� D

GHIHQGDQW�GHVSLWH�D�ZULW�ZDV�QRW� DWWULEXWDEOH� WR� WKH�&RPPRQZHDOWK�� �6HH

&RPPRQZHDOWK� Y�� 1HOORP�� ���� $��G� ����� ���� �3D�6XSHU�� ������

&RQVHTXHQWO\��WKH�GHOD\�ZDV�EH\RQG�WKH�&RPPRQZHDOWK¶V�FRQWURO�

��� 6HFRQG�� WKH� &RPPRQZHDOWK� KDV� GHPRQVWUDWHG� GXH� GLOLJHQFH� E\

XWLOL]LQJ�WKH�WUDGLWLRQDO�ZULW�V\VWHP���'XH�GLOLJHQFH�LV�D�IDFW�VSHFLILF�FRQFHSW

WKDW� LV� GHWHUPLQHG� RQ� D� FDVH�E\�FDVH� EDVLV�� � 6HH� &RPPRQZHDOWK� Y�

:HQW]HO������$��G����������������3D�6XSHU����������'XH�GLOLJHQFH�³µGRHV

QRW�GHPDQG�SHUIHFW�YLJLODQFH�DQG�SXQFWLOLRXV�FDUH��EXW� UDWKHU�D� UHDVRQDEOH

HIIRUW�¶´��&RPPRQZHDOWK�Y��)LVKHU������$��G�����������3D���������TXRWLQJ

&RPPRQZHDOWK� Y�� 3ROVN\�� ���� $��G� ����� ���� �3D�� �������� � 7KH

&RPPRQZHDOWK� DUUDQJHG� IRU� D� ZULW� RQ� WKUHH� VHSDUDWH� RFFDVLRQV�� DQG� WKH

FRXUW�LVVXHG�WKH�ZULW�HDFK�WLPH���'HSXW\�0D\RU�*UDQOXQG��KRZHYHU��UHIXVHG

WR� KRQRU� WKH� ZULW�� LQVWHDG� LQVLVWLQJ� WKDW� WKH� &RPPRQZHDOWK� DELGH� E\� KHU

SULRULW\�V\VWHP���:H�UHMHFW�WKH�QRWLRQ�WKDW�DVNLQJ�'HSXW\�0D\RU�*UDQOXQG�WR

KRQRU� D� ZULW� LV� QHFHVVDU\� WR� GHPRQVWUDWH� GXH� GLOLJHQFH�� GXH� GLOLJHQFH� LV

GHPRQVWUDWHG�E\�SUHSDULQJ�D�ZULW�
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��� :ULWV�DUH�FRXUW�RUGHUV��DQG�'HSXW\�0D\RU�*UDQOXQG¶V�SULRULW\�V\VWHP�

LQ� HIIHFW�� LV� D� UHIXVDO� WR� IROORZ� FRXUW� RUGHUV�� �'XH�GLOLJHQFH� FDQQRW� LQFOXGH

DLGLQJ� DQ� RIILFLDO� LQ� LJQRULQJ� FRXUW� RUGHUV� E\� GHPDQGLQJ� DGKHUHQFH� WR� DQ

DUELWUDU\�QHZ�V\VWHP���7KH�SUDFWLFDO�HIIHFW�RI�WKH�SULRULW\�V\VWHP�LV�WR�UHQGHU

ZULWV� REVROHWH�� � 6KRXOG� WKH� GLVWULFW� DWWRUQH\¶V� RIILFH� XWLOL]H� WKH� SULRULW\

V\VWHP��ZH�FDQ�RQO\�VSHFXODWH�DV�WR�ZKDW�ZLOO�VXIILFH�WR�EULQJ�GRZQ�SULVRQHUV

LQ�WKH�IXWXUH���2QFH�LW�GRHV��VXFK�³SULRULWLHV´�ZLOO�EHFRPH�PXQGDQH���:H�IHDU

WKDW�SULVRQ�RIILFLDOV�ZLOO�WKHQ�QHHG�WR�DGKHUH�WR�VRPH�³VXSHUSULRULW\´�V\VWHP

WR�GHOLQHDWH�WKHP�IURP�QRUPDO�SULRULWLHV��DQG�VR�RQ���:H�UHIXVH�WR�IDXOW�WKH

&RPPRQZHDOWK�IRU�IROORZLQJ�WKH�H[LVWLQJ��RIILFLDO�ZULW�V\VWHP��'HSXW\�0D\RU

*UDQOXQG¶V�SULRULW\�V\VWHP�GRHV�QRW�JLYH�ULVH� WR�D�QHZ�GXW\�RQ� WKH�SDUW�RI

WKH�&RPPRQZHDOWK�� UDWKHU�� LW� JLYHV� ULVH� WR� D�QHZ�GXW\� RQ� WKH�SDUW� RI� WKH

FRXUW� WR� HQIRUFH� LWV� RZQ� ZULWV�� � 7KHUH� LV� OLWWOH� GRXEW� WKDW� WKH� FRXUW� FDQ

HQIRUFH�LWV�RZQ�ZULWV��DQG�LW�VKRXOG�GR�VR���6HH�,Q�UH�,QYHVWLJDWLQJ�*UDQG

-XU\������$��G�������3D���������³7KHUH�FDQ�EH�QR�TXHVWLRQ�WKDW�FRXUWV�KDYH

LQKHUHQW�SRZHU� WR�HQIRUFH�FRPSOLDQFH�ZLWK�WKHLU� ODZIXO�RUGHUV� WKURXJK�FLYLO

FRQWHPSW�´���FLWDWLRQV�RPLWWHG��

��� 1HLWKHU�FDQ�ZH�LJQRUH�WKH�GXDO�SXUSRVHV�EHKLQG�5XOH������

5XOH� ����� ³VHUYHV� WZR� HTXDOO\� LPSRUWDQW� IXQFWLRQV�� ���� WKH
SURWHFWLRQ� RI� WKH� DFFXVHG¶V� VSHHG\� WULDO� ULJKWV�� DQG� ���� WKH
SURWHFWLRQ� RI� VRFLHW\�´� � ,Q� GHWHUPLQLQJ� ZKHWKHU� DQ� DFFXVHG¶V
ULJKW�WR�D�VSHHG\�WULDO�KDV�EHHQ�YLRODWHG��FRQVLGHUDWLRQ�PXVW�EH
JLYHQ�WR�VRFLHW\¶V�ULJKW�WR�HIIHFWLYH�SURVHFXWLRQ�RI�FULPLQDO�FDVHV�
ERWK� WR� UHVWUDLQ� WKRVH� JXLOW\� RI� FULPH� DQG� WR� GHWHU� WKRVH
FRQWHPSODWLQJ� LW�� � 7KH� DGPLQLVWUDWLYH� PDQGDWH� RI� 5XOH� ����
FHUWDLQO\� ZDV� QRW� GHVLJQHG� WR� LQVXODWH� WKH� FULPLQDOO\� DFFXVHG
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IURP� JRRG� IDLWK� SURVHFXWLRQ� WKURXJK� QR� IDXOW� RI� WKH� &RPPRQ�
ZHDOWK�


 
 


6R� ORQJ� DV� WKHUH� KDV� EHHQ� QR� PLVFRQGXFW� RQ� WKH� SDUW� RI� WKH
&RPPRQZHDOWK� LQ� DQ� HIIRUW� WR� HYDGH� WKH� IXQGDPHQWDO� VSHHG\
WULDO� ULJKWV� RI� DQ� DFFXVHG�� 5XOH� ����� PXVW� EH� FRQVWUXHG� LQ� D
PDQQHU�FRQVLVWHQW�ZLWK�VRFLHW\¶V�ULJKW�WR�SXQLVK�DQG�GHWHU�FULPH
��������6WUDLQHG�DQG�LOORJLFDO�MXGLFLDO�FRQVWUXFWLRQ�DGGV�QRWKLQJ�WR
RXU�VHDUFK�IRU�MXVWLFH��������

&RPPRQZHDOWK�Y��*HQRYHVH������$��G��������������3D���������FLWDWLRQV

RPLWWHG����'LVPLVVLQJ�WKH�FDVH�DJDLQVW�DSSHOOHH�GRHV�QRW�VHUYH�WKH�HQGV�RI

MXVWLFH��LW�LQ� IDFW�VXUUHQGHUV�FRQWURO�RI� WKH�FULPLQDO� MXVWLFH�V\VWHP�WR�D�FLW\

RIILFLDO���:KLOH�WKH�FXUUHQW�V\VWHP�LV�QRW�PHHWLQJ�WKH�LQWHUHVWV�RI� MXVWLFH�LQ

3KLODGHOSKLD�� ZH� DUH� QRW� FRQYLQFHG� WKDW� WKH� VROXWLRQ� LV� 'HSXW\� 0D\RU

*UDQOXQG¶V�SULRULW\�V\VWHP��DV�LW�KDV�QR�EDVLV�LQ�ODZ���:H�DOVR�GR�QRW�EHOLHYH

WKDW�WKH�VROXWLRQ� LV� WR�GLVPLVV�FDVHV�ZKHQ�SULVRQHUV�DUH�QRW� EURXJKW� GRZQ

EHFDXVH� WKH\� DUH� QRW� GHHPHG� ³SULRULWLHV�´� � :H� FDQ� RQO\� HQFRXUDJH� FLW\

RIILFLDOV� DQG� WKH� GLVWULFW� DWWRUQH\¶V� RIILFH� WR� ILQG� D� VROXWLRQ�� � 7KLV� SUREOHP

QHFHVVLWDWHV�D�SROLWLFDO�FRPSURPLVH�WKDW�WKLV�&RXUW�LV�XQDEOH�WR�SURYLGH�

��� 7KH�FRXUW�EHORZ�DOVR�UHOLHG�RQ�LWV�GLVFUHWLRQDU\�SRZHU�RYHU�LWV�GRFNHW

WR� GLVPLVV� WKH� FKDUJHV� DJDLQVW� DSSHOOHH�� � 7KH� &RPPRQZHDOWK� DUJXHV� WKDW

WKH� GLVPLVVDO� ZDV� DQ� DEXVH� RI� WKDW� GLVFUHWLRQ�� � :H� ORRN� WR� RXU� 6XSUHPH

&RXUW¶V� UHFHQW�GHFLVLRQ� LQ�&RPPRQZHDOWK�Y��6KDIIHU������$��G����� �3D�

�������IRU�JXLGDQFH�

��� ,Q� 6KDIIHU�� WKH� &RXUW� UHYHUVHG� WKH� WULDO� FRXUW¶V� RUGHU� GLVPLVVLQJ

FULPLQDO� FKDUJHV� LQ� DQ� HIIRUW� WR� VDQFWLRQ� WKH� SURVHFXWRU�� 6HH� LG�� DW� ����
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%HIRUH�WULDO��WKH�&RPPRQZHDOWK�KDG�UHTXHVWHG�D�WLPH�H[WHQVLRQ�XQGHU�5XOH

�������6HH�LG��DW�������7KH�WULDO�FRXUW�JUDQWHG�WKH�H[WHQVLRQ��RUGHULQJ�WKH

&RPPRQZHDOWK�WR�WU\�WKH�GHIHQGDQW�ZLWKLQ�VL[W\�GD\V���6HH�LG��DW�������7KH

&RPPRQZHDOWK�IDLOHG�WR�GR�VR�EHFDXVH�WKH�SURVHFXWRU�ZDV�RQ�YDFDWLRQ���6HH

LG���7KH�WULDO�FRXUW�GLVPLVVHG�WKH�FULPLQDO�FKDUJHV�DJDLQVW�WKH�GHIHQGDQW�LQ

RUGHU� WR� VDQFWLRQ� WKH�SURVHFXWRU� IRU� LJQRULQJ� D� FRXUW� RUGHU�� �6HH� LG�� � 7KH

LVVXH� EHIRUH� RXU� 6XSUHPH� &RXUW� ZDV� ³ZKHWKHU� LQ� LPSRVLQJ� WKH� VHYHUH

VDQFWLRQ�RI� GLVPLVVDO� RI� FKDUJHV� �� �� �� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ�´

,G���7KH�&RXUW�KHOG�WKDW�WKH�WULDO�FRXUW�KDG�DEXVHG�LWV�GLVFUHWLRQ�EHFDXVH�WKH

VDQFWLRQ� ZDV� ³H[FHVVLYH�´� � ,G�� DW� ����� � :KLOH� WKH� &RXUW� UHFRJQL]HG� WKH

LPSRUWDQFH� RI� WKH� FRXUW¶V� FRQWURO� RYHU� LWV� FRXUWURRP�� LW� FRQFOXGHG� WKDW

GLVPLVVDO� ³VKRXOG�RQO\�EH�XVHG� LQ� LQVWDQFHV� RI� DEVROXWH�QHFHVVLW\�´� �,G�� DW

����� �:H�GR�QRW�FRQVLGHU� WKLV� FDVH�WR�EH�RQH�RI� ³DEVROXWH�QHFHVVLW\�´�DQG

LQGHHG� IHHO� WKDW� GLVPLVVDO� ZDV� ³H[FHVVLYH�´� � )XUWKHU�� ZH� PXVW� UHPHPEHU

VRFLHW\¶V�LQWHUHVW�LQ�FULPLQDO�MXVWLFH���³'LVPLVVDO�RI�FULPLQDO�FKDUJHV�SXQLVKHV

QRW�RQO\�WKH�SURVHFXWRU�������EXW�DOVR�WKH�SXEOLF�DW�ODUJH��VLQFH�WKH�SXEOLF�KDV

D�UHDVRQDEOH�H[SHFWDWLRQ�WKDW�WKRVH�ZKR�KDYH�EHHQ�FKDUJHG�ZLWK�FULPHV�ZLOO

EH�IDLUO\�SURVHFXWHG�WR�WKH�IXOOHVW�H[WHQW�RI�WKH�ODZ�´��,G���7KXV��ZH�KROG�WKDW

WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ� GLVPLVVLQJ� WKH� FKDUJHV� DJDLQVW

DSSHOOHH�

���� 2UGHU�UHYHUVHG���-XULVGLFWLRQ�UHOLQTXLVKHG�


