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,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�

&LYLO�'LYLVLRQ�DW�1R��/7�����������

%()25(��� &$9$1$8*+��32329,&+�DQG�0860$112��--�

23,1,21�%<�32329,&+��-�� ),/('���2FWREHU���������
3(7,7,21�)25�5($5*80(17�'(1,('�����������

7KLV� LV� D�SUR� VH� DSSHDO� IURP� WKH� MXGJPHQW� HQWHUHG� LQ� WKH� &RXUW� RI

&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�RQ�-XQH�����������LQ�IDYRU�RI�DSSHOOHHV�

$SSHOOHHV�ILOHG�WKLV�HMHFWPHQW�DFWLRQ�IROORZLQJ�DSSHOODQW¶V�UHIXVDO�WR�YDFDWH�D

ORW�LQ�DSSHOOHHV¶�PRELOH�KRPH�SDUN�DIWHU�H[SLUDWLRQ�RI�DSSHOODQW¶V�PRQWK�WR�

PRQWK�OHDVH���8SRQ�UHYLHZ��ZH�DIILUP�

:H� DUH� PLQGIXO� WKDW� DSSHOODQW� LV� SURFHHGLQJ� SUR� VH�� � +RZHYHU�

DSSHOODQW�KDV�D�GXW\�WR�ILOH�D�FRPSUHKHQVLEOH�EULHI�DQG�WR�UDLVH�DQG�GHYHORS

SURSHUO\�KLV�DSSHOODWH�LVVXHV���$V�ZH�SUHYLRXVO\�VWDWHG�LQ�2¶1HLOO�Y��&KHFNHU

0RWRUV�&RUS�������$��G�����������3D�6XSHU���������FLWDWLRQV�RPLWWHG��

:KLOH�WKLV�FRXUW�LV�ZLOOLQJ�WR�OLEHUDOO\�FRQVWUXH�PDWHULDOV�ILOHG�E\�D
SUR� VH� OLWLJDQW�� ZH� QRWH� WKDW� DSSHOODQW� LV� QRW� HQWLWOHG� WR� DQ\
SDUWLFXODU� DGYDQWDJH� EHFDXVH� >KH@� ODFNV� OHJDO� WUDLQLQJ�� � $V� RXU
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6XSUHPH� &RXUW� KDV� H[SODLQHG�� ³DQ\� OD\SHUVRQ� FKRRVLQJ� WR
UHSUHVHQW� >KLPVHOI@� LQ� D� OHJDO� SURFHHGLQJ� PXVW�� WR� VRPH
UHDVRQDEOH� H[WHQW�� DVVXPH� WKH� ULVN� WKDW� >KLV@� ODFN� RI� H[SHUWLVH
DQG�OHJDO�WUDLQLQJ�ZLOO�SURYH�>KLV@�XQGRLQJ�´

$SSHOODQW� KDV� SURFHHGHG� SUR� VH� WKURXJKRXW� WKH� OLWLJDWLRQ� RI� WKLV

PDWWHU���+LV�ODFN�RI�OHJDO�H[SHUWLVH�DQG�WUDLQLQJ�LV�HYLGHQW�E\��LQWHU�DOLD��KLV

ILOLQJ�RI�DQ�DSSHOODWH�EULHI�ZKLFK�LV�VR�GHILFLHQW�WKDW�RXU�UHYLHZ�RI�WKLV�FDVH�LV

VHYHUHO\�KDPSHUHG���+LV�EULHI�YLRODWHV�QXPHURXV�UHTXLUHPHQWV�DV�VHW�IRUWK�LQ

&KDSWHU� ��� RI� WKH� 3HQQV\OYDQLD� 5XOHV� RI� $SSHOODWH� 3URFHGXUH�� IDLOV� WR� VHW

IRUWK�FOHDUO\�WKRVH�LVVXHV�ZKLFK�KH�ZLVKHV�FRQVLGHUHG��FRQWDLQV�D�UDPEOLQJ�

RIWHQ� LQFRPSUHKHQVLEOH�� DUJXPHQW� ZKLFK� LQFOXGHV� RQO\� H[WUHPHO\� OLPLWHG

FLWDWLRQ�WR�VWDWXWRU\�DXWKRULW\�DQG�QR�FLWDWLRQ�RI�FDVH�ODZ���&RQVHTXHQWO\��ZH

FRXOG� TXDVK� WKLV� DSSHDO�� SXUVXDQW� WR� 3D�5�$�3������� �DSSHDO� PD\� EH

TXDVKHG�RU�GLVPLVVHG�ZKHUH�GHIHFWV�LQ�DSSHOODQW¶V�EULHI�DUH�VXEVWDQWLDO���6HH

/DLUG�Y��(O\�	�%HUQDUG������$��G�������3D�6XSHU��������ZKHUH�GHIHFWV�LQ

DSSHOODQW¶V� SUR� VH� EULHI� DUH� VR� VXEVWDQWLDO� WKDW� PHDQLQJIXO� UHYLHZ� LV� QRW

SRVVLEOH��6XSHULRU�&RXUW�ZLOO�TXDVK�WKH�DSSHDO���DSSHDO�GHQLHG�VXE�QRP��

/DLUG�Y��0RUJDQ�� ����3D������� ���� $��G� ���� �������� 6XGGXWK� Y�� &RP��

����$��G������3D�&PZOWK�� ������ �SUR�VH� EULHI�ZKLFK� FRQWDLQHG�QXPHURXV

VXEVWDQWLDO� GHIHFWV� LPSDLUHG� FRXUW¶V� DELOLW\� WR� SURYLGH�PHDQLQJIXO� DSSHOODWH

UHYLHZ�DQG�ZDV�QRW�FRQVLGHUHG�RQ�LWV�PHULWV���VHH�DOVR�&RPPRQZHDOWK�Y�

5XVVHOO������$��G�������3D�6XSHU���������6XSHULRU�&RXUW�ZRXOG�QRW�UHYLHZ

GHIHQGDQW¶V� DUJXPHQW� ZKLFK� FRQWDLQHG� QR� GLVFXVVLRQ� RI� RU� FLWDWLRQ� WR

UHOHYDQW�DXWKRULW\���(VWDWH�RI�/DNDWRVK������$��G�������3D�6XSHU�������
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�LQFOXVLRQ�RI�RQO\�JHQHUDO�VWDWHPHQWV��XQVXSSRUWHG�E\�FLWDWLRQ�RI�DXWKRULW\�

LQ�DUJXPHQW�VHFWLRQ�RI�DSSHOODWH�EULHI�SUHFOXGHG�UHYLHZ�RI�WKH�PHULWV�RI�WKH

LVVXHV��

+RZHYHU��GHVSLWH�WKH�QXPHURXV�GHIHFWV�LQ�DSSHOODQW¶V�SUR�VH�EULHI��ZH

ZLOO�DGGUHVV�DSSHOODQW¶V�FODLPV�ZKLFK�KDYH�EHHQ�FOHDUO\�UDLVHG�DQG�DGGUHVVHG

E\�ERWK�WKH�ORZHU�FRXUW�DQG�DSSHOOHH���6HH�6DYR\�Y��6DYR\������$��G����

�3D�6XSHU�� ������ �ZKHUH� DUJXPHQW� VHFWLRQ� RI� DSSHOODWH� EULHI� VXJJHVWHG

LVVXHV�WKDW�6XSHULRU�&RXUW�ZDV�EHLQJ�DVNHG�WR�FRQVLGHU��GHIHFWV�LQ�EULHI�GLG

QRW� VXEVWDQWLDOO\� KDQGLFDS� FRXUW¶V� UHYLHZ� DQG� FRXUW� DGGUHVVHG� PHULWV� RI

DSSHDO����2XU�UHYLHZ�RI�DSSHOODQW¶V�EULHI�DQG�WKH�UHFRUG�UHYHDOV�WKH�IROORZLQJ

LVVXHV�IRU�RXU� UHYLHZ�����:DV�DSSHOODQW�SURSHUO\�HMHFWHG� IURP�/RW������RI

.QRWW\� 3LQH� 7UDLOHU� &RXUW� SXUVXDQW� WR� WKH� /DQGORUG� DQG� 7HQDQW� $FW�� ��

3D�&�6�$�������������DV�DPHQGHG�'HFHPEHU���������������'LG�WKH�/DQGORUG

DQG�7HQDQW�$FW�����3D�&�6�$�������������DV�DPHQGHG�-XO\����������HIIHFWLYH

LQ� ��� GD\V��� UHWURDFWLYHO\� DSSO\� WR� WKLV� FDVH� DQG� SUHFOXGH� DSSHOODQW¶V

HMHFWPHQW��DQG���� �'LG�DSSHOOHHV¶�HMHFWPHQW�DFWLRQ�DPRXQW�WR�D� UHWDOLDWRU\

HYLFWLRQ� LQ� YLRODWLRQ� RI� WKH� 0RELOH� +RPH� 3DUN� 5LJKWV� $FW�� ��� 3D�&�6�$���

������"�

����������������������������������
�� $SSHOODQW�DOVR�DVVHUWV�D�SOHWKRUD�RI�DGGLWLRQDO�LVVXHV�LQ�FXUVRU\�IRUP�
LQFOXGLQJ�� RSSRVLQJ� FRXQVHO� LPSURSHUO\� WDLQWHG� WKH� MXU\�� DSSHOOHHV� YLRODWHG
QXPHURXV� UXOHV� DQG� UHJXODWLRQV� RI� WKH� PRELOH� KRPH� SDUN�� WKH� SUHVHQW
HMHFWPHQW�DFWLRQ�ZDV�QRW�VHUYHG� LQ�DFFRUGDQFH�ZLWK� WKH�0RELOH�+RPH�3DUN
5LJKWV� $FWV�� DSSHOOHHV� LOOHJDOO\� SUHYHQWHG� DSSHOODQW� IURP� VHOOLQJ� KLV�PRELOH
KRPH�WR�KLV�PRWKHU��DQG�DSSHOODQW¶V�GXH�SURFHVV�ULJKWV�ZHUH�YLRODWHG�E\�WKH
ORZHU� FRXUW¶V� IDLOXUH� WR� SURYLGH� KLP� ZLWK� D� FRS\� RI� WKH� WULDO� WUDQVFULSW�
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$SSHOOHHV�DUH�WKH�RZQHUV�DQG�RSHUDWRUV�RI�.QRWW\� 3LQH�7UDLOHU�&RXUW�

$SSHOODQW� UHVLGHG� XSRQ� /RW� �� ��� LQ� WKH� PRELOH� KRPH� SDUN�� 2Q� RU� DERXW

2FWREHU����� ������ DSSHOOHHV�QRWLILHG� DSSHOODQW� LQ�ZULWLQJ� WKDW� WKH\� GLG� QRW

LQWHQG� WR� UHQHZ� DSSHOODQW¶V�PRQWK�WR�PRQWK� OHDVH� RI� /RW� �� ���� DQG� WKH\

GLUHFWHG�DSSHOODQW�WR�YDFDWH�WKH�SUHPLVHV�RQ�RU�EHIRUH�'HFHPEHU���������

$SSHOOHHV� ILOHG� WKHLU� FODLP� IRU� SRVVHVVLRQ� RI� WKH� SUHPLVHV� EHIRUH� WKH

GLVWULFW� PDJLVWUDWH� DQG� ZHUH� DZDUGHG� SRVVHVVLRQ� RQ� 'HFHPEHU� ���� �����

$SSHOODQW�WKHQ�ILOHG�KLV�VXPPDU\�DSSHDO��DQG�DSSHOOHHV�ILOHG�WKHLU�FRPSODLQW

LQ� HMHFWPHQW� RQ� )HEUXDU\� ��� ������ 6XEVHTXHQWO\�� D� ERDUG� RI� DUELWUDWRUV

UHQGHUHG� D� YHUGLFW� LQ� IDYRU� RI� DSSHOOHHV�� DQG� DSSHOODQW� VRXJKW� D� WULDO� GH

QRYR�� � 2Q� -DQXDU\� ���� ������ D� MXU\� WULDO� ZDV� KHOG�� DQG� WKH� MXU\� JUDQWHG

DSSHOOHHV¶� FODLP� IRU� SRVVHVVLRQ� RI� WKH� SURSHUW\� DQG� GHQLHG� DSSHOODQW¶V

FRXQWHUFODLP���7KLV�DSSHDO�IROORZHG�

7KH� SUHVHQW� FDVH� WXUQV� XSRQ� WKH� TXHVWLRQ� RI� ZKLFK� YHUVLRQ� RI� �

��������RI� WKH�/DQGORUG�DQG�7HQDQW�$FW�DSSOLHV� WR� WKLV� FDVH�� � $W� WKH� WLPH

DSSHOOHHV� ILOHG� WKHLU� FRPSODLQW� LQ� HMHFWPHQW� RQ� )HEUXDU\� ��� ������ ��

3D�&�6�$�����������UHDG��LQ�SHUWLQHQW�SDUW��DV�IROORZV�

$� ODQGORUG� GHVLURXV� RI� UHSRVVHVVLQJ� UHDO� SURSHUW\� IURP� D
WHQDQW� PD\� QRWLI\�� LQ� ZULWLQJ�� WKH� WHQDQW� WR� UHPRYH� IURP� WKH
VDPH�DW�WKH�H[SLUDWLRQ�RI�WKH�WLPH�VSHFLILHG�LQ�WKH�QRWLFH�XQGHU
WKH�IROORZLQJ�FLUFXPVWDQFHV��QDPHO\������8SRQ�WKH�WHUPLQDWLRQ�RI

�������������������������������������������������������������������������������������������������������������
$SSHOODQW�GRHV�QRW�SUHVHQW�DQ\�DUJXPHQW�UHODWLQJ�WR�WKHVH�LVVXHV�ZLWKLQ�KLV
EULHI�� � $FFRUGLQJO\�� ZH� ILQG� WKH\� DUH� ZDLYHG�� � /DLUG�� VXSUD�� %XQW� Y�
3HQVLRQ�0RUWJ��$VV��� ,QF��� ���� $��G� ����� �3D�6XSHU�� ������ �DUJXPHQWV
WKDW�DUH�QRW�DSSURSULDWHO\�GHYHORSHG�RQ�DSSHDO�DUH�ZDLYHG��
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D� WHUP� RI� WKH� WHQDQW�� ���� RU� XSRQ� IRUIHLWXUH� RI� WKH� OHDVH� IRU
EUHDFK� RI� LWV� FRQGLWLRQV�� ���� RU� XSRQ� WKH� IDLOXUH� RI� WKH� WHQDQW�
XSRQ�GHPDQG��WR�VDWLVI\�DQ\�UHQW�UHVHUYHG�DQG�GXH�

��� 3D�&�6�$���� �������� �DV� DPHQGHG� 'HFHPEHU� ���� ������ 3�/�� ������ 1R�

����������HIIHFWLYH�LQ����GD\V���

7KH� IRUHJRLQJ� ODQJXDJH� IURP� WKH� /DQGORUG� DQG� 7HQDQW� $FW�� ZKHQ

LQWHUSUHWHG� LQ�FRQMXQFWLRQ�ZLWK�WKH�SURYLVLRQV�JRYHUQLQJ�HYLFWLRQ� IURP� WKH

0RELOH�+RPH�3DUN�5LJKWV�$FW��ZDV�SUHYLRXVO\�IRXQG�WR�SHUPLW�HMHFWPHQW�RI�D

PRELOH� KRPH� SDUN� WHQDQW�RQFH� WKH� OHDVH�KDV� H[SLUHG�� �&KLOGV� ,QVWDQW

+RPHV�� ,QF�� Y�� 0LOOHU�� ���� $��G� ������ ����� �3D�6XSHU�� ������� DSSHDO

GHQLHG������3D�����������$��G�������������/LQFROQ�:DUHKRXVHV��,QF��Y�

&URPSWRQ������$��G�����������3D�6XSHU���������DSSHDO�GHQLHG������3D�

����� ���� $��G� ����� �������� � ,W� LV� WKH� GLVWLQFWLRQ� EHWZHHQ� HYLFWLRQ� DQG

HMHFWPHQW� ZKLFK� LV� GLVSRVLWLYH� LQ� WKH� SUHVHQW� DFWLRQ�� � &RPSDUH� /LQFROQ

:DUHKRXVHV������$��G�DW�����

3UHVHQWO\��DSSHOODQW¶V�RUDO�PRQWK�WR�PRQWK�OHDVH�H[SLUHG�RQ�1RYHPEHU

��� ������ ZKHQ� DSSHOOHHV� FKRVH� QRW� WR� UHQHZ� DSSHOODQW¶V� OHDVH�� � 7KXV�

����������������������������������
�� 2Q� -XO\� ��� ������ ��� 3D�&�6�$���� ��������ZDV� DJDLQ� DPHQGHG�� � 7KH
ODQJXDJH� VHW� IRUWK� DERYH� LV� LGHQWLFDO� WR� SDUDJUDSK� �D�� RI� WKH� DPHQGHG
VWDWXWH���+RZHYHU��ZH�KDYH�QRW�DSSOLHG�WKH������DPHQGPHQWV�WR�WKH�VWDWXWH
LQ� WKLV� FDVH� EHFDXVH� WKH� ����� DPHQGPHQWV� ZHUH� VXVSHQGHG� DW� WKH� WLPH
ZKHQ�DSSHOOHHV�ILOHG�WKHLU�HMHFWPHQW�DFWLRQ�� �6SHFLILFDOO\��$FW�������-XO\���
3�/�������1R������ZDV�VXVSHQGHG� IRU�D�SHULRG�RI�����GD\V�E\�RUGHU�RI� WKH
6XSUHPH�&RXUW�GDWHG�6HSWHPEHU����������IRU�D�SHULRG�RI����GD\V�E\�RUGHU
RI�WKH�6XSUHPH�&RXUW�GDWHG�'HFHPEHU�����������DQG�IRU�D�SHULRG�RI����GD\V
E\� RUGHU� RI� WKH� 6XSUHPH� &RXUW� GDWHG� )HEUXDU\� ���� ������ � +RZHYHU�� WKLV
GRHV� QRW� DIIHFW� RXU� DQDO\VLV� VLQFH� WKH� SHUWLQHQW� ODQJXDJH� RI� WKH� VWDWXWH
UHPDLQHG�XQFKDQJHG�E\�WKH������DPHQGPHQWV�
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DSSHOODQW�ZDV�QRW�HYLFWHG� LQ�YLRODWLRQ�RI�WKH�0RELOH�+RPH�3DUN�5LJKWV�$FW

EHFDXVH�KH�KDG�QR�OHDVH�WR�/RW������RI�.QRWW\�3LQH�7UDLOHU�&RXUW�� �5DWKHU�

ZH� ILQG� WKDW� DSSHOOHHV� ZHUH� ZHOO� ZLWKLQ� WKHLU� ULJKWV� WR� HMHFW� DSSHOODQW� RQ

'HFHPEHU� ��� ������ VLQFH� WKH� OHDVH� KDG� H[SLUHG� DQG� VXIILFLHQW� QRWLFH� ZDV

JLYHQ�����3D�&�6�$������������DV�DPHQGHG�'HFHPEHU�������������6HH�H�J�

/LQFROQ�:DUHKRXVHV�� ���� $��G� DW� ���� �³>7HQDQW¶V@� OHDVH�� LQ� WKH� LQVWDQW

FDVH�� KDG� H[SLUHG�� � >/DQGORUG@�ZDV�QRW� HYLFWLQJ� WKH� UHVLGHQW��ZKLFK�ZRXOG

UHTXLUH� WKH�SURWHFWLRQ�SURYLGHG�E\� WKH� >0RELOH�+RPH�3DUN�5LJKWV@�$FW�� EXW

ZDV�HMHFWLQJ�WKH�UHVLGHQW�EHFDXVH�D�OHDVH�QR�ORQJHU�H[LVWHG���7KHUHIRUH��WKH

/DQGORUG¶V�ULJKWV�RI�SRVVHVVLRQ�LQ�WKH�LQVWDQW�FDVH�ZDV��VLF��FRYHUHG�E\�WKH

/DQGORUG� >DQG@� 7HQDQW� $FW�� DQG� >/DQGORUG@� «� LV� HQWLWOHG� WR� UHFRYHU

SRVVHVVLRQ�RI�VDLG�SUHPLVHV���%HFDXVH�WKHUH�ZDV�QR�OHDVH��>/DQGORUG@�LQ�WKLV

SUHVHQW�DFWLRQ�LV�QRW�ERXQG�E\�WKH�0+35$��DQG�WKH�YHUGLFW�HQWHUHG�LQ�IDYRU

RI�>7HQDQW@�LV�QRW�SURSHU�DQG�PXVW�EH�UHYHUVHG�´��

$SSHOODQW�QHYHUWKHOHVV�DUJXHV�WKDW�WKH�SUHVHQW�DFWLRQ� LV�JRYHUQHG�E\

WKRVH� DPHQGPHQWV� WR� WKH� /DQGORUG� DQG� 7HQDQW� $FW� ZKLFK� RXU� /HJLVODWXUH

DSSDUHQWO\� HQDFWHG� LQ� UHVSRQVH� WR� &KLOGV� ,QVWDQW� +RPHV�� VXSUD�� DQG

/LQFROQ�:DUHKRXVHV�� VXSUD��� � 6SHFLILFDOO\�� ��� 3D�&�6�$���� �������� ZDV

DPHQGHG�WR�UHDG��LQ�SHUWLQHQW�SDUW��DV�IROORZV�

����������������������������������
�� ,Q�KLV�FRQFXUULQJ�RSLQLRQ� LQ�/LQFROQ�:DUHKRXVHV������$��G�DW�����
-XGJH�%URVN\��DIWHU�UHYLHZLQJ�WKH�OHJLVODWLYH�KLVWRU\�RI�WKH�0RELOH�+RPH�3DUN
5LJKWV�$FW��QRWHG�WKDW�WKH�/HJLVODWXUH�PD\�KDYH�LQWHQGHG�³WR�DOORZ�D�WHQDQW
WR�VWD\�LQ�D�PRELOH�KRPH�SDUN�LQGHILQLWHO\�DV�ORQJ�DV�WKH�WHQDQW�SDLG�KLV�UHQW
DQG�DVVHVVPHQWV�DQG�DELGHG�E\�WKH�UXOHV�DQG�DV�ORQJ�DV�WKH�SDUN�ZDV�LQ�WKH
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�D�� $� ODQGORUG� GHVLURXV� RI� UHSRVVHVVLQJ� UHDO� SURSHUW\� IURP� D
WHQDQW�H[FHSW�UHDO�SURSHUW\�ZKLFK�LV�D�PRELOH�KRPH�VSDFH
DV� GHILQHG� LQ� WKH� DFW� RI� 1RYHPEHU� ���� ����� �3�/�� �����
1R�� ������ NQRZQ�DV� WKH� �0RELOH� +RPH� 3DUN� 5LJKWV� $FW��
PD\�QRWLI\�� LQ�ZULWLQJ�� WKH� WHQDQW� WR� UHPRYH� IURP� WKH� VDPH�DW
WKH� H[SLUDWLRQ� RI� WKH� WLPH� VSHFLILHG� LQ� WKH� QRWLFH� XQGHU� WKH
IROORZLQJ�FLUFXPVWDQFHV��QDPHO\������8SRQ� WKH� WHUPLQDWLRQ�RI�D
WHUP�RI�WKH�WHQDQW������RU�XSRQ�IRUIHLWXUH�RI�WKH�OHDVH�IRU�EUHDFK
RI� LWV� FRQGLWLRQV�� ���� RU� XSRQ� WKH� IDLOXUH� RI� WKH� WHQDQW�� XSRQ
GHPDQG��WR�VDWLVI\�DQ\�UHQW�UHVHUYHG�DQG�GXH�

��

�F����7KH�RZQHU�RI�D�PRELOH�KRPH�SDUN�VKDOO�QRW�EH
HQWLWOHG�WR�UHFRYHU\�RI�WKH�PRELOH�KRPH�VSDFH�XSRQ�WKH
WHUPLQDWLRQ�RI�D�OHDVH�ZLWK�D�UHVLGHQW�UHJDUGOHVV�RI�WKH
WHUP�RI�WKH�OHDVH�LI�WKH�UHVLGHQW�

�������LV�FRPSO\LQJ�ZLWK�WKH�UXOHV�RI�WKH�PRELOH
KRPH�SDUN��DQG

�������LV�SD\LQJ�WKH�UHQW�GXH��DQG

�������GHVLUHV�WR�FRQWLQXH�OLYLQJ�LQ�WKH�PRELOH
KRPH�SDUN�

��F���� 7KH� RQO\� EDVLV� IRU� WKH� UHFRYHU\� RI� D�PRELOH� KRPH
VSDFH�E\�DQ�RZQHU�RI�D�PRELOH�KRPH�SDUN�VKDOO�EH�

�������:KHQ�D�UHVLGHQW�LV�OHJDOO\�HYLFWHG�DV
SURYLGHG�XQGHU�VHFWLRQ���RI�WKH��0RELOH�+RPH
3DUN�5LJKWV�$FW��

�������:KHQ�WKH�RZQHU�DQG�UHVLGHQW�PXWXDOO\
DJUHH�LQ�ZULWLQJ�WR�WKH�WHUPLQDWLRQ�RI�D�OHDVH�

�������������������������������������������������������������������������������������������������������������
EXVLQHVV� RI� EHLQJ� D�PRELOH� KRPH� SDUN�´� � ,G�� � -XGJH� %URVN\� WKHQ� QRWHG� D
GLIIHUHQW�RXWFRPH�ZDV�DFWXDOO\�UHDFKHG�LQ�/LQFROQ�:DUHKRXVH��VXSUD��DQG
VXJJHVWHG� WKDW� ³>KH� WUXVWHG@� WKDW� LQ� ZDNH� RI� RXU� GHFLVLRQ� WRGD\� >WKH
/HJLVODWXUH@�ZLOO�WDNH�DSSURSULDWH�VWHSV�WR�DPHQG�WKH�DFW�WR�FOHDUO\�HQXQFLDWH
WKDW�LQWHQW�´�,G�
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�������$W�WKH�H[SLUDWLRQ�RI�D�OHDVH��LI�WKH�UHVLGHQW
GHWHUPLQHV�WKDW�KH�QR�ORQJHU�GHVLUHV�WR�UHVLGH
LQ�WKH�SDUN�DQG�VR�QRWLILHV�WKH�RZQHU�LQ�ZULWLQJ�

���3D�&�6�$������������ �$V� DPHQGHG� -XO\���� ������ 3�/�� �����1R������ ����

HIIHFWLYH�LQ����GD\V���HPSKDVLV�DGGHG��

&OHDUO\�� WKH� ����� DPHQGPHQWV� WR� WKH� /DQGORUG� DQG� 7HQDQW� $FW

HOLPLQDWH� WKH�SUREOHPV� IDFHG�E\�ERWK� DSSHOODQW� DQG� WKH� WHQDQW� LQ�/LQFROQ

:DUHKRXVHV��VXSUD���6LPSO\�SXW��D�WHQDQW�FDQ�QR�ORQJHU�EH�HMHFWHG�IURP

KLV� ORW� LQ� D�PRELOH� KRPH� SDUN� VLPSO\� EHFDXVH� KLV� OHDVH� KDV� H[SLUHG�� � ��

3D�&�6�$������������F�������8QIRUWXQDWHO\�IRU�DSSHOODQW��WKH�DPHQGPHQWV�WR

����������GLG�QRW� WDNH�HIIHFW�XQWLO�$XJXVW��������������GD\V�DIWHU� -XO\���

�������RYHU�VL[�PRQWKV�DIWHU�DSSHOOHHV�ILOHG�WKHLU�FRPSODLQW�LQ�HMHFWPHQW�LQ

WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\���7KXV��ZH�PXVW�GHWHUPLQH

ZKHWKHU�WKH������DPHQGPHQWV�WR����3D�&�6�$������������VKRXOG�EH�JLYHQ

UHWURDFWLYH�HIIHFW�

³1R� VWDWXWH� VKDOO� EH� FRQVWUXHG� WR� EH� UHWURDFWLYH� XQOHVV� FOHDUO\� DQG

PDQLIHVWO\�VR�LQWHQGHG�E\�WKH�*HQHUDO�$VVHPEO\�´����3D�&�6�$�����������,Q

0F0DKRQ�Y��0F0DKRQ������$��G�������������3D�6XSHU���������WKLV�&RXUW

VWDWHG�

:KLOH�WKHUH�LV�D�SUHVXPSWLRQ�DJDLQVW�WKH�UHWURDFWLYH�DSSOLFDWLRQ
RI�VWDWXWHV�DIIHFWLQJ�VXEVWDQWLYH�ULJKWV��D�ODZ�LV�RQO\�UHWURDFWLYH
LQ� LWV� DSSOLFDWLRQ� ZKHQ� LW� UHODWHV� EDFN� DQG� JLYHV� D� SUHYLRXV

����������������������������������
�� 7KH�ORZHU�FRXUW�FRQFOXGHG�WKDW�³QRQH�RI�WKH�IRXU�SHUPLWWHG�UHDVRQV�IRU
HYLFWLRQ� >XQGHU� WKH� SURYLVLRQV� RI� WKH� 0RELOH� +RPH� 3DUN� 5LJKWV� $FW@� DUH
SUHVHQW�´��7ULDO�&RXUW�2SLQLRQ��S������6HH����3D�&�6�$����������
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WUDQVDFWLRQ�D�OHJDO�HIIHFW�GLIIHUHQW� IURP�WKDW�ZKLFK�LW�KDG�XQGHU
WKH�ODZ�LQ�HIIHFW�ZKHQ�LW� WUDQVSLUHG�� ���3D�&�6����������3XUGRQ
6XSS>�@� ������� 5� 	� 3� 6HUYLFHV� Y�� &RPPRQZHDOWK
'HSDUWPHQW�RI�5HYHQXH������3D�&RPPZ�����������$��G����
�������� � 6XEVWDQWLYH� ULJKWV� DUH� WKRVH� DIIHFWHG� ZKHQ� WKH
DSSOLFDWLRQ� RI� WKH� VWDWXWH� LPSRVHV� QHZ� OHJDO� EXUGHQV� RQ� SDVW
WUDQVDFWLRQV� RU� RFFXUUHQFHV�� � 'H0DWWHLV� Y�� 'H0DWWHLV�� ���
3D�6XSHU�� ����� ���� $��G� ���� ��������'HSDUWPHQW� RI� /DERU
DQG� ,QGXVWU\�� %XUHDX� RI� (PSOR\PHQW� 6HFXULW\� Y�
3HQQV\OYDQLD�(QJLQHHULQJ�&RUSRUDWLRQ�����3D�&RPPZ������
���� $��G� ���� �������� +RZHYHU��ZKHUH� QR� VXEVWDQWLYH� ULJKW� RU
FRQWUDFWXDO� REOLJDWLRQ� LV� LQYROYHG�� DQ� DFW� LV� QRW� UHWURDFWLYHO\
FRQVWUXHG� ZKHQ� DSSOLHG� WR� D� FRQGLWLRQ� H[LVWLQJ� RQ� LWV� HIIHFWLYH
GDWH� HYHQ� WKRXJK� WKH� FRQGLWLRQ� UHVXOWV� IURP� HYHQWV� ZKLFK
RFFXUUHG�SULRU�WR�WKDW�GDWH�� �%UDQJV�Y��%UDQJV������3D�6XSHU�
���� ���� $��G� ���� �������� &UHLJKDQ� Y�� 3LWWVEXUJK�� ���� 3D�
���������$��G������������

3UHVHQWO\�� ZH� FRQFOXGH� WKDW� UHWURDFWLYH� DSSOLFDWLRQ� RI� WKH� ODZ� ZRXOG

DIIHFW�WKH�VXEVWDQWLYH�ULJKWV�RI�DSSHOOHHV�VLQFH�UHWURDFWLYH�DSSOLFDWLRQ�RI�WKH

����� DPHQGPHQWV� WR� WKH� /DQGORUG� DQG� 7HQDQW� $FW� ZRXOG� HOLPLQDWH

DSSHOOHHV¶�ULJKW�WR�HMHFW�DSSHOODQW�IURP�WKH�VXEMHFW�SUHPLVHV�XQOHVV�WKH�QHZ

FULWHULD�VHW�IRUWK�LQ�����������F����DQG��F����DUH�PHW���)XUWKHU��ZH�FRQFOXGH

WKDW�WKH������DPHQGPHQWV�WR�WKH�/DQGORUG�DQG�7HQDQW�$FW�VKRXOG�RQO\�EH

DSSOLHG� SURVSHFWLYHO\� VLQFH� WKH� /HJLVODWXUH� GLG� QRW� LQFOXGH� LQ� WKH

DPHQGPHQWV�DQ\�ODQJXDJH�FOHDUO\�DUWLFXODWLQJ�LWV�LQWHQW�WKDW�WKH\�DUH�WR�EH

DSSOLHG�UHWURDFWLYHO\���'H0DWWHLV��VXSUD��DPHQGDWRU\�VWDWXWHV�DUH�QRW�WR�EH

JLYHQ� UHWURDFWLYH� DSSOLFDWLRQ� XQOHVV� VXFK� D� FRQVWUXFWLRQ� LV� VR� FOHDU� DV� WR

SUHFOXGH� DOO� TXHVWLRQ� DV� WR� WKH� LQWHQW� RI� WKH� OHJLVODWXUH�� HVSHFLDOO\� ZKHUH

VXFK� DPHQGPHQWV� LQWHUIHUHV� ZLWK� H[LVWLQJ� FRQWUDFWXDO� REOLJDWLRQV� RU

VXEVWDQWLYH�ULJKWV���.H\VWRQH�&RDO�0LQ��&RUS��Y��:�&�$�%������$��G����
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�3D�&PZOWK���������XQGHU�SURYLVLRQV�RI�6WDWXWRU\�&RQVWUXFWLRQ�$FW�� VWDWXWH

PXVW�EH�JLYHQ�SURVSHFWLYH�HIIHFW�RQO\��XQOHVV�VWDWXWH�LQFOXGHV�FOHDU�ODQJXDJH

WR�WKH�FRQWUDU\��

+DYLQJ� GHWHUPLQHG� WKDW� WKH� ����� DPHQGPHQWV� WR� WKH� /DQGORUG� DQG

7HQDQW�$FW�DUH�QRW�DSSOLFDEOH�WR�WKH�SUHVHQW�DFWLRQ�DQG� WKDW�DSSHOODQW�ZDV

SURSHUO\�HMHFWHG� IURP�/RW������RI�.QRWW\�3LQH�7UDLOHU�&RXUW� LQ�DFFRUGDQFH

ZLWK����3D�&�6�$�������������DV�LW�H[LVWHG�RQ�WKH�GDWH�RI�ILOLQJ�RI�WKLV�DFWLRQ�

ZH�WXUQ�WR�DSSHOODQW¶V�FODLP�WKDW�DSSHOOHHV¶�UHFRYHU\�RI�WKH�UHDO�SURSHUW\�ZDV

SUHFOXGHG� E\� WKH� 0RELOH� +RPH� 3DUN� 5LJKWV� $FW�� ��� 3D�&�6�$���� ������

�5HWDOLDWRU\�HYLFWLRQV���ZKLFK�SURYLGHV�

$Q\� DFWLRQ� E\� D�PRELOH� KRPH� SDUN� RZQHU� RU� RSHUDWRU� WR
UHFRYHU� SRVVHVVLRQ� RI� UHDO� SURSHUW\� IURP� D� PRELOH� KRPH� SDUN
UHVLGHQW�RU�WR�FKDQJH�WKH�OHDVH�ZLWKLQ�VL[�PRQWKV�RI�D�UHVLGHQW¶V
DVVHUWLRQ�RI�KLV�ULJKWV�XQGHU�WKLV�DFW�RU�DQ\�RWKHU�OHJDO�ULJKW�VKDOO
UDLVH�D�SUHVXPSWLRQ�WKDW�VXFK�DFWLRQ�FRQVWLWXWHV�D�UHWDOLDWRU\�DQG
XQODZIXO�HYLFWLRQ�E\�WKH�RZQHU�RU�RSHUDWRU�DQG�LV�LQ�YLRODWLRQ�RI
WKLV� DFW�� � 6XFK� D� SUHVXPSWLRQ� PD\� EH� UHEXWWHG� E\� FRPSHWHQW
HYLGHQFH�SUHVHQWHG�LQ�DQ\�DSSURSULDWH�FRXUW�RI�LQLWLDO�MXULVGLFWLRQ
ZLWKLQ�WKH�&RPPRQZHDOWK�

8SRQ�UHYLHZ��ZH�ILQG�WKDW�WKLV�DUJXPHQW�PXVW�DOVR�IDLO�EHFDXVH�RI�WKH

GLVWLQFWLRQ�EHWZHHQ� WKH� SUHVHQW� HMHFWPHQW� DFWLRQ� XQGHU� WKH� /DQGORUG� DQG

7HQDQW�$FW�DQG�DQ�HYLFWLRQ�DFWLRQ�XQGHU�WKH�0RELOH�+RPH�3DUN�5LJKWV�$FW�

,Q� WKH� SUHVHQW�HMHFWPHQW� DFWLRQ�� DSSHOODQW� FDQQRW� DUJXH� DV� D� GHIHQVH� RU

FRXQWHUFODLP�WKDW�WKLV�DFWLRQ�LV�D�UHWDOLDWRU\�HYLFWLRQ�VLQFH�WKH�SURYLVLRQV�RI

WKH� 0RELOH� +RPH� 3DUN� 5LJKWV� $FW� GR� QRW� DSSO\� DIWHU� WKH� OHDVH� WHUP� KDV

H[SLUHG���$V�VWDWHG�LQ�/LQFROQ�:DUHKRXVHV������$��G�DW������³>Z@KLOH�ZH
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DJUHH� WKDW� WKH� >0RELOH� +RPH� 3DUN� 5LJKWV� $FW@� ZDV� GHVLJQHG� WR� SURYLGH

SURWHFWLRQ�WR�PRELOH�KRPH�RZQHUV�LQ�RUGHU�WR�SUHYHQW�DUELWUDU\�HYLFWLRQV�DW

VXEVWDQWLDO� H[SHQVH� WR� SDUN� UHVLGHQWV�� ZH� QRWH� WKDW� WKLV� RQO\� SHUWDLQV� WR

VLWXDWLRQV�DULVLQJ�GXULQJ�WKH�OHDVH�´��)XUWKHU��ZH�VWDWHG��³%HFDXVH�WKHUH�ZDV

QR�OHDVH��>/DQGORUG@�LQ�WKH�SUHVHQW�DFWLRQ�LV�QRW�ERXQG�E\�WKH�>0RELOH�+RPH

3DUN�5LJKWV�$FW�@´��,G�� �6LQFH�DSSHOODQW�QR�ORQJHU�KHOG�D�YDOLG� OHDVH�DW�WKH

WLPH�DSSHOOHHV�LQLWLDWHG�WKLV�HMHFWPHQW�DFWLRQ�XQGHU�WKH�/DQGORUG�DQG�7HQDQW

$FW��ZH�ILQG�WKDW�WKH�SURYLVLRQV�RI�WKH�0RELOH�+RPH�3DUN�5LJKWV�$FW�DUH�QRW

DSSOLFDEOH���7KHUHIRUH��HYHQ�LI�DSSHOODQW�KDG�HVWDEOLVKHG�D�UHWDOLDWRU\�HYLFWLRQ

RFFXUUHG�LQ�WKH�SUHVHQW�FDVH�LQ�YLRODWLRQ�RI�WKH�0RELOH�+RPH�3DUN�5LJKWV�$FW�

LW�ZRXOG�LQ�QR�ZD\�HIIHFW�DSSHOOHHV¶�ULJKW�WR�SRVVHVVLRQ�XQGHU�WKH�SURYLVLRQV

RI�WKH�/DQGORUG�DQG�7HQDQW�$FW���6HH�/LQFROQ�:DUHKRXVHV��VXSUD�

)XUWKHU��HYHQ�LI�DSSHOODQW�LV�FRUUHFW�WKDW����3D�&�6�$�����������DSSOLHV

SUHVHQWO\�� WKLV� OHJDO� VXLW� E\� DSSHOOHHV� FOHDUO\� LV� QRW� D� UHWDOLDWRU\� HYLFWLRQ�

$SSHOODQW�VSHFLILFDOO\�FRPSODLQV�WKDW�WKLV�DFWLRQ�LV�UHWDOLDWRU\�EHFDXVH�LW�ZDV

ILOHG�DIWHU�DSSHOOHHV�SUHYLRXVO\�VRXJKW�WR� HYLFW�&DPLOOH�6KRORFN�� DSSHOODQW¶V

ILDQFp�� IURP�/RW������RI�.QRWW\�3LQH�7UDLOHU�&RXUW�� ����3D�&�6�$����������

H[SUHVVO\� SURYLGHV� WKDW� DQ� DFWLRQ� WR� UHFRYHU� UHDO� SURSHUW\� IURP� D� PRELOH

KRPH� SDUN� UHVLGHQW� LV� SUHVXPSWLYHO\� UHWDOLDWRU\� ZKHQ� LW� LV� ILOHG� ZLWKLQ� VL[

PRQWKV� RI� WKDW� UHVLGHQW¶V� DVVHUWLRQV� RI� KLV� OHJDO� ULJKWV�� � $SSHOODQW� KDG� QR

OHJDO�ULJKWV�UHODWHG�WR�/RW�������JLYHQ�KLV�DGPLVVLRQ�WKDW�KH�GLG�QRW�UHVLGH�DW

/RW�������EXW�DFWXDOO\�UHVLGHG�XSRQ�/RW��������7KXV��WKH�SUHVHQW�DFWLRQ�GRHV
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QRW� IDOO�ZLWKLQ�WKH�GHILQLWLRQ�RI�D� UHWDOLDWRU\�DFWLRQ�VLQFH� LW� LV�QRW�DQ�DFWLRQ

DJDLQVW�DSSHOODQW�ZLWKLQ�VL[�PRQWKV�DIWHU�DSSHOODQW¶V�DVVHUWLRQ�RI�KLV� OHJDO

ULJKWV�

0RUHRYHU�� LQ� WKH� SUHVHQW� FDVH�� WKH� TXHVWLRQ� RI� ZKHWKHU� DSSHOOHHV¶

DFWLRQV�DPRXQWHG�WR�D�UHWDOLDWRU\�HYLFWLRQ�ZDV�SUHVHQWHG� WR� WKH� MXU\�ZKLFK

UHMHFWHG�ERWK�DSSHOODQW¶V�GHIHQVH�RI�UHWDOLDWRU\�HYLFWLRQ�DQG�KLV�FRXQWHUFODLP�

(YHQ� LI� DSSHOODQW� ZDV� FRUUHFW� WKDW� DSSHOOHHV� SUHVXPSWLYHO\� YLRODWHG� ��

3D�&�6�$������������KH�LV�QRW�DXWRPDWLFDOO\�HQWLWOHG�WR�MXGJPHQW�LQ�KLV�IDYRU�

VLQFH�WKH�VWDWXWH�H[SUHVVO\�SHUPLWV�WKH�ODQGRZQHU�WR�UHEXW�WKH�SUHVXPSWLRQ

E\�SUHVHQWLQJ�FRPSHWHQW�HYLGHQFH���$V�VWDWHG�E\�WKH�ORZHU�FRXUW��³>W@KHUH�LV

VXEVWDQWLDO� HYLGHQFH� LQ� WKH� UHFRUG� WR� VXSSRUW� WKH� MXU\¶V� GHFLVLRQ� >WKDW� WKH

DFWLRQ�ZDV�QRW�UHWDOLDWRU\@�´��7ULDO�&RXUW�2SLQLRQ��S���� �$FFRUGLQJO\��ZH�ZLOO

QRW� GLVWXUE� WKH� IDFWILQGHU¶V� GHWHUPLQDWLRQ�� � %HUJHU� Y�� 5LQDOGL�� ���� $��G

����� ���� �3D�6XSHU�� ������ �ZKHUH� MXGJPHQW� LV� VXSSRUWHG� E\� FRPSHWHQW

HYLGHQFH��ZH�ZLOO�QRW�GLVWXUE�WKH�MXGJPHQW�DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ�RU

HUURU�RI�ODZ��

,Q�VXP��ZH�DIILUP�WKH�MXGJPHQW�LQ�IDYRU�RI�DSSHOOHHV���$SSHOODQW�ZDV

SURSHUO\�HMHFWHG�IURP�/RW������RI�.QRWW\�3LQHV�7UDLOHU�&RXUW� LQ�DFFRUGDQFH

ZLWK�WKH�SURYLVLRQV�RI�WKH�/DQGORUG�DQG�7HQDQW�$FW�����3D�&�6�$������������

DV�LW�H[LVWHG�DW�WKH�WLPH�WKLV�VXLW�ZDV�ILOHG�

-XGJPHQW�DIILUPHG�


