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7KH� &RPPRQZHDOWK� DSSHDOV� IURP� WKH� MXGJPHQW� RI� VHQWHQFH� DQG� WKH

RUGHU� HQWHUHG� 'HFHPEHU� ���� ������ E\� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

$OOHJKHQ\� &RXQW\� ZKLFK� GHQLHG� D� FRQVHQW� IRUIHLWXUH� RUGHU� DQG� DSSOLHG

DSSHOOHH¶V� VHL]HG� DVVHWV� WR� SD\� DSSHOOHH¶V� ILQH� DQG� FRXUW� FRVWV�� � )RU� WKH

UHDVRQV�VHW�IRUWK�EHORZ��ZH�UHYHUVH�WKH�RUGHU�GHQ\LQJ�WKH�FRQVHQW�IRUIHLWXUH

RUGHU��SDUWLDOO\�YDFDWH�WKH�MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG�IRU�SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�PHPRUDQGXP�

7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKH�PDWWHU�DUH�DV�IROORZV�

$SSHOOHH�ZDV�FKDUJHG�E\�FULPLQDO�LQIRUPDWLRQ�DW�1R��&&���������ZLWK�RQH

FRXQW�RI�JDPEOLQJ�GHYLFHV�RU�JDPEOLQJ�����3D�&�6�$����������2Q�'HFHPEHU

���� ������ DSSHOOHH� DSSHDUHG� EHIRUH� WKH� +RQRUDEOH� -HIIUH\� $�� 0DQQLQJ� WR

HQWHU�KLV�SOHD�RI�JXLOW\�WR�WKH�FKDUJH�

2Q�WKDW�VDPH�GD\��DSSHOOHH�LPPHGLDWHO\�SURFHHGHG�WR�VHQWHQFLQJ�RQ�D

QHJRWLDWHG�SOHD�DJUHHPHQW�ZKLFK�ZDV�VWDWHG�E\�WKH�SURVHFXWRU�WR�FRQVLVW�RI
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RQO\�D�ILQH���7KH�SURVHFXWRU�DGGLWLRQDOO\�VWDWHG�WKDW�DSSHOOHH�KDG�DJUHHG�WR

IRUIHLW�WKH�VHL]HG�FXUUHQF\�LQ�WKH�DPRXQW�RI���������DQG�SUHVHQWHG�WKH�WULDO

FRXUW�ZLWK�D�FRQVHQW�DVVHW� IRUIHLWXUH�RUGHU��ZKHUHE\�DSSHOOHH�FRQVHQWHG� WR

IRUIHLW�WKDW�DPRXQW�DV�GHULYDWLYH�FRQWUDEDQG�

7KH� WULDO� FRXUW� DFFHSWHG� DSSHOOHH¶V� SOHD�� EXW� UHMHFWHG� WKH� DVVLVWDQW

GLVWULFW�DWWRUQH\¶V�UHFRPPHQGDWLRQ�RI�D� ILQH�DORQH�� � ,QVWHDG��WKH� WULDO� FRXUW

LPSRVHG�D�VHQWHQFH�RI�VL[�PRQWKV�SUREDWLRQ��D�ILQH�RI���������DQG�RUGHUHG

DSSHOOHH�WR�SD\�WKH�FRVWV�RI�SURVHFXWLRQ���$GGLWLRQDOO\��WKH�WULDO�FRXUW�GHQLHG

WKH�FRQVHQW�IRUIHLWXUH�RUGHU��LQVWHDG�GLUHFWLQJ�WKDW�WKH�PRQLHV�VHL]HG�LQ�WKH

DPRXQW� RI� �������� EH� UHWXUQHG� WR� DSSHOOHH�� � 7KH� ZULWWHQ� MXGJPHQW� RI

VHQWHQFH� GLUHFWHG� WKDW� WKH� ³����� >LV@� WR� EH� UHWXUQHG� WR� >DSSHOOHH@� IRU

SD\PHQW�RI�>WKH@�ILQH�´

7KH� &RPPRQZHDOWK� DSSHDOV�� UDLVLQJ� WKH� IROORZLQJ� LVVXHV� IRU� RXU

UHYLHZ�

,� 'LG�WKH�WULDO�FRXUW�HUU�LQ�UHIXVLQJ�WR�DFFHSW�D�FRQVHQVXDO
DVVHW�IRUIHLWXUH�2UGHU�LQ�WKLV�FDVH"

,,� 'LG� WKH� VHQWHQFLQJ� FRXUW� LOOHJDOO\� GLUHFW� WKDW� GHULYDWLYH
FRQWUDEDQG� DVVHWV� LQ� WKH� IRUP� RI� FDVK� �WKDW� ZHUH
FRQVHQVXDOO\� DJUHHG�XSRQ� E\� WKH� SDUWLHV� DV� EHLQJ� VXFK��
VDWLVI\�ILQHV�DQG�FRVWV�LPSRVHG�DV�SDUW�RI�WKH�MXGJPHQW�RI
VHQWHQFH"

$SSHOODQW¶V�EULHI�DW����

����������������������������������

��7KH�FRPSDQLRQ�FDVH�RI�&RPPRQZHDOWK�Y��$OVWRQ������$��G������3D�6XSHU�
������� DOVR� GHFLGHG� WRGD\�� FRQVLGHUV� LGHQWLFDO� LVVXHV� UDLVHG� XQGHU� WKH
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,QLWLDOO\��ZH�QRWH� WKDW��RUGLQDULO\��DSSHDOV� IURP�GHFLVLRQV� LQ� IRUIHLWXUH

DFWLRQV� IDOO� XQGHU� WKH� MXULVGLFWLRQ� RI� WKH� &RPPRQZHDOWK� &RXUW�� � 6HH� ��

3D�&�6�� ����� �YHVWLQJ� MXULVGLFWLRQ� LQ� WKH� &RPPRQZHDOWK� &RXUW� LQ� DSSHDOV

IURP�ILQDO�RUGHUV�RI�WKH�FRXUWV�RI�FRPPRQ�SOHDV�LQ�FLYLO�DFWLRQV�FRPPHQFHG

E\� WKH�&RPPRQZHDOWK�JRYHUQPHQW���VHH�DOVR�6XJDOVNL� Y��&RFKUDQ�� ���

$��G� ������ ����� � �3D�6XSHU�� ������ �³>I@RUIHLWXUH� SURFHHGLQJV� KDYH� EHHQ

KHOG� WR� EH� FLYLO� LQ� UHP� SURFHHGLQJV�� ZKLFK� DUH� TXDVL� FULPLQDO� LQ� QDWXUH´��

&RPPRQZHDOWK�Y��0F'HUPRQG������$��G�����������3D�&PZOWK���������LQ

SURFHHGLQJV� IRU� IRUIHLWXUH�� WKH� &RPPRQZHDOWK� LV� WKH� SODLQWLII�� WKHUHIRUH�

MXULVGLFWLRQ� WR� FRQVLGHU� WKH� IRUIHLWXUH� RI� JDPEOLQJ� SURFHHGV� OLHV� ZLWK� WKH

&RPPRQZHDOWK�&RXUW��

+RZHYHU��LQ�WKLV�PDWWHU��WKH�&RPPRQZHDOWK�LV�DSSHDOLQJ�QRW�RQO\�WKH

GHQLDO� RI� WKH� DSSOLFDWLRQ� IRU� IRUIHLWXUH�� EXW� DOVR� WKH� MXGJPHQW� RI� VHQWHQFH�

7KH�&RPPRQZHDOWK�FODLPV�WKDW�WKH�FRQGLWLRQ�RI�WKH�VHQWHQFH�ZKLFK�GLUHFWV

WKH�DSSOLFDWLRQ�RI�WKH�VHL]HG�FXUUHQF\�WR�WKH�PDQGDWRU\�ILQH�DQG�FRXUW�FRVWV

LV� LOOHJDO�� � 7KHUHIRUH�� WKLV� DSSHDO� SURSHUO\� IDOOV� ZLWKLQ� RXU� DSSHOODWH

MXULVGLFWLRQ���6HH�,Q�5H�2QH������7R\RWD�&RUROOD������$��G�����������

�3D�&PZOWK���������LQ�FHUWDLQ�VLWXDWLRQV��WKH�YHU\�QDWXUH�RI�WKH�FRXUW¶V�RUGHU

UHQGHUV�WKH�LVVXH�RI�IRUIHLWXUH�FULPLQDO�LQ�QDWXUH��³H�J���ZKHUH�WKH�DSSHDO�LV

IURP�D�MXGJPHQW�RI�VHQWHQFH�IROORZLQJ�D�FULPLQDO�GHIHQGDQW¶V�JXLOW\�SOHD�RI

�������������������������������������������������������������������������������������������������������������

IRUIHLWXUH�SURYLVLRQV�RI�WKH�&RQWUROOHG�6XEVWDQFH��'UXJ��'HYLFH�DQG�&RVPHWLF
$FW�
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GULYLQJ�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�DQG�WKH�WULDO� MXGJH��DV�D�FRQGLWLRQ�RI

WKH�GHIHQGDQW¶V�SUREDWLRQ��RUGHUV�WKDW�WKH�GHIHQGDQW¶V�WUXFN�EH�IRUIHLWHG���,Q

VXFK�FLUFXPVWDQFHV��DQ\�DSSHDO�IURP�WKH�WULDO�FRXUW¶V�MXGJPHQW�RI�VHQWHQFH

ZRXOG�SURSHUO\� IDOO�ZLWKLQ� WKH� DSSHOODWH� MXULVGLFWLRQ� RI� WKH�6XSHULRU�&RXUW´�

�FLWLQJ�&RPPRQZHDOWK�Y��&URVE\�� ����$��G����� �3D�6XSHU�� �������� VHH

DOVR� ��� 3D�&�6�$�� ������D�� �SURYLGLQJ� IRU� DQ� DEVROXWH� ULJKW� WR� WKH

&RPPRQZHDOWK�WR�DSSHDO�IURP�WKH�OHJDOLW\�RI�D�VHQWHQFH���&RPPRQZHDOWK

Y��-RQHV������3D�����������$��G�������������VDPH���&RPPRQZHDOWK�Y�

)HUJXVRQ������$��G�������3D�6XSHU���������VDPH��

$GGLWLRQDOO\��ZH�QRWH�WKDW

>L@Q� WKH� LQWHUHVWV� RI� MXGLFLDO� HFRQRP\�� D� «� SDQHO� RI� WKLV
FRXUW�GHFOLQHG�WR�WUDQVIHU�DQ�DSSHDO�WR�WKH�&RPPRQZHDOWK
&RXUW� ZKHUH� QHLWKHU� SDUW\� WLPHO\� REMHFWHG� WR� WKH
MXULVGLFWLRQ�RI�WKH�6XSHULRU�&RXUW���6HH�,Q�UH���/D\LQJ�2XW
DQG� 2SHQLQJ� D� 3ULYDWH� 5RDG�� >���@� 3D�6XSHU�� >���@�
���� $�G� ���� ������� �HYHQ� ZKHUH� &RPPRQZHDOWK� &RXUW
KDV� FODLPHG� H[FOXVLYH� MXULVGLFWLRQ� RYHU� VXEMHFW� PDWWHU� RI
DSSHDO�� 6XSHULRU� &RXUW� FDQ� UHWDLQ� FDVH� LQ� LQWHUHVWV� RI
MXGLFLDO�HFRQRP\��

&RPPRQZHDOWK�Y��*ULIILQ������$��G�����������3D�6XSHU��������� �1HLWKHU

SDUW\� LQ� WKH� LQVWDQW� DSSHDO� KDV� TXHVWLRQHG� WKH� H[HUFLVH� RI� DSSHOODWH

MXULVGLFWLRQ�E\�WKLV�FRXUW���7KHUHIRUH��DQ\�FKDOOHQJH�RQ�WKLV�JURXQG�LV�GHHPHG

ZDLYHG�� � 6HH� 3D�5�$�3��� 5XOH� ����D��� ��� 3D�&�6�$�� �SURYLGLQJ� IRU� WKH

SHUIHFWLRQ�RI�MXULVGLFWLRQ�LQ�DQ�DSSHOODWH�FRXUW�LQ�ZKLFK�DSSHDO�ZDV�ILOHG�XSRQ

WKH� DSSHOOHH¶V� IDLOXUH� WR� WLPHO\� REMHFW���*HQHUDO� 0XQLFLSDO� $XWKRULW\� Y�

<XKDV�� ���� $��G� ������ ����� �3D�6XSHU�� ������ �LW� LV� ZLWKLQ� D� SDQHO¶V
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GLVFUHWLRQ� WR� GHFOLQH� WUDQVIHUULQJ� D� FDVH� HYHQ�ZKHUH� &RPPRQZHDOWK� &RXUW

KDV� H[FOXVLYH� MXULVGLFWLRQ� RYHU� PDWWHUV� UDLVHG� RQ� DSSHDO� LI� QHLWKHU� SDUW\

REMHFWV�WR�WKH�H[HUFLVH�RI�DSSHOODWH�MXULVGLFWLRQ�E\�WKH�6XSHULRU�&RXUW��

7KH�&RPPRQZHDOWK¶V� ILUVW� DUJXPHQW� RQ�DSSHDO� LV� WKDW� WKH� WULDO� FRXUW

HUUHG�LQ�UHIXVLQJ�WR�DFFHSW�WKH�FRQVHQVXDO�DVVHW�IRUIHLWXUH�RUGHU�SUHVHQWHG�DW

WKH�WLPH�RI�WKH�JXLOW\�SOHD�DQG�VHQWHQFLQJ�RI�DSSHOOHH���:H�DUH�XQDEOH�WR�ILQG

DQ\�FDVH�ODZ�LQYROYLQJ�D�VLPLODU�IDFWXDO�VLWXDWLRQ�LQ�ZKLFK�D�WULDO�FRXUW�GHQLHG

D�FRQVHQW�IRUIHLWXUH�RUGHU�ZKHUHLQ�WKH�GHIHQGDQW�FRQFHGHG�WKDW�WKH�PRQLHV

RU�RWKHU�JRRGV�ZHUH�GHULYDWLYH�FRQWUDEDQG�DQG�DJUHHG�WR�WKH�IRUIHLWXUH��

3XUVXDQW�WR����3D�&�6�$��������E���³>D@Q\�JDPEOLQJ�GHYLFH�SRVVHVVHG

RU�XVHG�LQ�YLRODWLRQ�RI�WKH�SURYLVLRQV�LQ�VXEVHFWLRQ��D��RI�WKLV�VHFWLRQ�>RIIHQVH

GHILQHG@�VKDOO�EH�VHL]HG�DQG�IRUIHLWHG�WR�WKH�&RPPRQZHDOWK���$OO�SURYLVLRQV

RI� ODZ� UHODWLQJ� WR� WKH� VHL]XUH�� VXPPDU\� DQG� MXGLFLDO� IRUIHLWXUH�� DQG

FRQGHPQDWLRQ�RI�LQWR[LFDWLQJ�OLTXRU�VKDOO�DSSO\�WR�WKH�VHL]XUH�DQG�IRUIHLWXUHV

XQGHU�WKH�SURYLVLRQV�RI�WKLV�VHFWLRQ�´� �6HH�DOVR�0F'HUPRQG������$��G�DW

�����³SXUVXDQW�WR�VHFWLRQ������E��RI�WKH�&ULPHV�&RGH�����3D�&�6��������E��

WKH� VHL]XUH� DQG� IRUIHLWXUH� RI� JDPEOLQJ� GHYLFHV�� LQFOXGLQJ� PRQH\�� DUH

FRQWUROOHG�E\�6HFWLRQ�����RI�WKH�/LTXRU�&RGH��$FW�RI�$SULO�����������3�/�����

DV�DPHQGHG�����3�6����������ZKLFK�GHWDLOV�WKH�SURFHGXUH�IRU�WKH�IRUIHLWXUH

RI�LQWR[LFDWLQJ�OLTXRUV´���HPSKDVLV�DGGHG��

>,@W�LV�ZHOO�VHWWOHG�WKDW�³>P@RQH\�LV�QRW��RUGLQDULO\��LWVHOI�
DQ�LQVWUXPHQWDOLW\�RI�JDPEOLQJ�´��+RZHYHU��PRQH\�PD\�EH
VHL]HG�DQG�IRUIHLWHG�WR�WKH�&RPPRQZHDOWK�LI�LW�LV�GHULYDWLYH
FRQWUDEDQG�RI�DQ�LOOHJDO�JDPEOLQJ�RSHUDWLRQ���3HQQV\OYDQLD
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FRXUWV� KDYH� KHOG� WKDW� PRQH\� LQ� VXFK� LQVWDQFHV� PD\� EH
IRUIHLWHG�ZKHQ�WKH�FLUFXPVWDQFHV�DUH�VXFK�WKDW�LW�LV�FOHDUO\
DSSDUHQW� WKDW� WKH� PRQH\�� EHLQJ� FRPPLQJOHG� ZLWK� RWKHU
VXFK� PRQH\�� KDG� QRW�� SUHYLRXV� WR� WKH� VHL]XUH�� EHHQ
UHFODLPHG�DQG�WDNHQ�EDFN�LQWR�WKH�SRVVHVVLRQ�RI�WKH�SOD\HU
QRU�EHHQ�UHFHLYHG�DQG�UHGXFHG�WR�WKH�H[FOXVLYH�SRVVHVVLRQ
RI� WKH� ZLQQHU� RU� RZQHU� RI� WKH� JDPEOLQJ� GHYLFH�� RU
SURSULHWRU�RI�WKH�JDPEOLQJ�HVWDEOLVKPHQW�

,G��DW������FLWDWLRQV�RPLWWHG��

:H�QRWH�WKDW�QR�IRUPDO�ZULWWHQ�IRUIHLWXUH�SHWLWLRQ�ZDV�HYHU�ILOHG�LQ�WKLV

FDVH���+RZHYHU��ERWK�WKH�&RPPRQZHDOWK�DQG�WKH�WULDO�FRXUW�FRQVLGHUHG�WKH

&RPPRQZHDOWK¶V�RIIHU�WR�VXEPLW�D�FRQVHQW�IRUIHLWXUH�RUGHU�DW�WKH�WLPH�RI�WKH

SOHD�DQG�VHQWHQFLQJ�DV�DQ�RUDO�DSSOLFDWLRQ�IRU�IRUIHLWXUH�DQG�ZH�ZLOO�GR�WKH

VDPH��� � $GGLWLRQDOO\�� ZH� UHFRJQL]H� WKDW� WKLV� SURFHGXUH� KDV� WKH� EHQHILW� RI

HIILFLHQF\�DQG�MXGLFLDOO\�HFRQRPL]HV�WKH�DGMXGLFDWLRQ�RI�D�IRUIHLWXUH�WR�D�WLPH

DQG�SODFH�ZKHUH�DQ�HQWLWOHPHQW�DQG�WKH�ULJKW�WR�IRUIHLWXUH�DUH�FOHDUO\�EHIRUH

WKH�FRXUW���)XUWKHU��FRXUWV�RI�WKLV�&RPPRQZHDOWK�KDYH�LPSOLFLWO\�UHFRJQL]HG

WKDW� DQ� RUDO� DSSOLFDWLRQ� IRU� IRUIHLWXUH� PD\� EH� FRQVLGHUHG� LQ� DQDORJRXV

VLWXDWLRQV�LQYROYLQJ�IRUIHLWXUH�XQGHU�WKH�&RQWUROOHG�6XEVWDQFH��'UXJ��'HYLFH

DQG� &RVPHWLF� $FW� �³&6''&$´��� ��� 3D�&�6�$�� ������������� � 6HH

&RPPRQZHDOWK�Y��3RPHUDQW]������$��G�������������3D�6XSHU���������D

SDQHO� RI� WKLV� FRXUW� YDFDWHG� DQ� RUGHU� RI� WKH� WULDO� FRXUW� ZKLFK� SXUSRUWHG� WR

JUDQW� D� SHWLWLRQ� IRU� IRUIHLWXUH� DIWHU� ILQGLQJ� WKDW� QR� VXFK� SHWLWLRQ� KDG� EHHQ

ILOHG�³QRU�RUDOO\�SUHVHQWHG�WR� WKH� WULDO� FRXUW´�� �HPSKDVLV� DGGHG���VHH�DOVR

����������������������������������

��:H�QRWH�WKDW�DSSHOOHH�KDV�FKRVHQ�QRW�WR�SDUWLFLSDWH�LQ�WKLV�DSSHDO�
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&RPPRQZHDOWK� Y�� )RQWDQH]�� ���� $��G� ������ ����� Q���� �3D�&PZOWK�

�������DOORFDWXU�JUDQWHG������$��G����������$��G�������������WKHUH�LV�QR

DXWKRULW\�SURKLELWLQJ�DQ�RUDO�IRUIHLWXUH�PRWLRQ��

7KH�&RPPRQZHDOWK�&RXUW�KDV�VHW�IRUWK�WKH�UHTXLUHPHQWV�RI�WKH�/LTXRU

&RGH¶V�IRUIHLWXUH�SURYLVLRQ�RI����3�6���������DV�IROORZV�

7KH�SURFHGXUH�IRU�IRUIHLWXUH�SXUVXDQW�WR�6HFWLRQ�����G�
RI� WKH�/LTXRU�&RGH�����3�6���������G��� LV� VXFK� WKDW� XSRQ
WKH�ILOLQJ�RI�D�IRUIHLWXUH�SHWLWLRQ�E\� WKH�&RPPRQZHDOWK��D
KHDULQJ�LV�VFKHGXOHG�LI�D�FODLP�LV�ILOHG�ZKLFK�DVVHUWV�D�ULJKW
RI�SRVVHVVLRQ�LQ�WKH�VHL]HG�SURSHUW\�� �$W�WKLV�KHDULQJ��WKH
&RPPRQZHDOWK�PXVW�HVWDEOLVK�E\�D�SUHSRQGHUDQFH�RI� WKH
HYLGHQFH� WKDW� WKH� SURSHUW\� ZDV� XQODZIXOO\� XVHG� RU
SRVVHVVHG�� � 2QFH� WKH� &RPPRQZHDOWK�PHHWV� WKLV� EXUGHQ�
WKH�EXUGHQ�VKLIWV�WR�WKH�FODLPDQW�WR�HVWDEOLVK�����WKDW�KH�LV
WKH� RZQHU� RI� WKH� SURSHUW\�� ���� WKDW� KH� ODZIXOO\� DFTXLUHG
WKH� VDPH�� DQG� ���� WKDW� LW� ZDV� QRW� XQODZIXOO\� XVHG� RU
SRVVHVVHG�

0F'HUPRQG������$��G�DW�����

%\� VLJQLQJ� WKH� FRQVHQW� IRUIHLWXUH� RUGHU�� DSSHOOHH� DJUHHG� WKDW� WKH

PRQH\�LQYROYHG�ZDV�GHULYDWLYH�FRQWUDEDQG�DQG�DGPLWWHG�WKH�QH[XV�EHWZHHQ

WKH�PRQH\�DQG�WKH�LOOHJDO�JDPEOLQJ�DFWLYLW\���)XUWKHU��E\�VLJQLQJ�WKH�FRQVHQW

IRUIHLWXUH� RUGHU�� DSSHOOHH� LQIRUPHG� WKH� FRXUW� WKDW� KH� GLG� QRW� FRQWHVW� WKH

IRUIHLWXUH� DQG� FKRVH� QRW� WR� H[HUFLVH� KLV� ULJKW� WR� FRQWHVW� WKH� SURFHHGLQJ�

7KHUHIRUH��ZH�ILQG�WKDW�WKH�IRUPDO�UHTXLVLWHV�RI�WKH�)RUIHLWXUH�$FW�ZHUH�PHW

WKURXJK�WKH�VXEPLVVLRQ�RI�WKH�FRQVHQW�IRUIHLWXUH�RUGHU�

+RZHYHU�� LQ� UHIXVLQJ� WR� DFFHSW� WKH� FRQVHQW� IRUIHLWXUH� RUGHU�� WKH� WULDO

FRXUW�IRFXVHG�RQ�WKH�UHTXLUHPHQW�VHW�IRUWK�LQ����3D�&�6�$��������F��RI�WKH

&6''&$� WKDW� IRUIHLWXUH� SURFHHGLQJV� KDG� WR� EH� LQVWLWXWHG� ³IRUWKZLWK�´� � 7KH
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WULDO� FRXUW� WKHQ� GHQLHG� WKH� &RPPRQZHDOWK¶V� DSSOLFDWLRQ� IRU� IRUIHLWXUH� DV

KDYLQJ�EHHQ�XQWLPHO\�PDGH�LQ�FRQWUDYHQWLRQ�WR�WKH�³IRUWKZLWK´�UHTXLUHPHQW

RI� WKH� VWDWXWH�� � +RZHYHU�� ZH� ILQG� WKDW� WKH� WULDO� FRXUW¶V� UHDVRQLQJ� LV

LQDSSOLFDEOH�WR�WKH�LQVWDQW�DSSHDO�LQ�ZKLFK�WKH�&RPPRQZHDOWK¶V�ULJKW�WR�WKH

VHL]HG�PRQH\�GHULYHV�IURP�WKH� IRUIHLWXUH�SURYLVLRQ� RI� WKH� /LTXRU�&RGH�DQG

QRW�WKH�&6''&$���:H�IXUWKHU�QRWH�WKDW�WKHUH�LV�QR�³IRUWKZLWK´�UHTXLUHPHQW

XQGHU�WKH�UHOHYDQW�SURYLVLRQ�RI�WKH�/LTXRU�&RGH����,Q�DQ\�HYHQW��ZH�ILQG�WKDW

HYHQ�LI�VXFK�D�SURYLVLRQ�LV�DSSOLFDEOH��WKH�RUDO�DSSOLFDWLRQ�LQ�WKLV�PDWWHU�ZDV

QRW�XQWLPHO\�

,Q�LQWHUSUHWLQJ�WKH�PHDQLQJ�RI�WKH�³IRUWKZLWK´�ILOLQJ�UHTXLUHPHQW�XQGHU

WKH�IRUPHU�FRQWUROOHG�VXEVWDQFH�IRUIHLWXUH�SURYLVLRQ�IRXQG�LQ����3�6�������

����F����UHSHDOHG���WKH�&RPPRQZHDOWK�&RXUW�GHWHUPLQHG�WKDW�D�VKRZLQJ�RI

SUHMXGLFH�LV�QHFHVVDU\�WR�VHW�DVLGH�D�IRUIHLWXUH�DFWLRQ�DV�XQWLPHO\�

7KLV�&RXUW� KDV�SUHYLRXVO\� GHILQHG� WKH� WHUP� ³IRUWKZLWK´
DV� LW� ZDV� XVHG� LQ� WKH� 9HKLFOH� &RGH�� � ³:H� KDYH� QHYHU
FRQVWUXHG� WKH� µIRUWKZLWK¶� UHTXLUHPHQW� WR� IL[� DQ� DUELWUDU\
WLPH�OLPLW��UDWKHU��ZH�KDYH�KHOG�WKDW«FRPSOLDQFH�ZLWKLQ�D
UHDVRQDEOH� WLPH� LV� VXIILFLHQW�´� � 'HSDUWPHQW� RI
7UDQVSRUWDWLRQ�� %XUHDX� RI� 7UDIILF� 6DIHW\� Y�
3DVVHUHOOD�����3D�&RPPRQZHDOWK�&W����������������$��G
������������� �³>$@EVHQW�D�VKRZLQJ�RI�SUHMXGLFH�� WKH�PHUH
SDVVDJH�RI� WLPH«LV�QRW�VXIILFLHQW� MXVWLILFDWLRQ� WR� VHW� DVLGH
WKH� DFWLRQ«�´� �'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ�� %XUHDX
RI�7UDIILF�6DIHW\�Y��/HD�� ��� 3D�&RPPRQZHDOWK�&W�� ����
���������$��G��������������������

����������������������������������

��7KH�IRUPHU����3�6�����������F���UHSHDOHG��DQG�WKH�FXUUHQW�SURYLVLRQ�IRXQG
DW����3D�&�6�$��������F��DUH�LGHQWLFDOO\�ZRUGHG�
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0DWWHU� RI� .XEOLWVN\�� ���� $��G� ����� ���� �3D�&PZOWK�� ������ �DGGLWLRQDO

FLWDWLRQ�RPLWWHG����:H�ILQG�WKLV�GHILQLWLRQ�WR�EH�HTXDOO\�DSSOLFDEOH�KHUH�

7KLV�PDWWHU�LQYROYHG�DQ�XQFRQWHVWHG� IRUIHLWXUH�RI� VHL]HG�DVVHWV�� �7KH

IRUIHLWXUH�ZDV�DJUHHG�WR�DW�WKH�WLPH�RI�WKH�SOHD�DQG�VHQWHQFLQJ�E\�DSSHOOHH�

DSSHOOHH¶V�FRXQVHO�DQG�WKH�&RPPRQZHDOWK���1R�SUHMXGLFH�KDV�EHHQ�DOOHJHG�

PXFK� OHVV� SURYHQ� GXH� WR� WKH� GHOD\� LQ� LQVWLWXWLQJ� WKH� IRUIHLWXUH� SURFHHGLQJ

DOPRVW�ILYH�PRQWKV�DIWHU�VHL]XUH�����6HH�)RQWDQH]������$��G�������FODLPDQW

GLG�QRW�PHHW�KLV�EXUGHQ�RI�HVWDEOLVKLQJ�SUHMXGLFH� IURP�D�GHOD\� RI� WZR�DQG

RQH�KDOI� \HDUV� LQ� WKH� ILOLQJ� RI� WKH� RUDO� IRUIHLWXUH� UHTXHVW� E\� WKH

&RPPRQZHDOWK��

%HFDXVH�ZH�ILQG�WKDW�WKHUH�KDV�EHHQ�QR�SUHMXGLFH�WR�DSSHOOHH�E\� WKH

GHOD\�LQ�LQVWLWXWLQJ�WKLV�SURFHHGLQJ�ZKLFK�ZDV�XQFRQWHVWHG�DW�WKH�WLPH�RI�WKH

SOHD� DQG� VHQWHQFLQJ�� DQG� LQGHHG� XSRQ� DSSHDO�� ZH� FRQFOXGH� WKDW� WKH� WULDO

FRXUW�DEXVHG�LWV�GLVFUHWLRQ�E\�GHQ\LQJ�WKH�&RPPRQZHDOWK¶V�RUDO�DSSOLFDWLRQ

IRU�IRUIHLWXUH�

)XUWKHU��ZH�DUH�XQSHUVXDGHG�E\�WULDO�FRXUW¶V�UDWLRQDOH�WKDW�³LW�YLHZV�WKH

&RPPRQZHDOWK¶V�UHTXHVW� IRU�DSSURYDO�RI�WKH�DOOHJHG� µFRQVHQVXDO¶�)RUIHLWXUH

2UGHU� DV� QRWKLQJ�PRUH� WKDQ� D� SURSRVDO� ±� DQDORJRXV� WR� D� UHTXHVWHG� SOHD

DJUHHPHQW� ±� ZKLFK� WKH� FRXUW� LV� DOZD\V� IUHH� WR� HLWKHU� DFFHSW� RU� UHMHFW

FRQVLVWHQW�ZLWK�WKH�IDFWV�SUHVHQWHG�´��7ULDO�&RXUW�2SLQLRQ�DW�����

:H�DFNQRZOHGJH�WKDW�FRXUWV�RI�WKLV�&RPPRQZHDOWK�UHTXLUH�D�FROORTX\

WR� HVWDEOLVK� D� NQRZLQJ� DQG� LQWHOOLJHQW� ZDLYHU� RI� FHUWDLQ� FRQVWLWXWLRQDO
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SURWHFWLRQV���%\�ZD\�RI�LOOXVWUDWLRQ��ZH�KDYH�UHTXLUHG�VXFK�D�FROORTX\�LQ�WKH

FRQWH[W�RI�ZDLYLQJ�WKH�ULJKW�WR�MXU\�WULDO��HQWHULQJ�D�JXLOW\�SOHD�DQG�ZDLYLQJ

WKH� ULJKW� WR�FRXQVHO�� �6HH�&RPPRQZHDOWK�Y��+D\HV������$��G���������

�3D�6XSHU���������RQ�WKH�UHFRUG�LQTXLU\�PXVW�GHPRQVWUDWH�WKDW�WKH�ZDLYHU�RI

D� GHIHQGDQW¶V� ULJKW� WR� D� MXU\� WULDO� LV� DQ� ³LQWHQWLRQDO� UHOLQTXLVKPHQW� RU

DEDQGRQPHQW�RI�D�NQRZQ�ULJKW�RU�SULYLOHJH��DQG�WKH�DFFXVHG�PXVW�EH�DZDUH

RI� WKH� µHVVHQWLDO� SURWHFWLRQV� LQKHUHQW� LQ� D� MXU\� WULDO� DV� ZHOO� DV� WKH

FRQVHTXHQFHV� DWWHQGDQW� XSRQ� D� UHOLQTXLVKPHQW� RI� WKRVH� VDIHJXDUGV¶´��

&RPPRQZHDOWK� Y�� 3HUVLQJHU�� ���� 3D�� ����� ���� $��G� ����� ������� �WKH

JRDO� VRXJKW� WR� EH� REWDLQHG� E\� RQ�UHFRUG� FROORTX\� LV� WKH� DVVXUDQFH� WKDW� D

GHIHQGDQW¶V� JXLOW\� SOHD� LV� WHQGHUHG� NQRZLQJO\�� YROXQWDULO\� DQG

XQGHUVWDQGLQJO\���&RPPRQZHDOWK� Y�� %UD]LO�� ���� 3D�� ����� ���� $��G� ���

������� �WULDO� FRXUW� PXVW� WKRURXJKO\� FRQGXFW� RQ�UHFRUG� LQTXLU\� LQWR

GHIHQGDQW¶V� DSSUHFLDWLRQ� RI� ULJKW� WR� HIIHFWLYH� DVVLVWDQFH� RI� FRXQVHO� DQG� WR

UHSUHVHQW� RQHVHOI� DW� WULDO�� UHFRUG� PXVW� VKRZ� WKDW� GHIHQGDQW� ZDV� RIIHUHG

FRXQVHO�EXW�LQWHOOLJHQWO\�DQG�XQGHUVWDQGLQJO\�UHMHFWHG�WKH�RIIHU��� �+RZHYHU�

ZH� GHFOLQH� WR� ILQG� WKDW� VXFK� D� FROORTX\� UHTXLUHPHQW� LV� QHFHVVDU\� ZKHUH� D

SHUVRQ�FRQVHQWV�WR�IRUIHLW�VHL]HG�SURSHUW\��QRU�KDV�WKH�WULDO�FRXUW�SRLQWHG�XV

LQ�WKH�GLUHFWLRQ�RI�DQ\�SHUWLQHQW�DXWKRULW\�ZKLFK�ZRXOG�PDQGDWH�WKDW�VXFK�DQ

LQTXLU\�EH�PDGH�XQGHU�WKHVH�FLUFXPVWDQFHV�

)LQDOO\�� ZH� UHDFK� WKH� &RPPRQZHDOWK¶V� VHFRQG� LVVXH�� WKDW� WKH� WULDO

FRXUW�LPSRVHG�DQ�LOOHJDO�VHQWHQFH�E\�DSSO\LQJ�WKH�JDPEOLQJ�IRUIHLWXUH�DVVHWV�
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ZKLFK� ZHUH� FRQVHQVXDOO\� DJUHHG� XSRQ� DV� EHLQJ� VXFK�� WR� VDWLVI\� WKH� ILQH

LPSRVHG�DQG�WKH�FRXUW�FRVWV���:H�DJUHH���%\�UHDVRQ�RI�WKH�/LTXRU�&RGH����

3�6�� �������� WKH� OHJLVODWXUH� KDV� FOHDUO\� VSRNHQ� RQ� WKLV� LVVXH� DQG� KDV

SURYLGHG� IRU� WKH� XVH� RI� WKH� FDVK� RU� RWKHU� SURFHHGV� VHL]HG� DQG� VXEMHFW� WR

IRUIHLWXUH���7KH�PRQH\�RU�JRRGV�DUH�WR�EH�WUDQVIHUUHG�WR�WKH�%XUHDX�RI�/LTXRU

&RQWURO� (QIRUFHPHQW� RI� WKH� 3HQQV\OYDQLD� 6WDWH� 3ROLFH�� QRW� DV� D� VRXUFH� RI

SD\PHQW�RI�FRXUW�ILQHV����7KLV�SURYLVLRQ�PD\�DOVR�EH�VHHQ�DV�D�SUHIHUHQFH�IRU

XQLIRUP� WUHDWPHQW� RI� VXFK� FRQWUDEDQG� WKURXJKRXW� WKH� &RPPRQZHDOWK� DQG

SURYLGHV� IRU� D� SUHVFULEHG� SODQ� IRU� HPSOR\PHQW� RI� VXFK� JRRGV� RU� IRU� WKH

GHVWUXFWLRQ� RI� KDUPIXO� SURSHUW\� LQ� RUGHU� WKDW� LW� QRW� ILQG� LWV� ZD\� LQWR� WKH

VWUHDP�RI�FRPPHUFH�RU�RWKHU�LPSURSHU�KDQGV���7KXV��ZH�DUH�FRQVWUDLQHG�WR

DOVR�YDFDWH�DV�LOOHJDO�WKDW�SDUW�RI�DSSHOOHH¶V�VHQWHQFH�ZKLFK�UHTXLUHV�WKDW�WKH

VHL]HG�FXUUHQF\�LQ�GLVSXWH� LV� WR�EH�XVHG� WR�VDWLVI\�FRXUW� FRVWV�DQG� WKH� ILQH

LPSRVHG�E\�WKH�WULDO�FRXUW�

$FFRUGLQJO\��ZH� UHYHUVH� WKH� RUGHU� GHQ\LQJ� WKH� &RPPRQZHDOWK¶V� RUDO

DSSOLFDWLRQ�IRU�IRUIHLWXUH�

-XGJPHQW�RI�VHQWHQFH�UHODWLQJ�WR�WKH�DSSOLFDWLRQ�RI�WKH�VHL]HG�FXUUHQF\

WR�VDWLVI\�WKH�LPSRVHG�ILQH�DQG�FRXUW�FRVWV�LV�YDFDWHG���,Q�DOO�RWKHU�UHVSHFWV�

WKH�MXGJPHQW�RI�VHQWHQFH�LV�DIILUPHG�

����������������������������������

��%\�ZD\�RI�FRQWUDVW��ILQHV�DQG�FRVWV�DUH�FROOHFWHG�DQG�KDQGOHG�LQ�DFFRUGDQFH
ZLWK����3D�&�6�$��������
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&DVH� UHPDQGHG� WR� SURFHHG� WR� SURSHU� IRUIHLWXUH� GLVSRVLWLRQ� RI� WKH

VHL]HG�FXUUHQF\�FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�

-XULVGLFWLRQ�UHOLQTXLVKHG�


