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23,1,21�%<�.(//<��-�� )LOHG���6HSWHPEHU���������

��� $SSHOODQW�� -RKQ� 1�� &KLOGV�� ,,,�� 0�'��� KDV� ILOHG� DQ� DSSHDO� DW� 1R�� ���

3KLODGHOSKLD� ������ IURP� WKH� RUGHU� RI� WKH� 3KLODGHOSKLD� &RXQW\� &RXUW� RI

&RPPRQ� 3OHDV�� GDWHG� 'HFHPEHU� ���� ����� DQG� GRFNHWHG� 'HFHPEHU� ���

������ZKLFK�JUDQWHG�$SSHOOHHV¶� 3HWLWLRQ� WR�&RQILUP�$UELWUDWLRQ�$ZDUG�� �:H

DIILUP�

��� ,Q� KLV� VHFRQG� DSSHDO� DW� 1R�� ���� 3KLODGHOSKLD� ������ $SSHOODQW

FKDOOHQJHV� WKH� RUGHU� RI� WKH� 3KLODGHOSKLD� &RXQW\� &RXUW� RI� &RPPRQ� 3OHDV�

GDWHG�)HEUXDU\����������DQG�GRFNHWHG�)HEUXDU\�����������ZKLFK�VXVWDLQHG

$SSHOOHHV¶�SUHOLPLQDU\�REMHFWLRQV�WR�$SSHOODQW¶V�'HFODUDWRU\�-XGJPHQW�DFWLRQ�

:H�DIILUP�

��� 7KH� UHOHYDQW� IDFWV� XQGHUO\LQJ� ERWK� DSSHDOV� DUH� FRQFLVHO\� VHW� IRUWK� LQ

WKH�WULDO�FRXUW�RSLQLRQ�DV�IROORZV�

>$SSHOOHHV@� +HDWKHU� /RZWKHU� DQG� KHU� PRWKHU�� $QQ�� VXHG
>$SSHOODQW@� IRU� PHGLFDO� PDOSUDFWLFH� DOOHJLQJ� QHJOLJHQW
WUHDWPHQW�RI�+HDWKHU¶V�DSSHQGLFLWLV���7KH�SDUWLHV�DJUHHG�WR
VXEPLW� WR� >ELQGLQJ@� DUELWUDWLRQ� DQG� WR� WKLV� HQG�� WKHLU
DWWRUQH\V� VLJQHG� DQ� DJUHHPHQW� WR� DUELWUDWH� ZLWK� $'5
2SWLRQV�>�@� � 7KH� DJUHHPHQW� SURYLGHG� WKDW� $'5� 2SWLRQV
5XOHV� RI� 3URFHGXUH� ZRXOG� JRYHUQ� WKH� DUELWUDWLRQ�� � 7KRVH
UXOHV�SURYLGHG� WKDW� WKH� UXOHV� RI� HYLGHQFH�DQG� VXEVWDQWLYH
ODZ�RI�WKH�DSSURSULDWH�MXULVGLFWLRQ�ZRXOG�DSSO\�

7KH�PDOSUDFWLFH�LQ�TXHVWLRQ�FRQVLVWHG�RI�>$SSHOODQW@�IDLOLQJ
LQLWLDOO\�WR�GLDJQRVH�+HDWKHU¶V�DFXWH�DSSHQGLFLWLV�DQG�WKHQ

                                        
>�@�$SSHOOHHV�RULJLQDOO\� ILOHG�WKHLU�FRPSODLQW�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�
/DWHU�� WKH�SDUWLHV� DJUHHG� WR� DUELWUDWH� WKHLU� GLVSXWH� DQG� $SSHOOHHV� UHPRYHG
WKH�FDVH�IURP�WKH�WULDO�OLVW�� �7KH�XQGHUO\LQJ�GLVSXWH�GLG�QRW�DULVH�RXW�RI�DQ
LQVXUDQFH�FRQWUDFW�
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IDLOLQJ�WR�RUGHU�SRVW�RSHUDWLYH�DQWLELRWLFV�DIWHU�WKH�UHPRYDO
RI�D�UXSWXUHG�DSSHQGL[�

7KH� DUELWUDWRU� VWDWHG� DW� WKH� RXWVHW� WKDW� WKH� FUHGLELOLW\� RI
WKH� ZLWQHVVHV� ZDV� SDUDPRXQW� DQG� FRQFOXGHG� WKDW
>$SSHOODQW@¶V� H[SODQDWLRQ� IRU� KLV� IDLOXUH� WR� DGPLQLVWHU
DQWLELRWLFV� GLG� QRW� FRPSRUW� ZLWK� KLV� QRWDWLRQV� LQ� WKH
PHGLFDO� UHFRUGV� DQG� GLVFKDUJH� VXPPDU\�� � 7KH� DUELWUDWRU
VWDWHG�WKDW�KLV�FRQFOXVLRQV�ZHUH�EDVHG�RQ�KDYLQJ�LQVSHFWHG
KXQGUHGV�RI�PHGLFDO�UHFRUGV�RYHU� WKH�\HDUV� LQ� WKH�FRXUVH
RI�KLV�HPSOR\PHQW�DV�DQ�$VVLVWDQW�8�6��$WWRUQH\�DQG�8�6�
0DJLVWUDWH�� � 7KLV� UHDVRQLQJ�� >$SSHOODQW@� FRQWHQGV�
LQGLFDWHV� WKDW� WKH� DUELWUDWRU� LPSURSHUO\� FRQVLGHUHG� IDFWV
QRW�LQ�HYLGHQFH�DQG�LV�D�EDVLV�IRU�YDFDWLQJ�WKH�DZDUG«�

�7ULDO�&RXUW�2SLQLRQ��GDWHG�0DUFK����������DQG�GRFNHWHG�0DUFK�����������DW

�����

��� :H� DGG� WKH� IROORZLQJ� SURFHGXUDO� KLVWRU\� UHOHYDQW� WR� WKHVH� DSSHDOV�

$UELWUDWLRQ�ZDV�KHOG� RQ�6HSWHPEHU����� ������ � 7KH�$UELWUDWRU� UHQGHUHG� KLV

GHFLVLRQ�RQ�6HSWHPEHU����������

��� 2Q�2FWREHU�����������$SSHOODQW�ILOHG�D�VHSDUDWH�'HFODUDWRU\�-XGJPHQW

DFWLRQ��SXUVXDQW�WR����3D�&�6�$����������VHHNLQJ�WKH�FRXUW¶V�GHFODUDWLRQ�WKDW

WKH� SDUWLHV¶� DJUHHPHQW� WR� DUELWUDWH� KDG� EHHQ� UHQGHUHG� YRLG� DQG

XQHQIRUFHDEOH�DV�D�PDWWHU�RI�ODZ���,Q�WKH�'HFODUDWRU\�-XGJPHQW�FRPSODLQW�

$SSHOODQW�DOOHJHG�WKDW�WKH�DUELWUDWRU�DFWHG�FRQWUDU\�WR�WKH�DUELWUDWLRQ�UXOHV�LQ

UHDFKLQJ� KLV� GHFLVLRQ� DQG� UHQGHULQJ� WKH� DZDUG�� � 6SHFLILFDOO\�� $SSHOODQW

FRQWHQGHG� WKDW� WKH� DUELWUDWRU� FKRVH� WR� LJQRUH� WKH� HYLGHQFH� RI� UHFRUG� DQG

UHOLHG� LQVWHDG�XSRQ� UHFRUGV� LQ�XQUHODWHG�PDWWHUV��ZKLFK� KH� KDG� SUHYLRXVO\

UHYLHZHG� LQ� KLV� FDSDFLW\� DV� D� IRUPHU� SURVHFXWRU� DQG� 0DJLVWUDWH� -XGJH�
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7KHUHIRUH��DFFRUGLQJ�WR�$SSHOODQW��KH�ZDV�GHQLHG�WKH�EHQHILW�RI�KLV�EDUJDLQ

WR�DUELWUDWH�DQG�ZDV�HQWLWOHG�WR�GHFODUDWRU\�UHOLHI�LQ�WKH�IRUP�RI�YRLGLQJ�WKH

DUELWUDWLRQ�DJUHHPHQW�

��� 2Q� 1RYHPEHU� ��� ������ $SSHOOHHV� ILOHG� D� SHWLWLRQ� ZLWK� WKH� &RXUW� RI

&RPPRQ�3OHDV� WR� FRQILUP� WKH� DUELWUDWLRQ� DZDUG�� � ,Q� $SSHOODQW¶V� DQVZHU� LQ

RSSRVLWLRQ�WR�$SSHOOHHV¶�SHWLWLRQ�WR�FRQILUP�WKH�DUELWUDWLRQ�DZDUG��$SSHOODQW

UDLVHG�WKH�VDPH�FODLP�DV�VHW�IRUWK�LQ�KLV�'HFODUDWRU\�-XGJPHQW�FRPSODLQW�

��� 7KH� &RPPRQ� 3OHDV� &RXUW� FRQILUPHG� WKH� DUELWUDWLRQ� DZDUG� E\� RUGHU

GDWHG�'HFHPEHU����������DQG�GRFNHWHG�'HFHPEHU����������� �2Q� -DQXDU\

���� ������ $SSHOODQW� ILOHG� D�PRWLRQ� WR� UHFRQVLGHU� WKH� RUGHU� FRQILUPLQJ� WKH

DUELWUDWLRQ�DZDUG�� �2Q�-DQXDU\�����������$SSHOODQW� ILOHG� WKH�DSSHDO� DW�1R�

����3KLODGHOSKLD������ZKLOH�KLV�PRWLRQ� WR� UHFRQVLGHU� WKH� RUGHU� FRQILUPLQJ

WKH�DUELWUDWLRQ�ZDV�VWLOO�SHQGLQJ�

��� 2Q�)HEUXDU\�����������WKH�WULDO�FRXUW�VXVWDLQHG�$SSHOOHHV¶�SUHOLPLQDU\

REMHFWLRQV�WR�$SSHOODQW¶V�2FWREHU����������'HFODUDWRU\�-XGJPHQW�DFWLRQ�DQG

GLVPLVVHG�LW���7KH�GLVPLVVDO�RI�$SSHOODQW¶V�'HFODUDWRU\�-XGJPHQW�DFWLRQ�LV�WKH

VXEMHFW�RI�KLV�DSSHDO�DW�1R������3KLODGHOSKLD������

��� 7KLV� &RXUW� GHQLHG� $SSHOODQW¶V� PRWLRQ� WR� FRQVROLGDWH� WKH� DSSHDOV�

,QVWHDG��LW�GLUHFWHG�WKH�DSSHDOV�WR�EH�OLVWHG�FRQVHFXWLYHO\�IRU�RUDO�DUJXPHQW

DQG�GLVSRVLWLRQ���$FFRUGLQJO\��ZH�ZLOO�VHSDUDWHO\�DGGUHVV�DQG�GLVSRVH�RI�WKH

WZR�DSSHDOV�ZLWKLQ�WKLV�PHPRUDQGXP�RSLQLRQ�
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$SSHDO�DW�1R������3KLODGHOSKLD�����

���� 2Q�DSSHDO�DW�1R������3KLODGHOSKLD�������$SSHOODQW�UDLVHV�WKH�IROORZLQJ

LVVXHV�IRU�RXU�UHYLHZ�
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�$SSHOODQW¶V�%ULHI�DW����

���� $V� D� SUHOLPLQDU\� PDWWHU�� WKH� SDUWLHV� DJUHH� WKDW�� SXUVXDQW� WR� WKHLU

DUELWUDWLRQ�DJUHHPHQW��WKH\�ZDLYHG� WKHLU� ULJKW�WR�D� WULDO�E\� MXU\� LQ� IDYRU�RI

DUELWUDWLRQ�� WKH� UHVXOW� RI� ZKLFK� WR� EH� ILQDO� DQG� ELQGLQJ� RQ� WKH� SDUWLHV�

+RZHYHU�� $SSHOODQW� DUJXHV�� WKH� SDUWLHV� DOVR� DJUHHG� WKDW� 3HQQV\OYDQLD� ODZ

ZRXOG�JRYHUQ�DOO�HYLGHQWLDU\�DQG�OHJDO�LVVXHV���$SSHOODQW�PDLQWDLQV�WKDW�WKH

DUELWUDWRU¶V�DZDUG�ZDV�EDVHG�XSRQ�HYLGHQFH�RXWVLGH�WKH�UHFRUG�LQ�YLRODWLRQ�RI

3HQQV\OYDQLD� HYLGHQWLDU\� ODZ�� � 7KXV�� $SSHOODQW� VWDWHV�� WKH� DJUHHPHQW� WR
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DUELWUDWH�ZDV�YLRODWHG�E\�WKH�DUELWUDWRU¶V�DFWLRQV�DQG�LV��WKHUHIRUH��YRLG�DQG

XQHQIRUFHDEOH�DV�DJDLQVW�HLWKHU�SDUW\�ZLWK�UHVSHFW�WR�DQ\�UHVXOWDQW�DZDUG�

���� $SSHOODQW�IXUWKHU�DUJXHV�WKDW�WKH�DJUHHPHQW�WR�DUELWUDWH�FRQWDLQHG�QR

PHQWLRQ�RI�WKH�3HQQV\OYDQLD�$UELWUDWLRQ�$FW���$SSHOODQW�FRQFOXGHV��WKHUHIRUH�

WKDW�WKH�SDUWLHV¶�DUELWUDWLRQ�LV�QRW�VXEMHFW�WR�DQ\�RI�WKH�VWDWXWH¶V�SURYLVLRQV�

LQFOXGLQJ� WKH� SURYLVLRQV� JRYHUQLQJ� WKH� HQIRUFHPHQW� RI� D� FRPPRQ�ODZ

DUELWUDWLRQ�DZDUG���:H�GLVDJUHH�

���� &KDSWHU� ��� RI� WKH� 3HQQV\OYDQLD� -XGLFLDO� &RGH� JRYHUQV� VWDWXWRU\�

FRPPRQ�ODZ�DQG�MXGLFLDO�DUELWUDWLRQ������3D�&�6�$�����������������6HFWLRQV

����������RI�6XEFKDSWHU�$� DSSO\� WR� VWDWXWRU\� DUELWUDWLRQ� SURFHHGLQJV� DQG

DUH�NQRZQ�FROOHFWLYHO\�DV�WKH�3HQQV\OYDQLD�8QLIRUP�$UELWUDWLRQ�$FW��³8$$´��

6HFWLRQV������DQG������RI�6XEFKDSWHU�%�DSSO\�WR� FRPPRQ� ODZ�DUELWUDWLRQ

SURFHHGLQJV�� � 6HFWLRQV� ����� DQG� ����� DSSO\� WR� MXGLFLDO� DUELWUDWLRQ

SURFHHGLQJV��ZKLFK�LQFOXGH�FRPSXOVRU\�DUELWUDWLRQ�DQG�YROXQWDU\�DUELWUDWLRQ�

,G�

���� :KHWKHU� DQ� DUELWUDWLRQ� DJUHHPHQW� LV� VXEMHFW� WR� WKH� 8$$� �6HFWLRQV

���������� RI� 6XEFKDSWHU� $�� RU� FRPPRQ� ODZ� �6HFWLRQV� ����� DQG� ����� RI

6XEFKDSWHU�%��DUELWUDWLRQ�SULQFLSOHV�GHSHQGV�RQ�ZKHWKHU�WKH�DJUHHPHQW�LV�LQ

ZULWLQJ�DQG�H[SUHVVO\�SURYLGHV�IRU�DUELWUDWLRQ�XQGHU�WKH�8$$������3D�&�6�$���

�����D����7KH�JHQHUDO�UXOH��VHW�IRUWK�LQ�WKLV�VWDWXWRU\�SURYLVLRQ��VWDWHV�

������� 6FRSH�RI�VXEFKDSWHU
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�D��*HQHUDO�UXOH��� $Q� DJUHHPHQW� WR� DUELWUDWH� D
FRQWURYHUV\� RQ� D� QRQMXGLFLDO� EDVLV� VKDOO� EH� FRQFOXVLYHO\
SUHVXPHG� WR� EH� DQ� DJUHHPHQW� WR� DUELWUDWH� SXUVXDQW� WR
6XEFKDSWHU�%��UHODWLQJ� WR�FRPPRQ�ODZ�DUELWUDWLRQ��XQOHVV
WKH� DJUHHPHQW� WR� DUELWUDWH� LV� LQ� ZULWLQJ� DQG� H[SUHVVO\
SURYLGHV� IRU� DUELWUDWLRQ� SXUVXDQW� WR� WKLV� VXEFKDSWHU
>6XEFKDSWHU�$@�RU�DQ\�RWKHU�VLPLODU�VWDWXWH«�

,G���3HQQV\OYDQLD�ODZ�PDNHV�FOHDU�WKDW��DEVHQW�DQ�H[SUHVV�VWDWHPHQW�LQ�WKH

DUELWUDWLRQ�DJUHHPHQW��RU�D�VXEVHTXHQW�H[SUHVV�RU�LPSOLHG�DJUHHPHQW�E\�WKH

SDUWLHV�� ZKLFK� FDOOV� IRU� WKH� DSSOLFDWLRQ� RI� WKH� 8$$� VWDWXWRU\� SURYLVLRQV� LQ

6XEFKDSWHU�$��DQ�DJUHHPHQW�WR�DUELWUDWH�LV�FRQFOXVLYHO\�SUHVXPHG�WR�EH�DW

FRPPRQ�ODZ�DQG�VXEMHFW�WR�WKH�SURYLVLRQV�RI�6XEFKDSWHU�%�DW����3D�&�6�$�

����������������,G���5XQHZLF]�Y��.H\VWRQH�,QV��&R�������3D����������

$��G��������������/LNHZLVH��DEVHQW�DQ�DJUHHPHQW�IRU�WKH�DSSOLFDWLRQ�RI�WKH

8$$�SURYLVLRQV��WKH�FRPPRQ�ODZ�DUELWUDWLRQ�UXOHV�VHW�IRUWK�LQ�6XEFKDSWHU�%

FRQWURO�WKH�HQIRUFHPHQW�RI�DQ�DUELWUDWLRQ�DZDUG���,G�

���� 7KH� DUELWUDWLRQ� DJUHHPHQW� LQ� WKH� LQVWDQW� FDVH� SURYLGHV� LQ� IXOO� DV

IROORZV�

$5%,75$7,21�$*5((0(17�$1'�67,38/$7,21

,W�LV�KHUHE\�VWLSXODWHG�E\�DQG�EHWZHHQ�WKH�SDUWLHV�WKDW�WKH
DERYH�FDVH�LV�WR�EH�GHFLGHG�E\�D�ELQGLQJ�DUELWUDWLRQ���7KH
XQGHUVLJQHG�SDUWLHV�DOVR�DJUHH�WKDW�WKH�DUELWUDWLRQ�ZLOO�EH
ILQDO�� ELQGLQJ� DQG� FRQGXFWHG� XQGHU� WKH� FXUUHQW� $'5
237,216��,1&���5XOHV�RI�3URFHGXUH�ZKLFK�DUH�HQFORVHG�

(DFK� SDUW\� DQG� SDUWLFLSDWLQJ� DWWRUQH\� KDV� GLVFORVHG� DQ\
SDVW� RU� SUHVHQW� UHODWLRQVKLS� ZLWK� WKH� DUELWUDWRU�� GLUHFW� RU
LQGLUHFW��ZKHWKHU�ILQDQFLDO��SURIHVVLRQDO��VRFLDO�RU�DQ\�RWKHU
NLQG���7KH�DUELWUDWRU�KDV�DOVR�GLVFORVHG�DQ\�SDVW�RU�SUHVHQW
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UHODWLRQVKLS�ZLWK� DQ\�SDUW\� RU� DWWRUQH\�� � ,W� LV� XQGHUVWRRG
WKDW�DQ\�GRXEW�KDV�EHHQ�UHVROYHG�LQ�IDYRU�RI�GLVFORVXUH�

7KH� SDUWLHV� DJUHH� QRW� WR� FDOO� WKH� DUELWUDWRU� RU� DQ\
HPSOR\HH�RU�DJHQW�RI�$'5�2SWLRQV��,QF���DV�D�ZLWQHVV�RU�DQ
H[SHUW� LQ� DQ\� SHQGLQJ� RU� VXEVHTXHQW� OLWLJDWLRQ� DV� WR� DQ\
PDWWHU�UHODWHG�WR�WKLV�DUELWUDWLRQ���7KH�SDUWLHV�ZLOO�GHIHQG
WKH� DUELWUDWRU�� $'5� 2SWLRQV�� ,QF��� DQG� DQ\� HPSOR\HH� RU
DJHQW�RI�$'5�2SWLRQV��,QF���IURP�DQ\�VXESRHQD� IURP�DQ\
SDUW\�DV� WR�WKH�VXEMHFW�RI� WKLV�DUELWUDWLRQ�� �7KH�DUELWUDWRU
DQG� $'5� 2SWLRQV�� ,QF��� DQG� LWV� HPSOR\HHV� RU� DJHQWV� DUH
QRW� OLDEOH� WR� DQ\� SDUW\� IRU� DQ\� DFW� RU� RPLVVLRQ� LQ
FRQQHFWLRQ�ZLWK�WKLV�DUELWUDWLRQ�

�6HH� ([KLELW� ³$´� WR� >$SSHOOHHV¶@� 5HVSRQVH� WR� 1HZ� 0DWWHU� RI� >$SSHOODQW¶V@

$QVZHU�WR�>$SSHOOHHV¶@�3HWLWLRQ�WR�&RQILUP�$UELWUDWLRQ�$ZDUG��5�5��DW����D�

��D��� � 7KH� $'5� 2SWLRQV¶� 5XOHV� RI� SURFHGXUH�� UHIHUHQFHG� LQ� WKH� ILUVW

SDUDJUDSK�RI�WKH�SDUWLHV¶�DUELWUDWLRQ�DJUHHPHQW��LQ�UHOHYDQW�SDUW��SURYLGH�

���6FRSH 7KHVH� UXOHV�� DV� LQ� SODFH� DW� WKH� WLPH� RI
SURFHHGLQJ��VKDOO�JRYHUQ�DOO�DUELWUDWLRQ�SURFHHGLQJV�LQ�$'5
2SWLRQV�

7KHVH�UXOHV�PD\�EH�PRGLILHG�RU�YRLGHG�E\�DJUHHPHQW�RI�DOO
SDUWLHV�

5XOLQJV�RQ�OHJDO�LVVXHV�DUH�EDVHG�RQ�WKH�SULQFLSOHV�RI� ODZ
ZKLFK�ZRXOG� EH� DSSOLFDEOH� LI� WKH� FDVH� ZHUH� KHDUG� LQ� WKH
DSSURSULDWH� FRXUW� RI� SXEOLF� MXULVGLFWLRQ�� � 7KLV� PD\� EH
FKDQJHG�E\�DJUHHPHQW�RI�DOO�SDUWLHV�WR�WKH�GLVSXWH�

  

���3URFHHGLQJV 3URFHHGLQJV� DUH� HLWKHU� DUELWUDWLRQV� RU
PHGLDWLRQV�

D� 6WDQGDUG�DUELWUDWLRQV�DUH�ELQGLQJ�LQ�QDWXUH�DQG�RIIHU�WKH
RSSRUWXQLW\�WR�SUHVHQW�HYLGHQFH�LQ�D�PDQQHU�VLPLODU�WR
D�QRQ�MXU\�WULDO�LQ�WKH�SXEOLF�FRXUWV«�
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���(YLGHQFH 5XOHV� RI� (YLGHQFH� RI� WKH� DSSURSULDWH� &RXUW
RI�3XEOLF�-XULVGLFWLRQ�VKDOO�DSSO\�XQOHVV�RWKHUZLVH�DJUHHG�WR
E\�WKH�SDUWLHV«�

����6XEVWDQWLYH�/DZ� �7KH� ODZ�RI�WKH�FDVH�VKDOO�EH� WKH
VXEVWDQWLYH� ODZ� RI� WKH� DSSURSULDWH� MXULVGLFWLRQ�� � ,Q� WKH
HYHQW� RI� D� GLVSXWH� DV� WR� WKH� DSSOLFDELOLW\� RI� VXEVWDQWLYH
ODZ�� DOO� SDUWLHV� VKDOO� VXEPLW� EULHIV� WR� WKH� $'5� 2SWLRQV
QHXWUDO��ZKR�VKDOO�GHFLGH�WKH�DSSURSULDWH�ODZ�RI�WKH�FDVH�

  

����)LQGLQJV� �$OO� DUELWUDWLRQ� ILQGLQJV� VKDOO� EH� LQ� ZULWLQJ
DQG� VLJQHG� E\� WKH� $'5� 2SWLRQV� DUELWUDWRU� LVVXLQJ� WKH
ILQGLQJV�� �7KH�GHFLVLRQ� LV� ILQDO� DQG�ELQGLQJ� DQG� WKHUHRQ
PD\� EH� HQWHUHG� LQ� D� SXEOLF� FRXUW� RI� DSSURSULDWH
MXULVGLFWLRQ«�

�6HH�([KLELW�³%´�WR�$SSHOODQW¶V�&RPSODLQW�IRU�'HFODUDWRU\�-XGJPHQW��5�5��DW

���D���D���HPSKDVLV�DGGHG���

���� )LUVW��WKH�SDUWLHV¶�FRQWUDFW�SURYLGHG�WKDW�WKH�DUELWUDWRU¶V�ILQGLQJV�ZRXOG

EH�ILQDO�DQG�ELQGLQJ���7KH�SDUWLHV�DOVR�SURFHHGHG�DFFRUGLQJ�WR�3HQQV\OYDQLD

VXEVWDQWLYH�ODZ�DQG�UXOHV�RI�HYLGHQFH��DV�WKHUH�ZDV�QR�H[SOLFLW�DJUHHPHQW�WR

WKH� FRQWUDU\�� � )XUWKHU�� WKH� DUELWUDWLRQ� DJUHHPHQW� ZDV� LQ� ZULWLQJ� EXW

FRQWDLQHG�QR�SURYLVLRQ�IRU�DSSOLFDWLRQ�RI�WKH�8$$���)LQDOO\��WKH�DJUHHPHQW�GLG

QRW� UHVHUYH� DQ\� ULJKWV� RI� DSSHDO� RU� SURYLGH� DQ\� DOWHUQDWLYH� SURFHGXUH� IRU

UHYLHZ� DQG�RU� HQIRUFHPHQW� RI� WKH� DUELWUDWRU¶V� GHFLVLRQ�� � 7KXV�� IRU� WKH

SXUSRVHV�RI�UHYLHZ��WKH�DUELWUDWLRQ�DZDUG�LQ�WKLV�FDVH�LV�VXEMHFW�WR�WKH�UXOHV

DQG�SURYLVLRQV�VHW�IRUWK�LQ�6XEFKDSWHU�%�RU�FRPPRQ�ODZ�DUELWUDWLRQ���6HH���

3D�&�6�$����������D��������������
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���� $SSHOODQW� FRQWHQGV� WKDW� HYHQ� LI� WKH� SDUWLHV¶� DUELWUDWLRQ� DJUHHPHQW� LV

JRYHUQHG� E\� FRPPRQ� ODZ� DUELWUDWLRQ� SULQFLSOHV�� WKH� DJUHHPHQW� VKRXOG� EH

YDFDWHG�RU�PRGLILHG�GXH�WR�DQ�LUUHJXODULW\�LQ�WKH�SURFHHGLQJV��� �$SSHOODQW¶V

%ULHI�DW��������%HIRUH�ZH�FDQ�DGGUHVV�WKLV�LVVXH��ZH�PXVW�GHWHUPLQH��DV�DQ

DGGLWLRQDO� SUHOLPLQDU\� PDWWHU�� ZKHWKHU� $SSHOODQW� KDV� ZDLYHG� KLV� ULJKW� WR

DVVDLO�WKH�DUELWUDWLRQ�DZDUG�LQ�WKLV�FDVH�

���� 6HFWLRQ������RI�6XEFKDSWHU�%��&RPPRQ�/DZ�$UELWUDWLRQ�� LQ�SHUWLQHQW

SDUW��SURYLGHV�

������� 3URFHGXUH

  

�E� &RQILUPDWLRQ� DQG� MXGJPHQW�� ±� 2Q� DSSOLFDWLRQ
RI�D�SDUW\�PDGH�PRUH�WKDQ����GD\V�DIWHU�DQ�DZDUG�LV�PDGH
E\� DQ� DUELWUDWRU� XQGHU� �� ����� �UHODWLQJ� WR� FRPPRQ� ODZ
DUELWUDWLRQ�� WKH�FRXUW�VKDOO�HQWHU�DQ�RUGHU�FRQILUPLQJ�WKH
DZDUG�DQG�VKDOO�HQWHU�D�MXGJPHQW�RU�GHFUHH�LQ�FRQIRUPLW\
ZLWK�WKH�RUGHU«�

��� 3D�&�6�$�� �� ����� �E�� �HPSKDVLV� DGGHG��� � 7KLV� VHFWLRQ� KDV� FRQVLVWHQWO\

EHHQ� LQWHUSUHWHG� WR� UHTXLUH� WKDW� DQ\� FKDOOHQJH� WR� WKH� DUELWUDWLRQ� DZDUG�EH

PDGH�LQ�DQ�DSSHDO�WR�WKH�&RXUW�RI�&RPPRQ�3OHDV�E\�WKH�ILOLQJ�RI�D�SHWLWLRQ�WR

YDFDWH�RU�PRGLI\�WKH�DUELWUDWLRQ�DZDUG�ZLWKLQ�WKLUW\������GD\V�RI�WKH�GDWH�RI

WKH� DZDUG�� � ,G��� +DOO� Y�� 1DWLRQZLGH� 0XW�� ,QV�� &R��� ���� $��G� ���

�3D�6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������

                                        
��:H�UHPLQG�$SSHOODQW�WKDW�LW�LV�WKH�DUELWUDWLRQ�DZDUG��QRW�WKH�DJUHHPHQW�
ZKLFK�PD\�EH�VXEMHFW�WR�MXGLFLDO�YDFDWLRQ�RU�PRGLILFDWLRQ�LQ�WKLV�FRQWH[W�GXH
WR�DQ�LUUHJXODULW\�LQ�WKH�SURFHHGLQJV�
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%HULNHU�Y��3HUPDJUDLQ�3URGXFWV�� ,QF��� ����$��G����� �3D�6XSHU�� ������

6SHFLILFDOO\�� D� SDUW\� PXVW� UDLVH� DOOHJHG� LUUHJXODULWLHV� LQ� WKH� DUELWUDWLRQ

SURFHVV�LQ�D�WLPHO\�SHWLWLRQ�WR�YDFDWH�RU�PRGLI\�DQ�DUELWUDWLRQ�DZDUG�� �6HH

1&5�&UHGLW�&RUS��Y��'XWFKPDLG�,QF�����3D��'��	�&��WK�����������

���� ,Q� WKH� LQVWDQW� FDVH�� WKH� DUELWUDWLRQ� GHFLVLRQ� ZDV� UHQGHUHG� RQ

6HSWHPEHU� ���� ������ � $SSHOODQW� IDLOHG� WR� ILOH� D� SHWLWLRQ� ZLWK� WKH� &RXUW� RI

&RPPRQ�3OHDV�WR�YDFDWH�RU�PRGLI\�WKH�DUELWUDWRU¶V�DZDUG�ZLWKLQ�WKLUW\�����

GD\V� RI� WKH� DZDUG�� � ,Q� IDFW�� WKHUH� LV� QR� SHWLWLRQ� WR� YDFDWH� RU� PRGLI\� WKH

DZDUG�DQ\ZKHUH�LQ�WKH�FHUWLILHG�UHFRUG�RI�WKLV�PDWWHU��

���� $GGLWLRQDOO\�� ZH� UHMHFW� DQ\� VXJJHVWLRQ� WKDW� WKH� ILOLQJ� RI� D� VHSDUDWH

'HFODUDWRU\�-XGJPHQW�DFWLRQ�RQ�2FWREHU�����������XQGHU�D�QHZ�FRXUW�WHUP

DQG�QXPEHU��VHUYHG�WKH�VDPH�SXUSRVH�DV�D�SHWLWLRQ�WR�YDFDWH�RU�PRGLI\�WKH

DUELWUDWLRQ� DZDUG� DQG� FRQVWLWXWHV� VXEVWDQWLDO� FRPSOLDQFH� ZLWK� WKH� VWDWXWH�

7R�FKDOOHQJH�DQ�DUELWUDWLRQ�DZDUG��WKH�SURSHU�SURFHGXUH�UHTXLUHV�WKH�ILOLQJ�RI

D�WLPHO\�SHWLWLRQ��DOWHUQDWLYHO\�FDOOHG�DQ�³DSSHDO�´�ZLWK�WKH�&RXUW�RI�&RPPRQ

3OHDV��WR�YDFDWH�RU�PRGLI\�WKH�DUELWUDWLRQ�DZDUG���6HH�+DOO��VXSUD��%HULNHU�

VXSUD�� 1&5�&UHGLW� &RUS��� VXSUD�� � 7KH� VWDWXWH� GRHV� QRW� SURYLGH� IRU� DQ\

DOWHUQDWLYH�SURFHGXUH��VXFK�DV�D�'HFODUDWRU\�-XGJPHQW�DFWLRQ��WR�D�SHWLWLRQ

                                        
�� 2Q� -DQXDU\� ���� ������ $SSHOODQW� ILOHG� D�PRWLRQ� WR� UHFRQVLGHU� WKH� RUGHU
FRQILUPLQJ�WKH�DUELWUDWLRQ�DZDUG���7KLV�PRWLRQ�LV�QRW�WR�EH�FRQIXVHG�ZLWK
D� WLPHO\� SHWLWLRQ� WR� YDFDWH� RU� PRGLI\� WKH� DUELWUDWLRQ� DZDUG� SXUVXDQW� WR
FRPPRQ� ODZ� DUELWUDWLRQ� UXOHV� DQG� SURFHGXUH�� � $SSHOODQW¶V� PRWLRQ� IRU
UHFRQVLGHUDWLRQ�ZDV�VWLOO�SHQGLQJ�ZKHQ�$SSHOODQW�ILOHG�WKLV�DSSHDO�
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WR�YDFDWH�RU�PRGLI\�DQ�DUELWUDWLRQ�DZDUG�� �0RUHRYHU��$SSHOODQW�FODLPV� WKDW

KH� LV� QRW� FKDOOHQJLQJ� WKH� DUELWUDWLRQ� DZDUG� LQ� KLV� 'HFODUDWRU\� -XGJPHQW

DFWLRQ�� � ,QVWHDG�� $SSHOODQW� FODLPV� WKDW� KLV� 'HFODUDWRU\� -XGJPHQW� DFWLRQ

FKDOOHQJHV�WKH�XQGHUO\LQJ�DJUHHPHQW�WR�DUELWUDWH���8QGHU�WKH�FLUFXPVWDQFHV

RI� WKLV� FDVH�� ZH� KROG� WKDW� $SSHOODQW¶V� 'HFODUDWRU\� -XGJPHQW� DFWLRQ� LV� QRW

HTXLYDOHQW� WR� DQG� GRHV� QRW� IXQFWLRQ� DV� D� SHWLWLRQ� WR� YDFDWH� RU�PRGLI\� WKH

DUELWUDWLRQ�DZDUG�

���� $SSHOODQW� DOVR� UDLVHG� KLV� REMHFWLRQ� WR� WKH� DUELWUDWLRQ� SURFHVV� DV� D

GHIHQVH� WR�$SSHOOHHV¶� WLPHO\�SHWLWLRQ� WR�FRQILUP�WKH�DZDUG�� � 7KLV�� WRR��ZDV

SURFHGXUDOO\�LQDGHTXDWH�WR�SUHVHUYH�$SSHOODQW¶V�FKDOOHQJH���6HH����3D�&�6�$�

�� ����� �E��� %HULNHU�� VXSUD� �KROGLQJ� WKDW� SDUW\� ZKR� ZLVKHV� WR� UDLVH

REMHFWLRQV�WR�DUELWUDWLRQ�DZDUG��PXVW�GR�VR�ZLWKLQ�WKLUW\������GD\V�RI�DZDUG�

EHFDXVH� DIWHU� WKLUW\� GD\V�� WULDO� FRXUW�PXVW� FRQILUP� DUELWUDWLRQ� DZDUG� XSRQ

DSSOLFDWLRQ� RI� HLWKHU� SDUW\��� 1&5� &UHGLW� &RUS��� VXSUD� �KROGLQJ� WKDW

REMHFWLRQV�WR�DUELWUDWLRQ�DZDUG�PXVW� ILUVW�EH�UDLVHG� LQ�SHWLWLRQ� WR�YDFDWH�RU

PRGLI\� DZDUG� DQG� FDQQRW� EH� HVWDEOLVKHG� PHUHO\� E\� UDLVLQJ� REMHFWLRQV� DV

GHIHQVHV� WR� SHWLWLRQ� WR� FRQILUP� DZDUG��� � $SSHOOHHV� ILOHG� WKHLU� SHWLWLRQ� WR

FRQILUP�WKH�DUELWUDWLRQ�DZDUG�RQ�1RYHPEHU����������PRUH�WKDQ�WKLUW\� ����

GD\V�DIWHU�WKH�GDWH�RI�WKH�DZDUG���7KXV��$SSHOODQW¶V�REMHFWLRQV�ZHUH�XQWLPHO\

ZKHQ� UDLVHG� DV� GHIHQVHV� WR� $SSHOOHHV¶� WLPHO\� SHWLWLRQ� IRU� FRQILUPDWLRQ�

EHFDXVH�WKH�REMHFWLRQV�ZHUH�UDLVHG��DV�GHIHQVHV��EH\RQG�WKH�WKLUW\�GD\�WLPH

OLPLW�IRU�FKDOOHQJLQJ�WKH�DUELWUDWLRQ�DZDUG���6HH�%HULNHU��VXSUD���:LWKRXW�DQ
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RXWVWDQGLQJ� SHWLWLRQ� WR� YDFDWH� RU� PRGLI\� WKH� DZDUG�� SURSHUO\� ILOHG� ZLWKLQ

WKLUW\������GD\V�RI�WKH�GDWH�RI�WKH�DZDUG�DQG�SULRU�WR�$SSHOOHHV¶�SHWLWLRQ�WR

FRQILUP��WKH�WULDO�FRXUW�ZDV�UHTXLUHG�E\�VWDWXWH�WR�FRQILUP�WKH�DZDUG���6HH

���3D�&�6�$����������E���1&5�&UHGLW�&RUS���VXSUD���7KXV��ZH�FRQFOXGH�WKDW

WKH� WULDO� FRXUW� FRUUHFWO\� FRQILUPHG� WKH� DUELWUDWLRQ� DZDUG� DQG� ZH� UHIXVH� WR

GLVWXUE�LWV�RUGHU�

���� 0RUHRYHU��KDG�LW�EHHQ�WLPHO\��$SSHOODQW¶V� FKDOOHQJH�WR� WKH�DUELWUDWLRQ

DZDUG�RQ� WKH�EDVLV� RI� DQ� LUUHJXODULW\� LQ� WKH�SURFHHGLQJV�ZRXOG�ZDUUDQW�QR

UHOLHI�� �$W� FRPPRQ�ODZ��XQOHVV� UHVWULFWHG�E\� WKH� DJUHHPHQW� RI� WKH�SDUWLHV�

WKH� DUELWUDWRU� LV� WKH� ILQDO� MXGJH� RI� DOO� OHJDO� DQG� IDFWXDO� TXHVWLRQV�

&KHUYHQDN�� VXSUD�� � $� FRQWUDU\� SRVLWLRQ� ZRXOG� GHIHDW� WKH� SXUSRVH� RI

DUELWUDWLRQ�SURFHHGLQJV� DV� D� TXLFN� DQG� XQFRPSOLFDWHG�PHWKRG� RI� REWDLQLQJ

MXVWLFH���,G�

���� 6HFWLRQ������RI�6XEFKDSWHU�%��&RPPRQ�/DZ�$UELWUDWLRQ��SURYLGHV�

������� &RPPRQ�ODZ�DUELWUDWLRQ

7KH� DZDUG� RI� DQ� DUELWUDWRU� LQ� D� QRQMXGLFLDO� DUELWUDWLRQ
ZKLFK�LV�QRW�VXEMHFW�WR�6XEFKDSWHU�$��UHODWLQJ�WR�VWDWXWRU\
DUELWUDWLRQ�� RU� D� VLPLODU� VWDWXWH� UHJXODWLQJ� QRQMXGLFLDO
DUELWUDWLRQ�SURFHHGLQJV�LV�ELQGLQJ�DQG�PD\�QRW�EH�YDFDWHG
RU� PRGLILHG� XQOHVV� LW� LV� FOHDUO\� VKRZQ� WKDW� D� SDUW\� ZDV
GHQLHG�D�KHDULQJ�RU� WKDW� IUDXG��PLVFRQGXFW�� FRUUXSWLRQ� RU
RWKHU� LUUHJXODULW\� FDXVHG� WKH� UHQGLWLRQ� RI� DQ� XQMXVW�
LQHTXLWDEOH�RU�XQFRQVFLRQDEOH�DZDUG�

��� 3D�&�6�$�� �� ������ � ,Q� D� SURSHU� DSSHDO� IURP� D� FRPPRQ� ODZ� DUELWUDWLRQ

DZDUG�� WKH� DSSHOODQW� PXVW� GHPRQVWUDWH� E\� FOHDU�� SUHFLVH� DQG� LQGXELWDEOH
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HYLGHQFH�WKDW�KH�ZDV�GHQLHG�D�KHDULQJ��RU�WKDW�IUDXG��PLVFRQGXFW��RU�VRPH

RWKHU� LUUHJXODULW\� RQ� WKH� SDUW� RI� WKH� DUELWUDWRU�� RU� WKH� SDUWLHV� LQYROYHG�

FDXVHG�DQ�XQMXVW��LQHTXLWDEOH�RU�XQFRQVFLRQDEOH�DZDUG���5XQHZLF]��VXSUD�

&KHUYHQDN��.HDQH�	�&R���,QF���&.&�$VVRFLDWHV��Y��+RWHO�5LWWHQKRXVH

$VVRF���,QF�������$��G������3D�6XSHU���������3DXJK�Y��1DWLRQZLGH�,QV�

&R�������$��G������3D�6XSHU��������

,Q� DQ� DUELWUDWLRQ� SURFHHGLQJ�� DQ� LUUHJXODULW\� UHIHUV� WR� WKH
SURFHVV�HPSOR\HG�LQ�UHDFKLQJ�WKH�UHVXOW�RI�WKH�DUELWUDWLRQ�
QRW�WR�WKH�UHVXOW�LWVHOI���3UHVV�Y��0DU\ODQG�&DVXDOW\�&R��
���� 3D�6XSHU�� ����� ����� ���� $��G� ����� ���� �������� � ,Q
$OOVWDWH�,QVXUDQFH�&R��Y��)LRUDYDQWL������3D�����������
����$��G������������������RXU�6XSUHPH�&RXUW�QRWHG�WKDW�

,W� LV� SRVVLEOH� WR� K\SRWKHFDWH� >VLF@� DQ� DUELWUDWLRQ
DZDUG�ZKLFK�LPSRUWV�VXFK�EDG�IDLWK��LJQRUDQFH�RI�WKH
ODZ�DQG�LQGLIIHUHQFH�WR�WKH�MXVWLFH�RI�WKH�UHVXOW�DV�WR
FDXVH� XV� WR� JLYH� FRQWHQW� WR� WKH� SKUDVH� ³RWKHU
LUUHJXODULW\´�VLQFH�LW�LV�WKH�PRVW�GHILQLWLRQDOO\�HODVWLF
RI�WKH�JURXQGV�IRU�YDFDWXU�

,Q� PRVW� FDVHV� ZKHUH� DQ� LUUHJXODULW\� LV� DOOHJHG�� RXU
DSSHOODWH� FRXUWV� KDYH� GHQLHG� UHOLHI�� � 6HH�� H�J��
5XQHZLF]>�� VXSUD@� �DSSHOODQW� DOOHJHG� DUELWUDWRU¶V� DZDUG
FRQWUDGLFWHG� LQVXUDQFH� SROLF\� ODQJXDJH�� QR� LUUHJXODULW\
HYHQ�WKRXJK�DZDUG�SDWHQWO\�DW�RGGV�ZLWK�FRQWUDFW���+DLQ
Y�� .H\VWRQH� ,QVXUDQFH� &R��� ���� >3D�6XSHU@� ����� ����
��������$��G������������������³:KLOH�GDPDJHV�JUDQWHG�LQ
WKLV�FDVH�PD\�KDYH�EHHQ�DW�YDULDQFH�ZLWK�WKH�ODQJXDJH�RI
>WKH� LQVXUDQFH� SROLF\@��ZH� GR� QRW� EHOLHYH� WKDW� WKH� DZDUG
PHHWV� WKH� )LRUDYDQWL� FULWHULD� IRU� YDFDWLQJ� DQ� DUELWUDWLRQ
GHFLVLRQ�´���&RPSDUH�3DXJK>��VXSUD@� �LUUHJXODULW\� IRXQG
ZKHQ� SODLQWLIIV� NHSW� SHUWLQHQW� WHVWLPRQ\� IURP� DUELWUDWRUV�
WKHUHIRUH� SUHFOXGLQJ� DUELWUDWRUV� IURP� IDVKLRQLQJ� DZDUG
OLPLWLQJ�SODLQWLIIV¶�SRVVLEOH�GRXEOH�UHFRYHU\��

&KHUYHQDN��VXSUD�DW�����
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���� $SSHOODQW� FODLPV� WKDW� WKH� DUELWUDWRU� UHOLHG� RQ�HYLGHQFH�QRW� SUHVHQWHG

E\� HLWKHU� SDUW\�� LQ� IODJUDQW� YLRODWLRQ� RI� 3HQQV\OYDQLD� HYLGHQWLDU\� ODZ�

$SSHOODQW�WDNHV�LVVXH�ZLWK�WZR�VHJPHQWV�RI�WKH�DUELWUDWRU¶V�ZULWWHQ�GHFLVLRQ�

7KH�ILUVW�VHJPHQW�VWDWHV�DV�IROORZV�

,� ILQG� IURP� DOO� RI� WKH� HYLGHQFH� DQG� IURP� D� FORVH
H[DPLQDWLRQ� RI� DOO� GRFXPHQWV� DQG� WKH� HQWLUH� KRVSLWDO
UHFRUG�WKDW�WKHUH�ZHUH�QRW�DQ\�DQWLELRWLFV�JLYHQ�WR�+HDWKHU
SUH�RSHUDWLRQ�DQG�WKDW�WKH�VWDWHPHQW�LQ�WKH�GLFWDWHG�UHSRUW
ZDV� DQ� DIWHUWKRXJKW� WKDW� ZDV� LQWHQGHG� WR� EROVWHU� 'U�
&KLOG¶V�VWDQGLQJ�LQ�WKH�FDVH�

�$UELWUDWLRQ� 'HFLVLRQ� DQG� $ZDUG� RI� WKH� +RQRUDEOH� (GZLQ� (�� 1D\WKRQV�

8�6�0�-�� �5HW��� ���� 5�5�� ��D�� ����� � $SSHOODQW� FRPSODLQV� WKDW� WKLV� SDVVDJH

DFFXVHV�KLP�RI�IUDXG�

���� $SSHOODQW� DOVR� WDNHV� LVVXH�ZLWK� D� VHFRQG� SDVVDJH� RI� WKH� GHFLVLRQ� DV

IROORZV�

,Q� KDYLQJ� LQVSHFWHG� KXQGUHGV� XSRQ� KXQGUHGV� RI� KRVSLWDO
UHFRUGV��DQG�UHDGLQJ�DV�PDQ\�VXUJLFDO�SURFHGXUHV�RYHU���
\HDUV� DV� DQ� $VVLVWDQW�8�6�� $WWRUQH\� SURVHFXWLQJ� �������
0HGLFDUH� )UDXG� 'HIHQGDQWV� DQG� DV� D� 8�6�� 0DJLVWUDWH
-XGJH�� ,� KDYH� QHYHU� VHHQ� DQWLELRWLF� PHGLFDWLRQ� QRW
LGHQWLILHG�LI�JLYHQ��DQG�DOZD\V��LW�ZRXOG�EH�LQFOXGHG�LQ�WKH
ERG\� RI� WKH� UHSRUW� EHFDXVH� RI� LWV� H[WUHPH� LPSRUWDQFH� WR
DOHUW� SK\VLFLDQV� DQG�QXUVHV�ZKR�ZRXOG�QHHG� WR� EH�PDGH
DZDUH�RI�WKH�DQWLELRWLF>¶@V�LGHQWLW\�

�,G�� ����� � $SSHOODQW� FODLPV� WKDW� WKLV� VWDWHPHQW� XQHTXLYRFDOO\� VKRZV� WKH

DUELWUDWRU¶V� UHOLDQFH� XSRQ� WKH� UHFRUGV� LQ� WKH� RWKHU� FDVHV� ZKHQ� IRUJLQJ� KLV

GHFLVLRQ� DQG� DZDUG� LQ� WKLV� FDVH�� � $SSHOODQW� FRQFOXGHV� WKDW� WKLV� UHOLDQFH
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FRQVWLWXWHV� WKH� LUUHJXODULW\� WKDW� VKRXOG� GHIHDW� WKH� DUELWUDWLRQ� DZDUG�� � :H

GLVDJUHH�

���� 'HVSLWH�$SSHOODQW¶V�SRVLWLRQ�WR�WKH�FRQWUDU\��WKHUH�LV�QR�HYLGHQFH�WKDW

WKH�DUELWUDWRU�DFWXDOO\�UHIHUHQFHG�UHFRUGV�LQ�XQUHODWHG�PDWWHUV�RU�FRQVLGHUHG

HYLGHQFH�RXWVLGH�WKH�UHFRUG�ZKHQ�GHFLGLQJ�WKLV�PDWWHU���7R�WKH�FRQWUDU\��WKH

DUELWUDWRU�ZDV�PHDVXULQJ�WKH�HYLGHQFH�RI�UHFRUG�DQG�$SSHOODQW¶V�FUHGLELOLW\�LQ

OLJKW�RI�WKH�UHFRUG�HYLGHQFH���7KH�DUELWUDWRU¶V�GHFLVLRQ�PDNHV�FOHDU�WKH�EDVLV

RI�KLV�DZDUG�LQ�WKH�IROORZLQJ�SDVVDJH�

)XUWKHUPRUH�� LI� DQWLELRWLF� PHGLFDWLRQ� ZHUH� JLYHQ�� WKHUH
ZRXOG�KDYH�EHHQ�VRPH�UHFRUG�RI�LWV�GRVDJH�DQG�ZKHWKHU�LW
ZDV�JLYHQ�RUDOO\�RU�WKURXJK�,9�PHWKRG���$QG�LWV�XVH�VKRXOG
KDYH� EHHQ� QRWHG� ZKHQ� GLVSHQVHG� IURP� WKH� SKDUPDF\� RU
RWKHU�ODERUDWRU\�LQYHQWRU\�EHFDXVH�WKHUH�ZRXOG�KDYH�WR�EH
D� ILQDQFLDO� FKDUJH� LPSRVHG� E\� WKH� 3KDUPDF\� IRU� DQ\
DQWLELRWLF�PHGLFDWLRQ� GXULQJ� VXUJHU\�� � $QG�� DQ\� DQWLELRWLF
XVH� GXULQJ� VXUJHU\� ZRXOG� EH� UHFRUGHG� E\� HLWKHU� VXUJLFDO
QXUVHV� RU� WKH� DQHVWKHVLRORJLVW�� � 1R� UHFRUG� RI� DQ\
DQWLELRWLF� DSSHDUV� LQ� WKH� UHFRUG� SURGXFHG� E\
>$SSHOODQW@��QRU�KDYH�DQ\�ELOOLQJ�UHFRUGV�IURP�5R[ERURXJK
0HPRULDO� EHHQ� VKRZQ� ZLWK� WKH� DQWLELRWLF� WKDW� ZDV
>DOOHJHGO\@� JLYHQ�RQ�)HEUXDU\����� ������ SULRU� WR� VXUJHU\�
+HUH��WKHUH�LV�QR�FRUURERUDWLRQ�IURP�DQ\�VRXUFH�WKDW�VXFK
PHGLFDWLRQ� ZDV� XVHG�� ZKHUHDV� DIWHU� VXUJHU\�� WZR� GRVHV
DUH� QRWHG� RI� &HIR[LWLQ�� RQH� JUDP� ,�9� DW� ����� D�P�� DQG
������D�P���$OVR�QXUVHV�QRWHG�WKH�JLYLQJ�RI�7\OHQRO����1'
7\OHQRO�6XSSJU[�SHU�UHFWXP�RQ�)HEUXDU\���QG�

�,G�������HPSKDVLV�LQ�RULJLQDO����7KXV��WKH�EDVLV�IRU�WKH�DUELWUDWRU¶V�GHFLVLRQ

ZDV� WKDW� WKH� UHFRUG� VLPSO\� GLG� QRW� VXSSRUW� $SSHOODQW¶V� GHIHQVH�� � :H� DUH

FRQYLQFHG�WKDW��ZKHQ�UHDG�LQ�SURSHU�FRQWH[W�ZLWK�WKH�ZKROH�RI�KLV�GHFLVLRQ

DQG� DZDUG�� WKH� DUELWUDWRU¶V� FRPPHQWV� UHJDUGLQJ� KLV� SULRU� H[SHULHQFH� ZLWK
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PHGLFDO� UHFRUGV� JHQHUDOO\� ZDV� VLPSO\� PHDQW� WR� VKRZ� KLV� RYHUDOO

XQGHUVWDQGLQJ�RI�WKH�LPSRUWDQFH�RI�NHHSLQJ�DFFXUDWH�PHGLFDO�UHFRUGV�� �7KH

DUELWUDWRU¶V�GHFLVLRQ�ZDV�ODUJHO\�D�FUHGLELOLW\�GHWHUPLQDWLRQ��ZKLFK�ZH�FDQQRW

GLVWXUE���6HH�&KHUYHQDN��VXSUD�

���� :H�DUH�PLQGIXO�RI�WKH�UHFHQW�3HQQV\OYDQLD�6XSUHPH�&RXUW�GHFLVLRQ�LQ

:RMGDN� Y�� *UHDWHU� 3KLODGHOSKLD� &DEOHYLVLRQ�� ,QF��� ���� 3D�� ����� ���

$��G��������������,Q�:RMGDN��WKH�OLPLWHG�SDUWQHUV�FKDOOHQJHG�D�WKLUG�SDUW\¶V

DSSUDLVDO� RI� WKH� YDOXDWLRQ� RI� ³SXW� LQWHUHVWV´� LQ� D� SDUWQHUVKLS�� � 7KH� OLPLWHG

SDUWQHUV�DVVHUWHG�WKDW�FHUWDLQ�DVSHFWV�RI�WKH�YDOXDWLRQ�KDG�EHHQ�SURFXUHG�E\

³XQGXH� PHDQV´� EHFDXVH� WKH� DUELWUDWRU� KDG� FRQVXOWHG� ZLWK� XQGLVFORVHG

LQYHVWRUV�LQ�JDWKHULQJ�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�YDOXDWLRQ���7KH�&RXUW�KHOG

WKDW�WKH�DUELWUDWRU¶V�DFWLRQ�RI�HQJDJLQJ�LQ�DQ�H[�SDUWH�LQYHVWLJDWLRQ�RI�WKH�IDLU

PDUNHW� YDOXH� RI� WKH� SXW� LQWHUHVWV� ZLWK� WKLUG� SDUWLHV� FRQVWLWXWHG� ³XQGXH

PHDQV´� XQGHU� WKH� 'HODZDUH� 8QLIRUP� $UELWUDWLRQ� $FW� EHFDXVH� WKH� SDUWLHV

ZHUH�QRW� DZDUH� RI� WKH� DUELWUDWRU¶V� FRQWDFWV�ZLWK� WKLUG�SDUW\� LQYHVWRUV� XQWLO

DIWHU� WKH� LQLWLDO� GUDIW� RI� WKH� DZDUG� KDG� EHHQ� FLUFXODWHG� DQG� WKH� IRUPDO

SUHVHQWDWLRQV�E\�WKH�SDUWLHV�KDG�FRQFOXGHG���$V�D�UHVXOW��WKH�&RXUW�UHDVRQHG�

WKH� OLPLWHG� SDUWQHUV� ZHUH� GHSULYHG� RI� WKHLU� ULJKW� WR� FKDOOHQJH� WKH

DVVXPSWLRQV� DQG� RSLQLRQV� RI� WKH� WKLUG�SDUW\� LQYHVWRUV� XSRQ� ZKRP� WKH

DUELWUDWRU�KDG�UHOLHG�LQ�GHWHUPLQLQJ�WKH�YDOXH�RI�WKH�³SXW�LQWHUHVWV�´��,G��DW

���������$��G�DW�����
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���� :H� QRWH� WKDW� WKH�:RMGDN� DSSHDO� ZDV� GHFLGHG� XQGHU�'HODZDUH� ODZ�

)XUWKHU��WKH�OLPLWHG�SDUWQHUV�UDLVHG�WKHLU�REMHFWLRQV�WR�WKH�YDOXDWLRQ�SURFHVV�

LQWHU� DOLD�� LQ� D� 3HWLWLRQ� WR� 9DFDWH� LQ� 3DUW� WKH� $ZDUG�� WLPHO\� ILOHG� LQ� WKH

3KLODGHOSKLD� &RXQW\� &RXUW� RI� &RPPRQ� 3OHDV�� LQ� FRPSOLDQFH� ZLWK� WKH

DSSOLFDEOH� 'HODZDUH� VWDWXWH�� � 0RVW� LPSRUWDQWO\�� WKH� :RMGDN� &RXUW

VSHFLILFDOO\�VWDWHG��³7KHUH�LV�D�IXQGDPHQWDO�GLIIHUHQFH�EHWZHHQ�DQ�DUELWUDWRU

UHO\LQJ�XSRQ� LWV�RZQ�SURIHVVLRQDO�H[SHULHQFH� DQG�DQ�DUELWUDWRU� VHHNLQJ� WKH

SURIHVVLRQDO�LQSXW�RI�WKLUG�SDUWLHV�´��)RU�WKHVH�UHDVRQV��ZH�FRQFOXGH�WKDW�WKH

:RMGDN�GHFLVLRQ�GRHV�QRW�HQKDQFH�$SSHOODQW¶V�SRVLWLRQ�LQ�WKH�SUHVHQW�FDVH�

EHFDXVH� WKH� DUELWUDWRU� LQ� WKLV� FDVH�GLG�QRWKLQJ�PRUH� WKDQ� UHO\� RQ�KLV� RZQ

H[SHULHQFH�DQG�FRPPRQ�VHQVH���7KXV��HYHQ�LI�$SSHOODQW�KDG�QRW�ZDLYHG�KLV

FKDOOHQJH� WR� WKH� DUELWUDWRU¶V� DZDUG� IRU� IDLOXUH� WR� ILOH� D� WLPHO\� SHWLWLRQ� WR

YDFDWH�RU�PRGLI\�WKH�DZDUG��ZH�ZRXOG�VWLOO�FRQFOXGH�WKDW�$SSHOODQW¶V�DOOHJHG

LUUHJXODULW\� GRHV� QRW� PDQGDWH� UHYHUVDO�� � $FFRUGLQJO\�� ZH� DIILUP� WKH� WULDO

FRXUW¶V�RUGHU�FRQILUPLQJ�WKH�DUELWUDWLRQ�DZDUG�LQ�IDYRU�RI�$SSHOOHHV�

���� 2UGHU�DIILUPHG�

$SSHDO�DW�1R������3KLODGHOSKLD�����

���� 2Q�DSSHDO�DW�1R������3KLODGHOSKLD�������$SSHOODQW�UDLVHV�WKH�IROORZLQJ

LVVXHV�IRU�RXU�UHYLHZ�

:+(7+(5� 7+(� >75,$/@� &2857� (55('� ,1� 6867$,1,1*
35(/,0,1$5<� 2%-(&7,216� $1'� ',60,66,1*
>$33(//$17@¶6�'(&/$5$725<� -8'*0(17� $&7,21� $6� $1
$77(037�72�5(/,7,*$7(�$�35,25�0$77(5"
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:+(7+(5� 7+(� >75,$/@� &2857� (55('� ,1� $33/<,1*
&20021� /$:� $5%,75$7,21� 58/(6� 72� $� 6,78$7,21
:+(5(� 3$57,(6� &2175$&78$//<� $*5(('� 72� +$9(
7+(,5�',6387(�5(62/9('�2876,'(�7+(�&2857�6<67(0
$1'�7+(�&2175$&7�72�$5%,75$7(�,6�%5($&+('�%<�7+(
$5%,75$725¶6� )/$*5$17� 9,2/$7,21� 2)� 7+(
$5%,75$7,21�58/(6�&2175$&78$//<�$*5(('�$1'�7+(
9(5<� %$6,6� 2)� 7+(� $:$5'� ,6� ,1� &2175$9(17,21� 2)
3(116</9$1,$�/$:"

:+(7+(5� $1� $5%,75$7,21� $:$5'� %$6('� 8321� $1
$5%,75$725¶6�&21'8&7�',5(&7/<� ,1�&2175$9(17,,21
2)�3(116</9$1,$�/$:��$6�:(//�$6�,1�&21)/,&7�:,7+
7+(� 58/(6� 2)� $5%,75$7,21� &2175$&78$//<� $*5(('
8321�%<� 7+(� 3$57,(6� ,6� (1)25&($%/(�81'(5�(,7+(5
7+(� /$:� 2)� &2175$&76� 25� &20021� /$:
$5%,75$7,21"

�$SSHOODQW¶V�%ULHI�DW����

���� $SSHOODQW� SUHVHQWV� LGHQWLFDO� DUJXPHQWV� LQ� WKLV� DSSHDO� WKDW� WKH

DUELWUDWRU�DFWHG�FRQWUDU\�WR�WKH�DUELWUDWLRQ�UXOHV�LQ�UHDFKLQJ�KLV�GHFLVLRQ�DQG

UHQGHULQJ� WKH� DZDUG�� � 6SHFLILFDOO\�� $SSHOODQW� FRQWHQGV� WKDW� WKH� DUELWUDWRU

FKRVH� WR� LJQRUH� WKH� HYLGHQFH� RI� UHFRUG� DQG� UHOLHG� LQVWHDG� XSRQ� UHFRUGV� LQ

XQUHODWHG� PDWWHUV�� ZKLFK� KH� KDG� UHYLHZHG� LQ� KLV� FDSDFLW\� DV� D� IRUPHU

SURVHFXWRU�DQG�0DJLVWUDWH�-XGJH���7KHUHIRUH��DFFRUGLQJ�WR�$SSHOODQW��KH�ZDV

GHQLHG� WKH� EHQHILW� RI� KLV� EDUJDLQ� WR� DUELWUDWH�� GHQLHG� D� IDLU� KHDULQJ�� ZDV

GHQLHG� DQ� XQELDVHG� DQG� LPSDUWLDO� KHDULQJ�� DQG� LV� HQWLWOHG� WR� D� MXGLFLDO

GHFODUDWLRQ�WKDW�WKH�SDUWLHV¶�DJUHHPHQW�WR�DUELWUDWH�KDV�EHHQ�UHQGHUHG�YRLG

DQG�XQHQIRUFHDEOH�DV�D�PDWWHU�RI�ODZ�

���� $SSHOODQW�IXUWKHU�FRQWHQGV�WKDW�KLV�'HFODUDWRU\�-XGJPHQW�DFWLRQ�LV�QRW

DQ� DWWHPSW� WR� GLVJXLVH� DQ� DSSHDO� IURP� WKH� DUELWUDWLRQ� DZDUG�� � ,QVWHDG�
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$SSHOODQW�PDLQWDLQV� WKDW� WKLV� FXUUHQW� DFWLRQ� FKDOOHQJHV� WKH� YDOLGLW\� RI� WKH

XQGHUO\LQJ�DJUHHPHQW�WR�DUELWUDWH���:H�GLVDJUHH�

���� 7KLV�&RXUW�ZLOO� UHYHUVH�WKH�WULDO�FRXUW¶V�GHFLVLRQ�UHJDUGLQJ�SUHOLPLQDU\

REMHFWLRQV�LI�WKHUH�LV�DQ�HUURU�RI�ODZ�RU�DEXVH�RI�GLVFUHWLRQ���%RFFKLFFKLR�Y�

*HQHUDO�3XEOLF�8WLOLWLHV�&RUS�������$��G������3D�6XSHU��������

:KHQ� FRQVLGHULQJ� WKH� DSSURSULDWHQHVV� RI� D� UXOLQJ� RQ
SUHOLPLQDU\�REMHFWLRQV��WKH�DSSHOODWH�FRXUW�PXVW�DSSO\�WKH
VDPH�VWDQGDUG�DV�WKH�WULDO�FRXUW���6PLWK�Y��:HDYHU�����
$��G� ����� �3D�6XSHU�� ������� � 8QGHU� WKDW� VWDQGDUG�� WKH
FRXUW�DFFHSWV�DV�WUXH�DOO�ZHOO�SOHG�PDWHULDO� IDFWV�VHW� IRUWK
LQ� WKH� FRPSODLQW� DORQJ� ZLWK� DOO� UHDVRQDEO\� GHGXFLEOH
LQIHUHQFHV�IURP�WKRVH� IDFWV�� �7XUQHU�Y��0HGLFDO�&HQWHU�
%HDYHU��3$��,QF�������$��G������3D�6XSHU���������DSSHDO
GHQLHG������3D�����������$��G�����������«���6XUPLVH�DQG
FRQMHFWXUH� FDQ� SOD\� QR� SDUW� LQ� WKH� GHFLVLRQ�� � 6PLWK�
VXSUD���7KH�FRXUW�PXVW�EH�DEOH�WR�VD\�ZLWK�FHUWDLQW\�WKDW
XSRQ� WKH� IDFWV� DYHUUHG�� WKH� ODZ�ZLOO� QRW� SHUPLW� UHFRYHU\�
,G�� � 3UHOLPLQDU\� REMHFWLRQV� ZLOO� EH� VXVWDLQHG� RQO\� LI� WKH\
DUH�FOHDU�DQG�IUHH�RI�GRXEW�� �0LOOLQHU�Y��(QFN�� ����$��G
�����3D�6XSHU��������

6FKX\ONLOO�1DY\�Y��/DQJERUG�������3$�6XSHU������������

���� 7KH�JUDQW�RU�GHQLDO�RI�D�GHFODUDWRU\�MXGJPHQW�LV�D�PDWWHU�O\LQJ�ZLWKLQ

WKH�VRXQG�GLVFUHWLRQ�RI�WKH�FRXUW�RI�RULJLQDO�MXULVGLFWLRQ���*XOQDF�E\�*XOQDF

Y��6RXWK�%XWOHU�&RXQW\�6FKRRO�'LVW�������3D�����������$��G������������

7KH�SXUSRVH�RI�DZDUGLQJ�GHFODUDWRU\� UHOLHI� LV� WR�EULQJ�D� ILQDO� VHWWOHPHQW� WR

DQG�PDNH�FHUWDLQ�WKH�ULJKWV�RU�OHJDO�VWDWXV�RI�WKH�SDUWLHV���*HLVLQJHU�&OLQLF

Y��'L&XFFLR������$��G������3D�6XSHU���������DSSHDO�GHQLHG������3D������

���� $��G� ���� �������� FHUW�� GHQLHG�� ���� 8�6�� ������ ���� 6�&W�� ����� ���

/�(G��G� ���� �������� � $� GHFODUDWRU\� MXGJPHQW� DFWLRQ� FDQQRW� EH� XVHG� DV� D
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YHKLFOH�WR�GHWHUPLQH�ULJKWV�LQ�DQWLFLSDWLRQ�RI�HYHQWV�WKDW�PD\�QRW�RFFXU��IRU

FRQVLGHUDWLRQ�RI�PRRW�LVVXHV��RU� IRU�DQ�DGYLVRU\�RSLQLRQ� WKDW�PD\�SURYH� WR

EH� SXUHO\� DFDGHPLF�� � ,G�� � 2QO\� ZKHUH� WKHUH� LV� D� UHDO� FRQWURYHUV\��PD\� D

SDUW\� REWDLQ� D� GHFODUDWRU\� MXGJPHQW�� � ,G�� � 7KH� SUHVHQFH� RI� D� UHDO

FRQWURYHUV\�LQGLFDWLQJ�LPPLQHQW�DQG�LQHYLWDEOH�OLWLJDWLRQ�FRXSOHG�ZLWK�D�FOHDU

PDQLIHVWDWLRQ�WKDW�WKH�GHFODUDWLRQ�VRXJKW�ZLOO�EH�RI�SUDFWLFDO�YDOXH�LQ�HQGLQJ

WKH� FRQWURYHUV\� DUH� HVVHQWLDO� WR� REWDLQLQJ� UHOLHI� E\� ZD\� RI� D� GHFODUDWRU\

MXGJPHQW�DFWLRQ���,G���5HYLHZ�RI�D�GHFODUDWRU\�MXGJPHQW�LV�OLNHZLVH�OLPLWHG

WR�GHWHUPLQLQJ�ZKHWKHU�WKH�WULDO�FRXUW�FRPPLWWHG�DQ�HUURU�RI�ODZ�RU�DEXVH�RI

GLVFUHWLRQ�� � &KDPEHUV� Y�� $HWQD� &DV�� DQG� 6XU�� &R��� ���� $��G� ����

�3D�6XSHU���������DSSHDO�GHQLHG������3D�����������$��G������������

���� ,Q� WKH� LQVWDQW� FDVH�� D� FDUHIXO� UHYLHZ� RI� $SSHOODQW¶V� 'HFODUDWRU\

-XGJPHQW� FRPSODLQW� UHYHDOV� WKDW� LW� LV� D� FROODWHUDO� DWWDFN� RQ� WKH� DUELWUDWLRQ

DZDUG�� � 7KH� FRPSODLQW� RXWOLQHV� WKH� DOOHJHG� LUUHJXODULW\� LQ� WKH� SURFHHGLQJV�

WKH� DUELWUDWRU¶V� DOOHJHG�ELDV� DQG�SDUWLDOLW\�� DQG� WKH� DOOHJHG� GHQLDO� RI� D� IDLU

KHDULQJ�� � �6HH� &RPSODLQW� IRU� 'HFODUDWRU\� -XGJPHQW�� 5�5�� DW� ���D���D��

(DFK�DQG�HYHU\�DVVHUWLRQ�VHW�IRUWK�LQ�WKH�FRPSODLQW�LV�D�FODLP�WKDW�FRXOG�DQG

VKRXOG�KDYH�EHHQ�UDLVHG�LQ�D�WLPHO\�SHWLWLRQ�WR�YDFDWH�RU�PRGLI\�WKH�DZDUG�

���� +DYLQJ�ZDLYHG�KLV�ULJKW�WR�FKDOOHQJH�WKH�DUELWUDWLRQ�DZDUG�E\�IDLOLQJ�WR

ILOH�D�WLPHO\�SHWLWLRQ�ZLWK�WKH�&RXUW�RI�&RPPRQ�3OHDV��$SSHOODQW�FDQQRW�EH

SHUPLWWHG� WR� SURFHHG� IXUWKHU�ZLWK� WKH�PDWWHU�� � 7KH� XQDSSHDOHG� DUELWUDWLRQ

DZDUG� LV� ILQDO� DQG� FRPSOHWH�� � 7KH� DSSOLFDEOH� DSSHDO� SURFHGXUH� FDQQRW� EH
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FLUFXPYHQWHG� E\� D� VXEVHTXHQW�'HFODUDWRU\� -XGJPHQW� DFWLRQ�� UHJDUGOHVV� RI

KRZ� $SSHOODQW� FKDUDFWHUL]HV� KLV� FODLP�� � 2WKHUZLVH�� WKH� FRPPRQ� ODZ

DUELWUDWLRQ� SURFHVV� FRQWHPSODWHG� E\� 3HQQV\OYDQLD� ODZ� ZRXOG� EH� D� VKDP�

6HH�&KHUYHQDN��VXSUD�

���� :H� FRQFOXGH�� WKHUHIRUH�� WKDW� WKH� WULDO� FRXUW� SURSHUO\� VXVWDLQHG

$SSHOOHHV¶�SUHOLPLQDU\�REMHFWLRQV�WR�$SSHOODQW¶V�'HFODUDWRU\�-XGJPHQW�DFWLRQ�

,Q� OLJKW� RI� WKH� ILQDOLW\� RI� WKH� DUELWUDWLRQ� DZDUG�� $SSHOODQW¶V� LVVXHV� DUH� QRZ

PRRW�� �6HH�6FKX\ONLOO�1DY\�� VXSUD��*HLVLQJHU�&OLQLF�� VXSUD�� � 7KXV�� RQ

WKH�IDFWV�DYHUUHG��QR�GHFODUDWRU\�UHOLHI�LV�DYDLODEOH�WR�$SSHOODQW�DV�D�PDWWHU

RI� ODZ�� �$FFRUGLQJO\��ZH�DIILUP� WKH� WULDO� FRXUW¶V� RUGHU� VXVWDLQLQJ� $SSHOOHHV¶

SUHOLPLQDU\�REMHFWLRQV�DQG�GLVPLVVLQJ�ZLWK�SUHMXGLFH�$SSHOODQW¶V�'HFODUDWRU\

-XGJPHQW�DFWLRQ��

���� 2UGHU�DIILUPHG�

                                        
��'XH� WR�RXU�GLVSRVLWLRQ�RI� WKH� LVVXHV� LQ�$SSHOODQW¶V� FRPSDQLRQ�DSSHDO��ZH
QHHG�QRW�DJDLQ�DGGUHVV�WKHP�


