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��� ,Q� WKLV� DSSHDO�� WKH� &RPPRQZHDOWK� DVNV� XV� WR� GHWHUPLQH� ZKHWKHU

VFKRRO�RIILFLDOV�DFW�DV�DJHQWV�RI�WKH�SROLFH��ZKHUH�VFKRRO�RIILFLDOV�FRQGXFW�DQ

LQYHVWLJDWLRQ�DIWHU�EHLQJ�LQIRUPHG�E\�SROLFH�WKDW�D�VWXGHQW�PD\�KDYH�D�JXQ

RQ� VFKRRO� SURSHUW\�� � 7KH� &RPPRQZHDOWK� DOVR� DVNV� XV� WR� GHFLGH� ZKHWKHU

VFKRRO�RIILFLDOV�PXVW�SRVVHVV�UHDVRQDEOH�VXVSLFLRQ��VXSSRUWHG�E\�VSHFLILF�DQG

DUWLFXODEOH� IDFWV�� EHIRUH� VFKRRO� RIILFLDOV� FDQ� GHWDLQ� DQG� TXHVWLRQ� D� VWXGHQW

DERXW� DQ� DQRQ\PRXV� UXPRU� WKDW� WKH� VWXGHQW� SRVVHVVHV� D� JXQ� RQ� VFKRRO

SUHPLVHV�� � )LQDOO\�� WKH� &RPPRQZHDOWK� DVNV� XV� WR� GHFLGH� ZKHWKHU� VFKRRO

RIILFLDOV�PXVW�IXUQLVK�D�VWXGHQW�ZLWK�0LUDQGD��ZDUQLQJV�EHIRUH�TXHVWLRQLQJ

WKH�VWXGHQW�DERXW�FRQGXFW�WKDW�YLRODWHV�ERWK�WKH�ODZ�DQG�VFKRRO�UXOHV�

��� :H�KROG�WKDW�VFKRRO�RIILFLDOV�GR�QRW�DFW�DV�DJHQWV�RI�WKH�SROLFH�ZKHUH

WKH\� FRQGXFW� DQ� LQGHSHQGHQW� LQYHVWLJDWLRQ� EDVHG� XSRQ� LQIRUPDWLRQ� WKH

                                        
��0LUDQGD�Y��$UL]RQD������8�6����������6�&W�����������/�(G��G������������
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RIILFLDOV�UHFHLYHG�IURP�SROLFH���:H�DOVR�KROG�WKDW�VFKRRO�RIILFLDOV�GR�QRW�QHHG

UHDVRQDEOH� VXVSLFLRQ�� VXSSRUWHG� E\� VSHFLILF� DQG� DUWLFXODEOH� IDFWV�� EHIRUH

PHUHO\� GHWDLQLQJ� DQG� TXHVWLRQLQJ� D� VWXGHQW� DERXW� D� UXPRU� FRQFHUQLQJ� KLV

SRVVHVVLRQ� RI� D� JXQ� RQ� VFKRRO� SURSHUW\��� � )LQDOO\�� ZH� KROG� WKDW� VFKRRO

RIILFLDOV�QHHG�QRW�SURYLGH�0LUDQGD�ZDUQLQJV�WR�D�VWXGHQW�EHIRUH�TXHVWLRQLQJ

WKH� VWXGHQW� DERXW� FRQGXFW� WKDW� YLRODWHV� WKH� ODZ� DQG�RU� VFKRRO� UXOHV�

$FFRUGLQJO\��ZH� UHYHUVH� WKH� RUGHU� RI� WKH� VXSSUHVVLRQ� FRXUW��ZKLFK�JUDQWHG

'�(�0�¶V�RPQLEXV�SUH�WULDO�PRWLRQ�WR�VXSSUHVV�SK\VLFDO�HYLGHQFH�DQG�UHPDQG

IRU�WULDO�

��� 7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKLV�DSSHDO�DUH�DV�IROORZV�

2Q� $SULO� ��� ������ D� SROLFH� RIILFHU� IURP� WKH� 6KLOOLQJWRQ� %RURXJK� 3ROLFH

'HSDUWPHQW� �³RIILFHU´�� LQIRUPHG�WKH�SULQFLSDO� DQG�DVVLVWDQW� SULQFLSDO� RI� WKH

*RYHUQRU�0LIIOLQ�0LGGOH�6FKRRO�RI�DQ�DQRQ\PRXV�WLS�WKDW�RQH�RI�WKH�VWXGHQWV

SRVVHVVHG�D�JXQ�RQ�VFKRRO�SURSHUW\���:KHQ�WKH�SULQFLSDO�DVNHG�LI�WKH�RIILFHU

NQHZ� WKH� QDPH� RI� WKH� VWXGHQW�� WKH� RIILFHU� LGHQWLILHG�'�(�0�� � 7KH� SULQFLSDO

WROG�WKH�RIILFHU�WKDW�KH�ZRXOG� LQYHVWLJDWH�WKH� UXPRU�DQG�FRQWDFW�KLP�LI� WKH

LQYHVWLJDWLRQ� WXUQHG� DQ\WKLQJ� XS��� � 7KH� RIILFHU� WKHQ� OHIW� WKH� VFKRRO¶V

SUHPLVHV�� �2QFH� WKH� RIILFHU� GHSDUWHG��'�(�0��ZDV� UHPRYHG� IURP�FODVV� DQG

                                        
��2XU�KROGLQJ�LV�OLPLWHG�WR�VLWXDWLRQV�ZKHUH�VFKRRO�RIILFLDOV�GR�QRW�DFW�DW�WKH
EHKHVW�RI�ODZ�HQIRUFHPHQW�RIILFHUV�

��*RYHUQRU�0LIIOLQ�0LGGOH�6FKRRO�KDV�DQ�HVWDEOLVKHG�SROLF\�WR�LQYHVWLJDWH�DOO
UXPRUV� FRQFHUQLQJ� DQ\WKLQJ� WKDW� PD\� MHRSDUGL]H� WKH� KHDOWK�� VDIHW\�� RU
ZHOIDUH�RI�WKH�VWXGHQWV�DQG�IDFXOW\����6HH�1�7�����������DW�����5�5��DW�5����
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EURXJKW�WR�WKH�SULQFLSDO¶V�RIILFH�� �$W�WKLV�WLPH��WKH�SULQFLSDO�DVNHG�'�(�0��LI

KH�KDG�DQ\WKLQJ�RQ�KLV� SHUVRQ�RU� LQ�KLV� SRFNHWV�ZKLFK�ZDV� DJDLQVW� VFKRRO

UXOHV��� �'�(�0��VDLG�WKDW�KH�GLG�QRW�� �7KH�SULQFLSDO� WKHQ�DVNHG�'�(�0�� LI�KH

ZRXOG�PLQG�GLVFORVLQJ�WKH�FRQWHQWV�RI�KLV�ERRN�EDJ���'�(�0��HPSWLHG�WKH�EDJ

RQWR�WKH�SULQFLSDO¶V�GHVN���7KH�H[SRVHG�FRQWHQWV�RI�WKH�EDJ�GLG�QRW�FRQWDLQ

DQ\�LWHP�LQ�YLRODWLRQ�RI�VFKRRO�UXOHV�

��� 7KHUHDIWHU��WKH�SULQFLSDO�UHTXHVWHG�'�(�0�¶V�FRQVHQW�WR�D�VHDUFK�RI�KLV

SHUVRQ�� �'�(�0�EHFDPH�QRWLFHDEO\�DJLWDWHG�DQG�VFDUHG�� �$IWHU� WKH�SULQFLSDO

LQIRUPHG� '�(�0�� WKDW� WKH� VFKRRO� ZDV� FRQFHUQHG� DERXW� LQIRUPDWLRQ� LW� KDG

UHFHLYHG�� '�(�0�� DJUHHG� WR� HPSW\� KLV� SRFNHWV�� � 2QH� SRFNHW� FRQWDLQHG� D

VKHDWKHG� NQLIH�� ZKLFK� WKH� SULQFLSDO� FRQILVFDWHG�� � 7KH� SULQFLSDO� WKHQ� DVNHG

'�(�0�� LI�KH�KDG�D�JXQ� LQ�VFKRRO�� �'�(�0��DGPLWWHG� WKDW� KH�GLG� DQG� VWDWHG

WKDW� LW�ZDV� LQ� WKH�SRFNHW� RI� KLV� MDFNHW��ZKLFK�ZDV� ORFDWHG� LQ� WKH� ORFNHU� RI

DQRWKHU�VWXGHQW��3�4���7KH�SULQFLSDO�VHQW� IRU�3�4���ZKR�ZDV�HVFRUWHG�WR�KLV

ORFNHU�� � 3�4�� XQORFNHG� WKH� ORFNHU� E\� XVLQJ� WKH� FRUUHFW� FRPELQDWLRQ� RQ� WKH

FRPELQDWLRQ�GLDO�RI� WKH�ORFN�� �7KH�SULQFLSDO�UHPRYHG�'�(�0�¶V� MDFNHW��ZKLFK

FRQWDLQHG�D�ORDGHG�JXQ�LQ�RQH�RI�WKH�SRFNHWV���,Q�DFFRUGDQFH�ZLWK�*RYHUQRU

0LIIOLQ� 0LGGOH� 6FKRRO¶V� EHKDYLRUDO� FRGH�� VFKRRO� RIILFLDOV� FRQWDFWHG� WKH

                                        
��$W�WKH�EHJLQQLQJ�RI�HDFK�VFKRRO�\HDU��VWXGHQWV�UHFHLYH�D�FRS\�RI�*RYHUQRU
0LIIOLQ� 0LGGOH� 6FKRRO¶V� EHKDYLRU� FRGH�� � 7KH� EHKDYLRU� FRGH� VSHFLILFDOO\
SURKLELWV�WKH�SRVVHVVLRQ�RI�NQLYHV�DQG�RU�ILUHDUPV�RQ�VFKRRO�SURSHUW\�
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6KLOOLQJWRQ� %RURXJK� 3ROLFH�'HSDUWPHQW� DQG� WXUQHG� ERWK� WKH� JXQ� DQG� NQLIH

RYHU�WR�WKH�SROLFH��

��� '�(�0�� ZDV� DUUHVWHG� DQG� FKDUJHG� ZLWK� SRVVHVVLRQ� RI� D� ZHDSRQ� RQ

VFKRRO� SURSHUW\��� FDUU\LQJ� D� ILUHDUP� ZLWKRXW� D� OLFHQVH��� SRVVHVVLRQ� RI� D

ILUHDUP�E\�D�PLQRU���DQG�DOWHULQJ�RU�REOLWHUDWLQJ�PDUNV�RI�LGHQWLILFDWLRQ����2Q

$SULO� ���� ������ '�(�0�� ILOHG� DQ� RPQLEXV� SUH�WULDO� PRWLRQ� WR� VXSSUHVV� WKH

SK\VLFDO� HYLGHQFH� REWDLQHG� IROORZLQJ� WKH� VFKRRO� RIILFLDOV¶� LQYHVWLJDWLRQ�� � $

VXSSUHVVLRQ� KHDULQJ� ZDV� KHOG� RQ� 0D\� ��� ������ � 6XEVHTXHQWO\�� WKH

VXSSUHVVLRQ� FRXUW� IRXQG� WKDW� WKH� SULQFLSDO� DQG� DVVLVWDQW� SULQFLSDO� DFWHG� DV

³DJHQWV´�RI�WKH�SROLFH�GXULQJ�WKHLU�LQYHVWLJDWLRQ�EHFDXVH�WKH�SROLFH�VXSSOLHG

LQIRUPDWLRQ� WR� WKH� VFKRRO� RIILFLDOV� ZLWK� WKH� LQWHQW� RI� LQVWLJDWLQJ� DQ

LQYHVWLJDWLRQ�� �$V�VXFK�� WKH�VXSSUHVVLRQ�FRXUW�KHOG�WKDW� WKH� VFKRRO� RIILFLDOV

ODFNHG� WKH� QHFHVVDU\� UHDVRQDEOH� VXVSLFLRQ� WR� VXSSRUW� WKHLU� LQYHVWLJDWLYH

GHWHQWLRQ�RI�'�(�0�DQG�JUDQWHG�'�(�0�¶V�PRWLRQ�� �7KH�&RPPRQZHDOWK�ILOHG

                                        
��:H�QRWH�WKDW�VWDWH�ODZ�UHTXLUHV�VFKRRO�RIILFLDOV�WR�UHSRUW�WKH�GLVFRYHU\�RI
DQ\�ILUHDUP�WR�ORFDO�ODZ�HQIRUFHPHQW�RIILFLDOV���6HH����3�6������������

�����3D�&�6�$��������D��E��

�����3D�&�6�$���������D��

�����3D�&�6�$�����������

�����3D�&�6�$���������D��
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WKLV� WLPHO\� DSSHDO� DQG� FHUWLILHG� WKDW� WKH� VXSSUHVVLRQ� RUGHU� LQ� TXHVWLRQ

VXEVWDQWLDOO\�KDQGLFDSSHG�WKH�SURVHFXWLRQ�RI�'�(�0���

��� 2Q�DSSHDO��WKH�&RPPRQZHDOWK�UDLVHV�WKH�IROORZLQJ�LVVXHV�

�� :+(7+(5� 7+(� >68335(66,21@� &2857� (55('� ,1
58/,1*� 7+$7� 7+(� -89(1,/(� +$'� 67$1',1*� 72
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$�7+,5'�3$57<"

�� :+(7+(5� 7+(� >68335(66,21@� &2857� (55('� ,1
&21&/8',1*�7+$7�7+(�6&+22/�2)),&,$/6�$&7('�$6
$*(176�2)�7+(�32/,&("

�� :+(7+(5� 7+(� >68335(66,21@� &2857� (55('� ,1
68335(66,1*� 7+(� (9,'(1&(� 38568$17� 72
&20021:($/7+� 9�� +$:.,16� $1'
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�� :+(7+(5� 7+(� >68335(66,21@� &2857� (55('� ,1
68335(66,1*� 7+(� (9,'(1&(� :+(1� 7+(� 6&+22/
2)),&,$/6�+$'�5($621$%/(�6863,&,21�72�&21'8&7
7+(�6($5&+"

�� :+(7+(5� 7+(� >68335(66,21@� &2857� (55('� ,1
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&21'8&7('� ,1� )8//� &203/,$1&(� :,7+� 7+(� 58/(6
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:+,&+�:(5(�.12:1�72�$1'�7+(5(%<�$*5(('�72�%<
7+(�-89(1,/(�$1'�+,6�3$5(176"

�� :+(7+(5� 7+(� >68335(66,21@� &2857� (55('� ,1
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��� 6HH� &RPPRQZHDOWK� Y�� 'XJJHU�� ���� 3D�� ����� ���� $��G� ���� ������
�KROGLQJ� &RPPRQZHDOWK¶V� DSSHDO� IURP� VXSSUHVVLRQ� RUGHU� LV� SURSHU� ZKHQ
&RPPRQZHDOWK� FHUWLILHV� LQ� JRRG� IDLWK� WKDW� VXSSUHVVLRQ� RUGHU� VXEVWDQWLDOO\
KDQGLFDSV�SURVHFXWLRQ��
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�&RPPRQZHDOWK¶V�%ULHI�DW����

��� 2Q� DSSHDO� IURP� WKH� JUDQW� RI� D� GHIHQGDQW¶V�PRWLRQ� WR� VXSSUHVV�� WKLV

&RXUW�DSSOLHV�WKH�IROORZLQJ�VWDQGDUG�RI�UHYLHZ�

:KHQ� WKH� &RPPRQZHDOWK� DSSHDOV� IURP� D� VXSSUHVVLRQ
RUGHU��ZH� IROORZ�D�FOHDUO\�GHILQHG�VWDQGDUG� RI� UHYLHZ�DQG
FRQVLGHU�RQO\�WKH�HYLGHQFH�IURP�WKH�GHIHQGDQW¶V�ZLWQHVVHV
WRJHWKHU�ZLWK� WKH� HYLGHQFH�RI� WKH�SURVHFXWLRQ� WKDW��ZKHQ
UHDG� LQ� WKH� FRQWH[W� RI� WKH� HQWLUH� UHFRUG�� UHPDLQV
XQFRQWUDGLFWHG�� � 7KH� VXSSUHVVLRQ� FRXUW¶V� ILQGLQJV� RI� IDFW
ELQG� DQ� DSSHOODWH� FRXUW� LI� WKH� UHFRUG� VXSSRUWV� WKRVH
ILQGLQJV�� � 7KH� VXSSUHVVLRQ� FRXUW¶V� FRQFOXVLRQV� RI� ODZ�
KRZHYHU�� DUH� QRW� ELQGLQJ� RQ� DQ� DSSHOODWH� FRXUW�� ZKRVH
GXW\� LW� LV� WR� GHWHUPLQH� LI� WKH� VXSSUHVVLRQ� FRXUW� SURSHUO\
DSSOLHG�WKH�ODZ�WR�WKH�IDFWV«�

&RPPRQZHDOWK� Y�� 1HVWHU�� BBB� 3D�� BBB�� BBB�� ���� $��G� ����� ������

������� �FLWDWLRQV� RPLWWHG��� �$FFRUG�&RPPRQZHDOWK� Y�� +HQGHUVRQ�� ���

$��G������3D�6XSHU���������HQ�EDQF��

��� 7KH� &RPPRQZHDOWK� DVVHUWV� WKDW� WKH� VXSSUHVVLRQ� FRXUW� HUUHG� LQ

FRQFOXGLQJ�WKDW� WKH�SULQFLSDO�DQG�DVVLVWDQW�SULQFLSDO�DFWHG�DV�DJHQWV�RI� WKH

SROLFH� ZKHQ� WKH\� GHWDLQHG� '�(�0�� DQG� VHDUFKHG� 3�4�¶V� ORFNHU�� � 7KH

VXSSUHVVLRQ� FRXUW� IRXQG� WKDW� WKH� SROLFH� VXSSOLHG� LQIRUPDWLRQ� WR� WKH� VFKRRO

RIILFLDOV�ZLWK�WKH�LQWHQW�WR�LQVWLJDWH�DQ�LQYHVWLJDWLRQ���7KH�VXSSUHVVLRQ�FRXUW

WKHUHIRUH� WUHDWHG� WKH� LQWHUURJDWLRQ� DQG� VHDUFK� E\� VFKRRO� RIILFLDOV� DV� SROLFH

FRQGXFW�� DQG� KHOG� WKDW� WKH� LQYHVWLJDWLYH� GHWHQWLRQ� RI� '�(�0�� ZDV� QRW

VXSSRUWHG�E\� UHDVRQDEOH� VXVSLFLRQ�� � 7KHUHIRUH�� WKH� VXSSUHVVLRQ� FRXUW� KHOG

WKDW�WKH�GHWHQWLRQ�DQG�VHDUFK�YLRODWHG�WKH�)RXUWK�$PHQGPHQW���:H�GLVDJUHH�
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��� 7KH�UHVROXWLRQ�RI�ZKHWKHU�VFKRRO�RIILFLDOV�DFW�DV�DJHQWV�RI�WKH�SROLFH�LV

GHWHUPLQHG� E\� DQ� H[DPLQDWLRQ� RI� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� � 6HH

&RROLGJH�Y��1HZ�+DPSVKLUH������8�6���������������6�&W����������������

/�(G��G� ����� ���� �������� VHH� DOVR� 6WDWH� Y�� 3�(�$��� ���� 3��G� ����� ���

�&ROR����������2XU�DQDO\VLV�PXVW�LQFOXGH�D�FRQVLGHUDWLRQ�RI�����WKH�SXUSRVH

RI�WKH�VHDUFK������WKH�SDUW\�ZKR�LQLWLDWHG� WKH�VHDUFK��DQG�����ZKHWKHU�WKH

SROLFH�DFTXLHVFHG�LQ�WKH�VHDUFK�RU�UDWLILHG�LW���&RPPRQZHDOWK�Y��(OOLV�����

$��G�������������3D�6XSHU���������DSSHDO� GHQLHG�� ����3D�� ����� ����$��G

������������FLWLQJ�&RPPRQZHDOWK�Y��&LHUL������$��G�����������3D�6XSHU�

���������7KH�PHUH�IDFW�WKDW�VFKRRO�RIILFLDOV�FRRSHUDWH�ZLWK�SROLFH��KRZHYHU�

GRHV�QRW�HVWDEOLVK�WKDW�WKH�SROLFH�DFTXLHVFHG�LQ�RU�UDWLILHG�WKH�VHDUFK���6HH

&RPPRQZHDOWK�Y��&RUOH\������3D����������������$��G����������������

�PHUH�XVH�E\�SROLFH�DQG�SURVHFXWRUV�RI�UHVXOWV�RI�VHDUFK�GRHV�QRW�VHUYH�WR

UDWLI\� WKRVH� DFWLRQV� DV� FRQGXFW� RI� SROLFH��� � 7KH� LQTXLU\� PXVW� IRFXV� RQ

ZKHWKHU�WKH�SROLFH�FRHUFH��GRPLQDWH�RU�GLUHFW�WKH�DFWLRQV�RI�VFKRRO�RIILFLDOV�

6HH�8QLWHG�6WDWHV�Y��6P\WKH�����)��G���������������WK�&LU���������FLWLQJ

3OHDVDQW�Y��/RYHOO������)��G�������������WK�&LU���������

���� ,Q�WKH�LQVWDQW�FDVH��SROLFH�UHOD\HG�DQ�DQRQ\PRXV�WLS�WR�VFKRRO�RIILFLDOV

WKDW� D� VWXGHQW� SRVVHVVHG� D� JXQ� RQ� VFKRRO� SURSHUW\�� � 7KH� SRVVHVVLRQ� RI� D

ILUHDUP�RQ�VFKRRO�SUHPLVHV�SRVHV�D�VHULRXV� WKUHDW� QRW� RQO\� WR� WKH� VFKRRO¶V

HGXFDWLRQDO�HQYLURQPHQW��EXW�DOVR�WR�WKH�VDIHW\�DQG�ZHOIDUH�RI�WKH�VWXGHQWV

DQG�IDFXOW\�� �7R�DGGUHVV�WKLV�NLQG�RI�WKUHDW��*RYHUQRU�0LIIOLQ�0LGGOH�6FKRRO
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KDG� LPSOHPHQWHG�D�SROLF\��ZKLFK� UHTXLUHV� VFKRRO� RIILFLDOV� WR� LQYHVWLJDWH� DOO

UXPRUV� DERXW� DQ\WKLQJ� WKDW� MHRSDUGL]HV� WKH� VDIHW\� DQG� ZHOIDUH� RI� WKH

VWXGHQWV�DQG�IDFXOW\���+HQFH��WKH�VFKRRO�RIILFLDOV�FRQGXFWHG�WKH�LQYHVWLJDWLRQ

SULQFLSDOO\� WR� H[HFXWH� WKHLU� GXW\� WR� HQVXUH� WKH� VDIHW\� DQG� ZHOIDUH� RI� WKH

VWXGHQWV� IRU�ZKRP� WKH\� DUH� UHVSRQVLEOH�� �6HH� (OOLV�� VXSUD� DW� ���������

�VWDWLQJ�ZKHUH�KRVSLWDO�SHUVRQQHO�WDNH�EORRG�IRU�WKHLU�RZQ�UHDVRQV�DQG�WKHQ

IUHHO\�YROXQWHHU�WKH�UHVXOWV�WR�SROLFH��KRVSLWDO�SHUVRQQHO�GR�QRW�DFW�DV�DJHQWV

RI� WKH� SROLFH���3HRSOH� Y�� 'LOZRUWK�� ���� 1�(��G� ����� �������� �,OO�� �����

�KROGLQJ�ZKHUH�VFKRRO�OLDLVRQ�SROLFH�RIILFHU�FRQGXFWV�VHDUFK�LQ�IXUWKHUDQFH�RI

VFKRRO¶V�DWWHPSW�WR�PDLQWDLQ�SURSHU�HGXFDWLRQDO�HQYLURQPHQW��OLDLVRQ�RIILFHU

GRHV�QRW�DFW�DV�SROLFH�DJHQW��� �6HH�DOVR�8QLWHG�6WDWHV�Y��-HQQLQJV�����

)��G� ���� ��WK� &LU�� ������ �KROGLQJ� DLUOLQH� VHFXULW\� GR� QRW� DFW� DV� DJHQWV� RI

SROLFH�ZKHUH� IHGHUDO�GUXJ�DJHQWV� UHOD\HG�DQRQ\PRXV� WLS� DQG�ZHUH�SUHVHQW

ZKHQ� GUXJV� ZHUH� GLVFRYHUHG� EHFDXVH� DLUOLQHV� KDYH� RZQ� UHDVRQV� IRU

FRQGXFWLQJ�VHDUFK��

���� 0RUHRYHU�� WKH�SROLFH�GLG�QRW� UHTXHVW�RU� LQ�DQ\�ZD\�SDUWLFLSDWH� LQ� WKH

VFKRRO� RIILFLDOV¶� LQYHVWLJDWLRQ�� � ,Q� IDFW�� WKH� SROLFH�ZHUH� QRW� HYHQ� RQ� VFKRRO

SURSHUW\�ZKHQ�WKH�VFKRRO�RIILFLDOV�FRQGXFWHG� WKHLU� LQYHVWLJDWLRQ�� �7KXV�� WKH

UHFRUG�FRQWDLQV�QR�HYLGHQFH�WKDW�WKH�SROLFH�FRHUFHG��GRPLQDWHG��RU�GLUHFWHG

WKH� DFWLRQV� RI� WKH� VFKRRO� RIILFLDOV�� � $FFRUGLQJO\�� ZH� FRQFOXGH� WKDW� WKH



-�$��������

�����

SULQFLSDO�DQG�DVVLVWDQW�SULQFLSDO�GLG�QRW�DFW�DV�DJHQWV�RI� WKH�SROLFH���� �6HH

3�(�$���VXSUD��KROGLQJ�SULQFLSDO�GRHV�QRW�DFW�DV�DJHQW�RI�SROLFH�ZKHUH�SROLFH

GLG� QRW� UHTXHVW� RU� SDUWLFLSDWH� LQ� VHDUFK�� HYHQ� WKRXJK� SROLFH� VXSSOLHG

LQIRUPDWLRQ� WR� SULQFLSDO� ZLWK� LQWHQW� WR� LQVWLJDWH� VHDUFK���:DVKLQJWRQ� Y�

0F.LQQRQ������3��G������:DVK���������KROGLQJ�VFKRRO�RIILFLDO�GRHV�QRW�DFW

DV�DJHQW�RI�SROLFH�ZKHUH�SROLFH�UHOD\HG�DQRQ\PRXV�WLS�WR�VFKRRO�RIILFLDO�ZLWK

LQWHQW�WR�LQVWLJDWH�VHDUFK�LI�SROLFH�GLG�QRW�GLUHFW�RU�VXJJHVW�WKDW�VWXGHQW�EH

VHDUFKHG��� &DVRQ� Y�� &RRN�� ���� )��G� ���� ��WK� &LU�� ������ �KROGLQJ� VFKRRO

RIILFLDO� LV� QRW� DJHQW� RI� SROLFH� ZKHUH� SROLFH� ZHUH� SUHVHQW� GXULQJ� VFKRRO

RIILFLDO¶V�LQYHVWLJDWLRQ���0DUWHQV�Y��'LVWULFW�1R�����������)�6XSS������1�'�

,OO���������KROGLQJ�VFKRRO�RIILFLDO�GRHV�QRW�DFW�DV�DJHQW�RI�SROLFH�ZKHUH�SROLFH

GLG�QRW�SDUWLFLSDWH�LQ�LQYHVWLJDWLRQ�DQG�GLG�QRW�GLUHFW�VFKRRO�RIILFLDOV�WR�GHWDLQ

DQG�VHDUFK�VWXGHQW���&DVV��VXSUD��LPSOLFLWO\�KROGLQJ�VFKRRO�RIILFLDOV�GR�QRW

DFW�DV�DJHQWV�RI�SROLFH�ZKHUH�VFKRRO�RIILFLDOV�LQLWLDWH�LQYHVWLJDWLRQ�DQG�HQOLVW

DLG�RI�SROLFH�WR�FRQGXFW�VFKRRO�ZLGH�ORFNHU�VHDUFK��

���� :H� PXVW� QRZ� GHFLGH� ZKHWKHU� VFKRRO� RIILFLDOV� QHHG� UHDVRQDEOH

                                        
���:H�DUH�PLQGIXO�WKDW�VFKRRO�RIILFLDOV�DUH�DJHQWV�RI�WKH�VWDWH�DQG�WKHUHIRUH
VXEMHFW� WR� WKH� )RXUWK� $PHQGPHQW¶V� SURWHFWLRQ� DJDLQVW� XQUHDVRQDEOH
VHDUFKHV�DQG�VHL]XUHV���6HH�1HZ�-HUVH\�Y��7�/�2�������8�6���������������
6�&W�� ����� ����� ��� /�(G��G� ����� ���� �������� � 7KXV�� RXU� LQTXLU\� LV� QRW
ZKHWKHU� WKH� VFKRRO� RIILFLDOV� DFWHG� DV� DJHQWV� RI� WKH� VWDWH�� EXW�ZKHWKHU� WKH
VFKRRO� RIILFLDOV� DFWHG� DV� DJHQWV� RI� WKH� SROLFH�� � 7KLV� LQTXLU\� LV� QHFHVVDU\
EHFDXVH�WKH�OHJDOLW\�RI�D�VHDUFK�FRQGXFWHG�E\�VFKRRO�RIILFLDOV�LV�PHDVXUHG�E\
D�ORZHU�VWDQGDUG�WKDQ�D�VHDUFK�FRQGXFWHG�E\�ODZ�HQIRUFHPHQW�RIILFHUV���6HH
JHQHUDOO\� ,G��� &RPPRQZHDOWK� Y�� &DVV�� BBB� 3D�� BBB�� ���� $��G� ���
��������&RPPRQZHDOWK�Y��-�%�������$��G�������3D�6XSHU��������
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VXVSLFLRQ�EHIRUH�WKH\�FDQ�GHWDLQ�DQG�TXHVWLRQ�D�VWXGHQW�DERXW�D�UXPRU�WKDW

WKH�VWXGHQW�SRVVHVVHV�D�JXQ�RQ�VFKRRO�SURSHUW\���'�(�0��DVVHUWV�WKDW�7HUU\

Y�� 2KLR¶V��� UHDVRQDEOH� VXVSLFLRQ� VWDQGDUG�� ZKLFK� JRYHUQV� SROLFH

³LQYHVWLJDWLYH�VWRSV�´�DSSOLHV�WR�VWRSV�FRQGXFWHG�E\�VFKRRO�RIILFLDOV���'�(�0�

WKHUHIRUH� DUJXHV� WKDW� WKH� VFKRRO� RIILFLDOV� GLG� QRW� KDYH� WKH� UHDVRQDEOH

VXVSLFLRQ� QHFHVVDU\� WR� GHWDLQ� DQG� TXHVWLRQ� KLP� DERXW� KLV� SRVVHVVLRQ� RI� D

JXQ�RQ�VFKRRO�SURSHUW\�EHFDXVH�WKH�VFKRRO�RIILFLDOV¶� LQIRUPDWLRQ�ZDV�EDVHG

RQ� DQ� DQRQ\PRXV� WLS���� � 7KXV�� '�(�0�� FRPSODLQV� WKDW� WKH� HYLGHQFH

GLVFRYHUHG� DIWHU� KLV� LQLWLDO� GHWHQWLRQ� PXVW� EH� VXSSUHVVHG� DV� IUXLW� RI� WKH

SRLVRQRXV� WUHH�� � 7KH� &RPPRQZHDOWK�� KRZHYHU�� FODLPV� WKDW� LW� PDNHV� QR

VHQVH�WR�EHJLQ�D�)RXUWK�$PHQGPHQW�LQTXLU\�LQYROYLQJ�D�VHDUFK�FRQGXFWHG�E\

VFKRRO�RIILFLDOV�ZLWK�WKH�TXHVWLRQ�RI�ZKHWKHU�D�YDOLG�VWRS�KDV�RFFXUUHG���7KH

&RPPRQZHDOWK�DVVHUWV�WKDW�7HUU\¶V�UHDVRQDEOH�VXVSLFLRQ�VWDQGDUG��XVHG�WR

H[DPLQH� SROLFH� ³LQYHVWLJDWLYH� VWRSV�´� LV� LQDSSOLFDEOH� WR� WKH� GHWHQWLRQ� DQG

TXHVWLRQLQJ� RI� VWXGHQWV� E\� VFKRRO� RIILFLDOV�� � ,QVWHDG�� WKH� &RPPRQZHDOWK

DUJXHV� WKDW� WHDFKHUV� PXVW� LPPHGLDWHO\� DGGUHVV� UXPRUV� FRQFHUQLQJ� WKH

SRVVHVVLRQ� RI� ZHDSRQV� RQ� VFKRRO� SUHPLVHV� WR� HQVXUH� WKH� VDIHW\� RI� WKH

VWXGHQWV�IRU�ZKRP�WKH\�DUH�UHVSRQVLEOH���:H�DJUHH�

                                        
�������8�6��������6�&W�����������/�(G��G������������

��� 7KH� UHDVRQDEOH� VXVSLFLRQ� VWDQGDUG� KDV� EHHQ� LQWHUSUHWHG� WR� SUHFOXGH� D
SROLFH�³LQYHVWLJDWRU\�VWRS´�RQ�WKH�EDVLV�RI�DQ�XQFRUURERUDWHG�DQRQ\PRXV�WLS�
6HH� &RPPRQZHDOWK� Y�� -DFNVRQ�� ���� 3D�� ����� ���� $��G� ���� �������
&RPPRQZHDOWK� Y�� +DZNLQV�� ���� 3D�� ���� ���� $��G� ����� �������
&RPPRQZHDOWK�Y��.XH������3D�����������$��G�������������
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���� 7KH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� KDV� KHOG� WKDW� WKH� )RXUWK

$PHQGPHQW¶V� SURKLELWLRQ� RI�XQUHDVRQDEOH� VHDUFKHV� DQG� VHL]XUHV� DSSOLHV� WR

VHDUFKHV�RI�VWXGHQWV�FRQGXFWHG�E\�SXEOLF�VFKRRO�RIILFLDOV�����1HZ�-HUVH\�Y�

7�/�2���VXSUD�DW����������6�&W��DW���������/�(G��G�DW������VHH�DOVR�&DVV�

VXSUD�DW�BBB������$��G�DW������-�%���VXSUD�DW�������,Q�WKH�,QWHUHVW�RI

6�)�������$��G�����������3D�6XSHU���������,Q�WKH�,QWHUHVW�RI�'XPDV�����

$��G� ����� ���� �3D�6XSHU�� ������� � 7KH� 7�/�2�� &RXUW� UHFRJQL]HG� WKDW� D

EDODQFH�PXVW�EH�VWUXFN�EHWZHHQ�WKH�VFKRROFKLOG¶V�OHJLWLPDWH�H[SHFWDWLRQV�RI

SULYDF\� DQG� WKH� VFKRRO
V� VXEVWDQWLDO� LQWHUHVW� LQ� PDLQWDLQLQJ� D� VDIH� DQG

HGXFDWLRQDO� HQYLURQPHQW� RQ� VFKRRO� JURXQGV�� � 7�/�2��� VXSUD� DW� ����� ���

6�&W��DW���������/�(G���G�DW������ � ,Q�EDODQFLQJ� WKHVH�FRPSHWLQJ� LQWHUHVWV�

WKH�&RXUW�FRQFOXGHG�WKDW�VFKRRO�RIILFLDOV�QHHG�QHLWKHU�D�ZDUUDQW�QRU�SUREDEOH

FDXVH�WR�FRQGXFW�D�VHDUFK�RI�D�VWXGHQW�RQ�VFKRRO�SURSHUW\���,G��DW���������

���� 6�&W�� DW� ��������� ��� /�(G��G� DW� ��������� � ³5DWKHU�� WKH� OHJDOLW\� RI� D

VHDUFK�RI�D�VWXGHQW�VKRXOG�GHSHQG�VLPSO\�RQ�WKH�UHDVRQDEOHQHVV��XQGHU�DOO

WKH�FLUFXPVWDQFHV��RI�WKH�VHDUFK�´��,G�

                                        
��� ,Q� VR� KROGLQJ�� WKH� 6XSUHPH� &RXUW� ODLG� WR� UHVW� WKH� FRQFHSW� RI� LQ� ORFR
SDUHQWLV�DV�WKH�MXVWLILFDWLRQ�IRU�D�VFKRRO�RIILFLDO¶V� VHDUFK�RI�D�VWXGHQW�� �7KH
&RXUW� VWDWHG�� ³7RGD\¶V� SXEOLF� VFKRRO� RIILFLDOV� GR� QRW� PHUHO\� H[HUFLVH
DXWKRULW\� YROXQWDULO\� FRQIHUUHG� RQ� WKHP�E\� LQGLYLGXDO� SDUHQWV�� UDWKHU�� WKH\
DFW�LQ�IXUWKHUDQFH�RI�SXEOLFO\�PDQGDWHG�HGXFDWLRQDO�DQG�GLVFLSOLQDU\�SROLFLHV�
,Q� FDUU\LQJ� RXW� VHDUFKHV� DQG� RWKHU� GLVFLSOLQDU\� IXQFWLRQV� SXUVXDQW� WR� VXFK
SROLFLHV�� VFKRRO� RIILFLDOV� DFW� DV� UHSUHVHQWDWLYHV� RI� WKH� VWDWH�� QRW�PHUHO\� DV
VXUURJDWHV� IRU� WKH� SDUHQWV�� DQG� WKH\� FDQQRW� FODLP� WKH� SDUHQWV¶� LPPXQLW\
IURP�WKH�VWULFWXUHV�RI�WKH�)RXUWK�$PHQGPHQW�´� �7�/�2���VXSUD�DW���������
����6�&W��DW���������/�(G��G�DW�����
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���� 7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�HVWDEOLVKHG�D�WZR�SDUW�WHVW�WR�DVVHVV

WKH�UHDVRQDEOHQHVV�RI�D�VFKRRO�VHDUFK�FRQGXFWHG�E\�VFKRRO�RIILFLDOV�

'HWHUPLQLQJ� WKH� UHDVRQDEOHQHVV� RI� DQ\� VHDUFK� LQYROYHV� D
WZRIROG�LQTXLU\��ILUVW��RQH�PXVW�FRQVLGHU�³ZKHWKHU�WKH������
DFWLRQ�ZDV� MXVWLILHG� DW� LWV� LQFHSWLRQ�´�7HUU\�Y��2KLR�� ���
86�DW��������/�(G��G���������6&W����������2KLR�2SV��G
����� VHFRQG�� RQH�PXVW� GHWHUPLQH�ZKHWKHU� WKH� VHDUFK� DV
DFWXDOO\�FRQGXFWHG�³ZDV�UHDVRQDEO\�UHODWHG�LQ�VFRSH�WR�WKH
FLUFXPVWDQFHV�ZKLFK� MXVWLILHG� WKH� LQWHUIHUHQFH� LQ� WKH� ILUVW
SODFH�´�LELG���8QGHU�RUGLQDU\�FLUFXPVWDQFHV��D�VHDUFK�RI�D
VWXGHQW� E\� D� WHDFKHU� RU� RWKHU� VFKRRO� RIILFLDO� ZLOO� EH
³MXVWLILHG� DW� LWV� LQFHSWLRQ´� ZKHQ� WKHUH� DUH� UHDVRQDEOH
JURXQGV� IRU� VXVSHFWLQJ� WKDW� WKH� VHDUFK� ZLOO� WXUQ� XS
HYLGHQFH�WKDW�WKH�VWXGHQW�KDV�YLRODWHG�RU�LV�YLRODWLQJ�HLWKHU
WKH�ODZ�RU�WKH�UXOHV�RI� WKH�VFKRRO�� �6XFK�D�VHDUFK�ZLOO�EH
SHUPLVVLEOH� LQ� LWV� VFRSH�ZKHQ� WKH�PHDVXUHV� DGRSWHG� DUH
UHDVRQDEO\�UHODWHG�WR�WKH�REMHFWLYHV�RI�WKH�VHDUFK�DQG�QRW
H[FHVVLYHO\� LQWUXVLYH� LQ� OLJKW� RI� WKH� DJH� DQG� VH[� RI� WKH
VWXGHQW�DQG�WKH�QDWXUH�RI�WKH�LQIUDFWLRQ�

,G�� DW� ��������� ���� 6�&W�� DW� ��������� ��� /�(G��G� DW� �������� �IRRWQRWHV

RPLWWHG���VHH�DOVR�&DVV��VXSUD�DW� BBB�� ����$��G�DW� �����-�%��� VXSUD� DW

������ � $SSO\LQJ� WKLV� VWDQGDUG�� WKH�7�/�2�� &RXUW� KHOG� WKDW� WKH� VHDUFK� RI� D

VWXGHQW¶V� SXUVH�ZDV� UHDVRQDEOH�� JLYHQ� WKDW� D� WHDFKHU� KDG� UHSRUWHG� VHHLQJ

WKH� VWXGHQW� VPRNLQJ� LQ� WKH� ODYDWRU\� LQ� YLRODWLRQ� RI� VFKRRO� UXOHV�� � 7�/�2�

VXSUD�

���� 8QOLNH� 7�/�2��� WKH� FKDOOHQJH� LQ� WKH� LQVWDQW� FDVH� LV� WR� WKH� LQLWLDO

GHWHQWLRQ�DQG�TXHVWLRQLQJ�RI�'�(�0�����7KXV��XQOLNH�7�/�2���RXU�LQTXLU\�LV�QRW

                                        
���$OWKRXJK�7�/�2��KHOG�WKDW�VFKRRO�RIILFLDOV�QHHG�UHDVRQDEOH�VXVSLFLRQ�EHIRUH
FRQGXFWLQJ� D� VHDUFK� RI� D� VWXGHQW� RU� KLV� SRVVHVVLRQV�� WKH� &RXUW� GLG� QRW
DGGUHVV� WKH�VWDQGDUG�E\�ZKLFK� WR�PHDVXUH� WKH�PRUH� OLPLWHG� LQWUXVLRQ� WKDW
RFFXUV�ZKHQ�VFKRRO�RIILFLDOV�GHWDLQ�DQG�TXHVWLRQ�D�VWXGHQW�
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ZKHWKHU�D�VHDUFK�RI�'�(�0�¶V�SHUVRQ�RU�HIIHFWV�ZDV�UHDVRQDEOH��EXW�ZKHWKHU

LQ� DOO� WKH� FLUFXPVWDQFHV� RI� WKLV� LQ�VFKRRO� HQFRXQWHU�� '�(�0�¶V� ULJKW� WR

SHUVRQDO�VHFXULW\�ZDV�YLRODWHG�E\�DQ�XQUHDVRQDEOH�VHL]XUH�RI�KLV�SHUVRQ�

���� 7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�VWDWHG�LQ�7HUU\�Y��2KLR�

1R�ULJKW�LV�KHOG�PRUH�VDFUHG��RU�LV�PRUH�FDUHIXOO\�JXDUGHG�
E\� WKH�FRPPRQ�ODZ��WKDQ� WKH� ULJKW� RI� HYHU\� LQGLYLGXDO� WR
WKH�SRVVHVVLRQ�DQG�FRQWURO�RI�KLV�RZQ�SHUVRQ��IUHH�IURP�DOO
UHVWUDLQW� RU� LQWHUIHUHQFH� RI� RWKHUV�� XQOHVV� E\� FOHDU� DQG
XQTXHVWLRQDEOH� DXWKRULW\� RI� ODZ�� �8QLRQ� 3DF�� 5�� &R�� Y�
%RWVIRUG�� ����86������ ����� ��� /�(G� ����� ����� ��� 6� &W
������������

:H� KDYH� UHFHQWO\� KHOG� WKDW� ³WKH� )RXUWK� $PHQGPHQW
SURWHFWV�SHRSOH��QRW�SODFHV�´�.DW]�Y��8QLWHG�6WDWHV�����
86��������������/�(G��G��������������6�&W������������
DQG� ZKHUHYHU� DQ� LQGLYLGXDO� PD\� KDUERU� D� UHDVRQDEOH
³H[SHFWDWLRQ� RI� SULYDF\�´� LG��� DW� ����� ��� /� (G� �G� DW� ���
�0U�� -XVWLFH�+DUODQ�� FRQFXUULQJ��� KH� LV� HQWLWOHG� WR� EH� IUHH
IURP�XQUHDVRQDEOH�JRYHUQPHQWDO�LQWUXVLRQ���2I�FRXUVH��WKH
VSHFLILF�FRQWHQW�DQG�LQFLGHQWV�RI�WKLV�ULJKW�PXVW�EH�VKDSHG
E\� WKH� FRQWH[W� LQ� ZKLFK� LW� LV� DVVHUWHG�� � )RU� ³ZKDW� WKH
&RQVWLWXWLRQ� IRUELGV� LV� QRW� DOO� VHDUFKHV� DQG� VHL]XUHV�� EXW
XQUHDVRQDEOH� VHDUFKHV� DQG� VHL]XUHV�´� � (ONLQV� Y�� 8QLWHG
6WDWHV������86�������������/�(G��G����������������6�&W
������������

7HUU\�� VXSUD� DW� ��� ��� 6�&W�� DW� ������ ��� /�(G��G� DW� �������� �HPSKDVLV

DGGHG��� �7R�DVVHVV�WKH�UHDVRQDEOHQHVV�RI�WKH�VFKRRO�RIILFLDOV¶�FRQGXFW�� LW� LV

QHFHVVDU\� WR� ILUVW� IRFXV� XSRQ� WKH� VWDWH� LQWHUHVW�� ZKLFK� DOOHJHGO\� MXVWLILHV

RIILFLDO�LQWUXVLRQ�XSRQ�WKH�FRQVWLWXWLRQDOO\�SURWHFWHG�LQWHUHVWV�RI�WKH�VWXGHQW�

,G��DW�����������6�&W��DW����������/�(G��G�DW�������:H�PXVW�WKHQ�EDODQFH

WKH�QHHG�WR�VHDUFK�DJDLQVW�WKH�LQYDVLRQ�ZKLFK�WKH�VHDUFK�RU�VHL]XUH�HQWDLOV�
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,G���TXRWLQJ�&DPDUD�Y��0XQLFLSDO�&RXUW������8�6����������6�&W����������

/�(G��G�������������

���� :H� WXUQ� QRZ� WR� WKH� VWDWH� LQWHUHVW�� ZKLFK� DOOHJHGO\� MXVWLILHV� WKH

GHWHQWLRQ� DQG� TXHVWLRQLQJ� RI� D� VWXGHQW� E\� VFKRRO� RIILFLDOV�� � 7KH� 6XSUHPH

&RXUW� KDV� UHFRJQL]HG� WKDW� VFKRRO� RIILFLDOV� KDYH� D� VXEVWDQWLDO� LQWHUHVW� LQ

PDLQWDLQLQJ�D�VDIH�DQG�HGXFDWLRQDO�HQYLURQPHQW�RQ�VFKRRO�JURXQGV���7�/�2�

VXSUD�DW����������6�&W��DW���������/�(G��G�DW�����

0DLQWDLQLQJ�RUGHU� LQ� WKH� FODVVURRP�KDV� QHYHU� EHHQ� HDV\�
EXW� LQ� UHFHQW� \HDUV�� VFKRRO� GLVRUGHU� KDV� RIWHQ� WDNHQ
SDUWLFXODUO\�XJO\� IRUPV��GUXJ�XVH�DQG�YLROHQW�FULPH� LQ�WKH
VFKRROV� KDYH� EHFRPH� PDMRU� VRFLDO� SUREOHPV�� � 6HH
JHQHUDOO\� �� 1,(�� 8�6�� 'HSW�� RI� +HDOWK�� (GXFDWLRQ� DQG
:HOIDUH�� 9LROHQW� 6FKRROV��6DIH� 6FKRROV�� 7KH� 6DIH� 6FKRRO
6WXG\� 5HSRUW� WR� &RQJUHVV� �������� � (YHQ� LQ� VFKRROV� WKDW
KDYH�EHHQ� VSDUHG� WKH�PRVW� VHYHUH� GLVFLSOLQDU\� SUREOHPV�
WKH� SUHVHUYDWLRQ� RI� RUGHU� DQG� D� SURSHU� HGXFDWLRQDO
HQYLURQPHQW� UHTXLUHV� FORVH� VXSHUYLVLRQ� RI� VFKRROFKLOGUHQ�
DV�ZHOO� DV� WKH� HQIRUFHPHQW� RI� UXOHV� DJDLQVW� FRQGXFW� WKDW
ZRXOG�EH�SHUIHFWO\� SHUPLVVLEOH� LI�XQGHUWDNHQ�E\�DQ�DGXOW�
³(YHQWV�FDOOLQJ�IRU�GLVFLSOLQH�DUH�IUHTXHQW�RFFXUUHQFHV�DQG
VRPHWLPHV� UHTXLUH� LPPHGLDWH��HIIHFWLYH� DFWLRQ�´� �*RVV�Y�
/RSH]�� ���� 86�� DW� ����� ��� /� (G� �G� ����� ��� 6� &W� ����
$FFRUGLQJO\��ZH�KDYH�UHFRJQL]HG�WKDW�PDLQWDLQLQJ�VHFXULW\
DQG� RUGHU� LQ� WKH� VFKRROV� UHTXLUHV� D� FHUWDLQ� GHJUHH� RI
IOH[LELOLW\� LQ� VFKRRO� GLVFLSOLQDU\� SURFHGXUHV�� DQG� ZH� KDYH
UHVSHFWHG� WKH� YDOXH� RI� SUHVHUYLQJ� WKH� LQIRUPDOLW\� RI� WKH
VWXGHQW�WHDFKHU�UHODWLRQVKLS���6HH�LG���DW�������������/�(G
�G���������6�&W������,QJUDKDP�Y��:ULJKW�� ����86�� DW
������������/�(G��G���������6�&W������

,G���6HH�JHQHUDOO\�&DVV��VXSUD��-�%���VXSUD��6�)���VXSUD��'XPDV��VXSUD�

,Q� UH� 3DWULFN� <��� ����� :/� ������ �0G�� -DQXDU\� ���� ������� � 6ZLIW� DQG

LQIRUPDO�GLVFLSOLQDU\�SURFHGXUHV�DUH�QHHGHG�LQ�RXU�VFKRROV�WR�HQDEOH�VFKRRO
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RIILFLDOV� WR� SHUIRUP� WKHLU� GXW\� WR� PDLQWDLQ� D� VDIH� DQG� HGXFDWLRQDO

HQYLURQPHQW���7�/�2���VXSUD�DW����������6�&W��DW���������/�(G��G�DW�����

���� $JDLQVW� D� VFKRRO¶V� VXEVWDQWLDO� LQWHUHVW� LQ� PDLQWDLQLQJ� D� VDIH� DQG

HGXFDWLRQDO�HQYLURQPHQW�RQ�VFKRRO�JURXQGV��ZH�PXVW�ZHLJK�WKH�LQWUXVLRQ�RQ

'�(�0�¶V�ULJKW�WR�FRQWURO�KLV�SHUVRQ��IUHH�IURP�LQWHUIHUHQFH�RI�RWKHUV��ZKLOH�LQ

WKH�VFKRRO�HQYLURQPHQW�����6HH�7HUU\��VXSUD���,Q�KLV�FRQFXUULQJ�RSLQLRQ�LQ

7�/�2���-XVWLFH�3RZHOO�VWDWHG�

,Q� DQ\� UHDOLVWLF� VHQVH�� VWXGHQWV� ZLWKLQ� WKH� VFKRRO
HQYLURQPHQW� KDYH� D� OHVVHU� H[SHFWDWLRQ� RI� SULYDF\� WKDQ
PHPEHUV� RI� WKH� SRSXODWLRQ� JHQHUDOO\�� � 7KH\� VSHQG� WKH
VFKRRO�KRXUV�LQ�FORVH�DVVRFLDWLRQ�ZLWK�HDFK�RWKHU��ERWK� LQ
WKH�FODVVURRP�DQG�GXULQJ�UHFUHDWLRQ�SHULRGV���7KH�VWXGHQWV
LQ� D� SDUWLFXODU� FODVV� RIWHQ� NQRZ� HDFK� RWKHU� DQG� WKHLU
WHDFKHUV�TXLWH�ZHOO���2I�QHFHVVLW\��WHDFKHUV�KDYH�D�GHJUHH
RI� IDPLOLDULW\�ZLWK��DQG�DXWKRULW\�RYHU�� WKHLU� VWXGHQWV� WKDW
LV�XQSDUDOOHOHG�H[FHSW�SHUKDSV�LQ�WKH�UHODWLRQVKLS�EHWZHHQ
SDUHQW� DQG� FKLOG�� � ,W� LV� VLPSO\� XQUHDOLVWLF� WR� WKLQN� WKDW
VWXGHQWV�KDYH� WKH�VDPH�VXEMHFWLYH�H[SHFWDWLRQ�RI�SULYDF\
DV�WKH�SRSXODWLRQ�JHQHUDOO\�

7�/�2���VXSUD�DW����������6�&W��DW���������/�(G��G�DW������-XVWLFH�3RZHOO

FRQFXUULQJ����,Q�3HQQV\OYDQLD��D�VWXGHQW¶V�ULJKW�WR�FRQWURO�KLV�RU�KHU�SHUVRQ

GXULQJ�VFKRRO�KRXUV�LV�OLPLWHG�E\�VWDWXWH���6WXGHQWV�DUH�FRPSHOOHG�WR�DWWHQG

VFKRRO� DQG� WR� UHPDLQ� WKHUH� GXULQJ� VFKRRO� KRXUV��6HH� ��� 3�6�� �� ��������

6WXGHQWV�ZKR�IDLO�WR�FRPSO\�ZLWK�WKHLU�GXW\�WR�DWWHQG�VFKRRO�DUH�VXEMHFW�WR

                                        
���$OWKRXJK�WKH�7�/�2��&RXUW�KHOG�WKDW�D�VWXGHQW�KDV�D�OLPLWHG�H[SHFWDWLRQ�RI
SULYDF\�LQ�KLV�RU�KHU�SRVVHVVLRQV�ZKLOH�RQ�VFKRRO�JURXQGV��WKH�&RXUW�GLG�QRW
DGGUHVV�D�VWXGHQW¶V�ULJKW�WR�FRQWURO�KLV�RU�KHU�SHUVRQ�GXULQJ�VFKRRO�KRXUV�



-�$��������

������

GLVFLSOLQH�E\� VFKRRO� RIILFLDOV���� � ,Q� IDFW�� 3HQQV\OYDQLD� ODZ� HPSRZHUV� VFKRRO

RIILFLDOV� WR� DSSRLQW� VFKRRO� DWWHQGDQFH� RIILFHUV� ZKRVH� GXW\� LW� LV� WR� DUUHVW

VWXGHQWV�ZKR�IDLO� WR�DWWHQG�VFKRRO�� �6HH����3�6������������� �)XUWKHUPRUH�

VWXGHQWV� DUH� UHTXLUHG� WR� FRPSO\� ZLWK� WKH� UXOHV� JRYHUQLQJ� VFKRROV�� ZKLFK

LQFOXGHV�VXEPLWWLQJ�WR�WHDFKHUV¶�DQG�VFKRRO�RIILFLDOV¶�DXWKRULW\���6HH����3�6�

�� ��������� � 7KXV�� XQOLNH� WKH� RUGLQDU\� FLWL]HQ� RQ� WKH� VWUHHW�� D� VWXGHQW¶V

FRQWURO� RYHU� KLV� RU� KHU� SHUVRQ� GXULQJ� VFKRRO� KRXUV� LV� OLPLWHG� E\� WKH

XQTXHVWLRQDEOH�DXWKRULW\�RI�ODZ���6HH�7HUU\��VXSUD�

���� %DODQFLQJ�'�(�0�¶V� OLPLWHG� ULJKW�WR�FRQWURO�KLV�SHUVRQ�ZKLOH� LQ� VFKRRO�

ZLWK� WKH� QHHG� RI� WKH� VFKRRO� WR� PDLQWDLQ� RUGHU� DQG� D� SURSHU� HGXFDWLRQDO

HQYLURQPHQW�� ZH� FRQFOXGH� WKDW� WKH� PHUH� GHWHQWLRQ� DQG� TXHVWLRQLQJ� RI

'�(�0��E\�VFKRRO�RIILFLDOV�ZDV�UHDVRQDEOH���7KH�OLPLWHG�VFRSH�RI�WKH�LQWUXVLRQ

RQ�'�(�0�¶V�ULJKW�WR�FRQWURO�KLV�SHUVRQ�ZKLOH�LQ�VFKRRO�LV�RXWZHLJKHG�E\�WKH

VFKRRO� RIILFLDOV¶� VXEVWDQWLDO� LQWHUHVW� LQ� HQVXULQJ� WKH� VDIHW\� DQG� SHUVRQDO

VHFXULW\� RI� WKH� VWXGHQW� ERG\� IRU� ZKRP� WKH\� DUH� UHVSRQVLEOH�� � 7R� UHTXLUH

WHDFKHUV� DQG� VFKRRO� RIILFLDOV� WR� KDYH� UHDVRQDEOH� VXVSLFLRQ� EHIRUH� PHUHO\

TXHVWLRQLQJ�D�VWXGHQW�ZRXOG�GHVWUR\�WKH� LQIRUPDOLW\�RI� WKH�VWXGHQW� WHDFKHU

UHODWLRQVKLS�� ZKLFK� WKH� 8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� KDV� UHVSHFWHG� DQG

                                        
��� 3HQQV\OYDQLD� ODZ� DOVR� LPSRVHV� SHQDO� VDQFWLRQV� XSRQ� HYHU\� SDUHQW�
JXDUGLDQ�� RU� SHUVRQ� LQ� SDUHQWDO� UHODWLRQ� RI� D� VFKRRO� DJH� FKLOG� ZKR� IDLOV� WR
VHFXUH�WKH�DWWHQGDQFH�RI�D�FKLOG���6HH����3�6������������
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SUHVHUYHG���� �6HH� 7�/�2��� VXSUD� DW� ����� ���� 6�&W�� DW� ����� ��� /�(G��G� DW

����� � ,QVWHDG�� WHDFKHUV� DQG� VFKRRO� RIILFLDOV� ZRXOG� EH� IRUFHG� WR� FRQGXFW

VXUYHLOODQFH��WUDGLWLRQDOO\� D� ODZ�HQIRUFHPHQW� IXQFWLRQ�� EHIRUH�TXHVWLRQLQJ�D

VWXGHQW� DERXW� FRQGXFW� ZKLFK� SRVHV� D� VHULRXV� WKUHDW� WR� WKH� VDIHW\� RI� WKH

VWXGHQWV� IRU� ZKRP� WKH\� DUH� UHVSRQVLEOH�� � 7KXV�� ZH� KROG� WKDW� 7HUU\¶V

UHDVRQDEOH� VXVSLFLRQ� VWDQGDUG� LV� LQDSSOLFDEOH� WR� WKH� GHWHQWLRQ� DQG

TXHVWLRQLQJ�RI�D�VWXGHQW�E\�VFKRRO�RIILFLDOV���� �6HH�:�-�6��Y��)ORULGD�����

                                        
���7KH� OHYHO�RI� VXVSLFLRQ�QHFHVVDU\�WR� MXVWLI\�D�VHDUFK� LV�GLUHFWO\� UHODWHG� WR
WKH� VFRSH� RI� WKH� JRYHUQPHQW¶V� LQWUXVLRQ� RQ� DQ� LQGLYLGXDO¶V� ULJKWV�� � 6HH
7HUU\��VXSUD���,Q�WKH�FRQWH[W�RI�WKH�VFKRRO�HQYLURQPHQW��VFKRRO�RIILFLDOV�DUH
RQO\�UHTXLUHG�WR�KDYH�UHDVRQDEOH�VXVSLFLRQ�EHIRUH�FRQGXFWLQJ�D�VHDUFK�RI�D
VWXGHQW¶V� SHUVRQ� RU� SRVVHVVLRQV�� � 7�/�2��� VXSUD�� � &HUWDLQO\�� WKH� PHUH
GHWHQWLRQ�DQG�TXHVWLRQLQJ�RI�D�VWXGHQW�FRQVWLWXWHV�D�PRUH�OLPLWHG� LQWUXVLRQ
WKDQ�D�VHDUFK�RI�KLV�SHUVRQ�DQG�HIIHFWV���7KXV��ZH�WKLQN�LW�PDNHV�QR�VHQVH�WR
UHTXLUH�WKH�VDPH�OHYHO�RI� VXVSLFLRQ�WR� MXVWLI\� WKH�VFKRRO�RIILFLDOV¶�DFWLRQV� LQ
HDFK�VLWXDWLRQ�

��� :H� IXUWKHU� QRWH� WKDW� 7HUU\¶V� UHTXLUHPHQW� WKDW� SROLFH� KDYH� UHDVRQDEOH
VXVSLFLRQ��VXSSRUWHG�E\�VSHFLILF�DQG�DUWLFXODEOH� IDFWV��EHIRUH�FRQGXFWLQJ�DQ
³LQYHVWLJDWLYH� VWRS´� LV� GHVLJQHG� WR� SURWHFW� WKH� FLWL]HQ� RQ� WKH� VWUHHW� IURP
LQWUXVLRQV�E\�SROLFH�³ZKRVH�MXGJPHQW�LV�QHFHVVDULO\�FRORUHG�E\�WKHLU�SULPDU\
LQYROYHPHQW� LQ� µWKH� RIWHQ� FRPSHWLWLYH� HQWHUSULVH� RI� IHUUHWLQJ� RXW� FULPH�¶´
7HUU\��VXSUD�DW�����������6�&W��DW����������/�(G��G�DW�������7KLV�FRQFHUQ�
KRZHYHU��LV�QRW�SUHVHQW�LQ�WKH�VFKRRO�HQYLURQPHQW�

/DZ� HQIRUFHPHQW� RIILFHUV� IXQFWLRQ� DV� DGYHUVDULHV� RI
FULPLQDO�VXVSHFWV���7KHVH�RIILFHUV�KDYH�WKH�UHVSRQVLELOLW\�WR
LQYHVWLJDWH�FULPLQDO�DFWLYLW\��WR�ORFDWH�DQG�DUUHVW�WKRVH�ZKR
YLRODWH�RXU�ODZV��DQG�WR�IDFLOLWDWH�WKH�FKDUJLQJ�DQG�EULQJLQJ
RI� VXFK� SHUVRQV� WR� WULDO�� � 5DUHO\� GRHV� WKLV� W\SH� RI
DGYHUVDULDO� UHODWLRQVKLS� H[LVW� EHWZHHQ� VFKRRO� DXWKRULWLHV
DQG� SXSLOV�� � ,QVWHDG�� WKHUH� LV� D� FRPPRQDOLW\� RI� LQWHUHVWV
EHWZHHQ� WHDFKHUV� DQG� WKHLU� SXSLOV�� � 7KH� DWWLWXGH� RI� WKH
W\SLFDO� WHDFKHU� LV� RQH� RI� SHUVRQDO� UHVSRQVLELOLW\� IRU� WKH
VWXGHQW¶V�ZHOIDUH�DV�ZHOO�DV�IRU�KLV�HGXFDWLRQ�
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6R��G� ����� �)OD�'LVW�&W�$SS�� ������ �KROGLQJ� FULPLQDO� ODZ� VWDQGDUGV� IRU

³LQYHVWLJDWLYH�VWRS´�DUH� LQDSSOLFDEOH�WR� WKH�PHUH�GHWHQWLRQ�DQG�TXHVWLRQLQJ

RI� D� VWXGHQW� E\� VFKRRO� RIILFLDOV��� 3HRSOH� Y�� 3UXLWW�� ���� 1�(��G� ���

�,OO�$SS�&W���������KROGLQJ�DQRQ\PRXV�WLS�IURP�VWXGHQW�WKDW�GHIHQGDQW�ZDV

FDUU\LQJ�JXQ� MXVWLILHG� LQLWLDO� LQWUXVLRQ�RI� WDNLQJ�GHIHQGDQW� RXW� RI� FODVVURRP

IRU� TXHVWLRQLQJ� E\� VFKRRO� RIILFLDOV��� ,Q� UH� $OH[DQGHU� %��� ���� &DO�$SS��G

����� ������� �VWDWLQJ� WKDW� VFKRRO� DXWKRULWLHV� VHDUFK� RI� VWXGHQW� ZDV

UHDVRQDEOH�HYHQ�ZKHUH�RIILFLDOV�GLG�QRW�NQRZ�QDPH�RI�VWXGHQW�ZKR�SURYLGHG

WLS�WKDW�GHIHQGDQW�KDG�JXQ�RQ�VFKRRO�SURSHUW\��

���� 7KH� &RPPRQZHDOWK� DOVR� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� ILQGLQJ

WKDW�WKH�VFKRRO�RIILFLDOV�ZHUH� UHTXLUHG� WR� IXUQLVK�0LUDQGD�ZDUQLQJV�EHIRUH

TXHVWLRQLQJ� '�(�0�� DERXW� KLV� SRVVHVVLRQ� RI� D� JXQ� RQ� VFKRRO� SURSHUW\�

3HQQV\OYDQLD� ODZ� PDNHV� FOHDU� WKDW� 0LUDQGD� ULJKWV� GR� QRW� DWWDFK�� DQG

ZDUQLQJV� DUH� QRW� UHTXLUHG�� ZKHQ� VFKRRO� DXWKRULWLHV� GHWDLQ� DQG� TXHVWLRQ� D

VWXGHQW�DERXW�FRQGXFW�WKDW�YLRODWHV�VFKRRO�UXOHV���,Q�UH�6�.�������$��G�����

����Q����3D�6XSHU���������VHH�DOVR�1HZ�-HUVH\�Y��%LDQFDPDQR������$��G

�����1�-�6XSHU�������� �KROGLQJ�0LUDQGD� ULJKWV� GR�QRW� DSSO\�ZKHUH� VFKRRO

RIILFLDOV� GHWDLQ� DQG� TXHVWLRQ� VWXGHQW� DERXW� XQODZIXO� FRQGXFW� HYHQ� LI

                                                                                                                                  
7�/�2��� VXSUD� DW� ��������� ���� 6�&W�� DW� ����� ��� /�(G��G� DW� ���� �-XVWLFH
3RZHOO�FRQFXUULQJ����7KXV��WKH�SROLF\�VHUYHG�E\�7HUU\¶V�UHDVRQDEOH�VXVSLFLRQ
VWDQGDUG�GRHV�QRW� DSSO\� WR� WKH� GHWHQWLRQ� DQG� TXHVWLRQLQJ� RI� D� VWXGHQW� E\
VFKRRO�RIILFLDOV�
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HQYLURQPHQW� LV� FRHUFLYH��� ,Q� UH� &RUH\� /��� ���� &DO�$SS��G� ����� ������

�KROGLQJ�0LUDQGD�LQDSSOLFDEOH�ZKHUH�VFKRRO�RIILFLDOV�TXHVWLRQ�VWXGHQW�DERXW

YLRODWLRQV�RI�ODZ�RU�VFKRRO�UXOHV����+HQFH��ZH�FRQFOXGH�WKDW�VFKRRO�RIILFLDOV�GR

QRW�QHHG�WR�SURYLGH�D�VWXGHQW�ZLWK�0LUDQGD�ZDUQLQJV�EHIRUH�TXHVWLRQLQJ�WKH

VWXGHQW�DERXW�FRQGXFW�WKDW�YLRODWHV�WKH�ODZ�RU�VFKRRO�UXOHV�
 ��

&RQFOXVLRQ

���� ,Q�VXPPDU\��ZH�KROG�WKDW�WKH�VFKRRO�RIILFLDOV�GLG�QRW�DFW�DV�DJHQWV�RI

WKH�SROLFH�EHFDXVH�����WKH�SXUSRVH�RI�WKH�VHDUFK�DQG�VHL]XUH�ZDV�SULPDULO\

WR� HQVXUH� WKH� VDIHW\� RI� WKH� VWXGHQWV� IRU� ZKRP� WKH� VFKRRO� RIILFLDOV¶� DUH

UHVSRQVLEOH�� DQG� ���� SROLFH� GLG� QRW� FRHUFH�� GRPLQDWH�� RU� GLUHFW� WKH� VFKRRO

RIILFLDOV¶� DFWLRQV�� � :H� DOVR� KROG� WKDW� WKH� VFKRRO� RIILFLDOV¶� FRQGXFW� ZDV

UHDVRQDEOH�XQGHU�WKH�FLUFXPVWDQFHV��DQG�WKHUHIRUH�GLG�QRW�YLRODWH�WKH�)RXUWK

$PHQGPHQW¶V� SURKLELWLRQ� DJDLQVW� XQUHDVRQDEOH� VHDUFKHV� DQG� VHL]XUHV�

)LQDOO\��ZH�KROG�WKDW�WKH�VFKRRO�RIILFLDOV�ZHUH�QRW�UHTXLUHG�WR�SURYLGH�'�(�0�

0LUDQGD� ZDUQLQJV� EHIRUH� TXHVWLRQLQJ� KLP�� � $FFRUGLQJO\�� ZH� UHYHUVH� WKH

RUGHU� RI� WKH� WULDO� FRXUW�� ZKLFK� JUDQWHG� '�(�0�¶V� VXSSUHVVLRQ� PRWLRQ� DQG

UHPDQG�IRU�WULDO�

���� 2UGHU�UHYHUVHG��FDVH�UHPDQGHG�IRU�WULDO��MXULVGLFWLRQ�LV�UHOLQTXLVKHG�

                                        
��� 'XH� WR� RXU� GLVSRVLWLRQ� RI� WKHVH� LVVXHV�� ZH� QHHG� QRW� DGGUHVV� WKH
&RPPRQZHDOWK¶V�ILUVW�DQG�ILIWK�LVVXHV�UDLVHG�RQ�DSSHDO���'�(�0�¶V�DGPLVVLRQ
WKDW� KH� KDG� D� JXQ� LQ� 3�4�¶V� ORFNHU� SURYLGHG� WKH� VFKRRO� RIILFLDOV� ZLWK
UHDVRQDEOH�VXVSLFLRQ�WR�VHDUFK�WKH�ORFNHU�


