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��� 7KH�3HQQV\OYDQLD�6WDWH�3ROLFH��³363´��DSSHDO�IURP�WKH�RUGHU�GLUHFWLQJ

WKH�H[SXQJHPHQW�RI�WKH�FULPLQDO�FRQYLFWLRQ�UHFRUG�RI�-DPHV�3��+D]HOWRQ��,9�

��� $FFRUGLQJ� WR� WKH� UHFRUG�� +D]HOWRQ� ZDV� DUUHVWHG� LQ� ����� IRU� FULPLQDO

PLVFKLHI�� KDUDVVPHQW� DQG� GLVRUGHUO\� FRQGXFW�� KH� DSSDUHQWO\� SOHG� JXLOW\� WR

VXPPDU\� GLVRUGHUO\� FRQGXFW� LQ� VDWLVIDFWLRQ� RI� DOO� FKDUJHV��� � ,Q� ������ IRU

UHDVRQV�QRW� RI� UHFRUG�� WKH�&RXUW� RI�&RPPRQ� 3OHDV� RI�0RQWJRPHU\� &RXQW\

JUDQWHG� +D]HOWRQ
V� SHWLWLRQ� WR� H[SXQJH� KLV� FULPLQDO� UHFRUG�� � 7KDW� 2UGHU

GLUHFWHG� WKH� /RZHU� 0HULRQ� 7RZQVKLS� 3ROLFH� 'HSDUWPHQW� DQG� DQ\� RWKHU

DJHQF\�ZLWK� D� UHFRUG� UHJDUGLQJ�+D]HOWRQ
V�0DUFK� ����� DUUHVW� WR� �UHPRYH�

GHVWUR\� DQG� SXUJH� DQ\� DQG� DOO� UHFRUGV�� ILQJHUSULQW� FDUGV�� SKRWRJUDSKV�

����������������������������������
��7KHUH�DUH�OLPLWHG�GHWDLOV�DYDLODEOH��DV�WKH�FRXQW\�&OHUN�RI�&RXUWV�GHVWUR\HG
LWV�UHFRUGV�IROORZLQJ�WKH�H[SXQJHPHQW�RUGHU�
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LQFLGHQW�UHSRUWV��GRFNHW�HQWULHV�DQG�FRPSXWHU�HQWULHV�«����7ULDO�&RXUW�2UGHU�

-DQXDU\����������

��� 363� ZDV� QRW� D� SDUW\� WR� WKH� H[SXQJHPHQW� SURFHHGLQJ�� DQG� KDG� QR

QRWLFH�RI�LW���6HUYHG�ZLWK�WKH�RUGHU��363�H[SXQJHG�DOO�LQIRUPDWLRQ�UHODWLQJ�WR

WKH� FKDUJHV� WKDW� GLG� QRW� UHVXOW� LQ� D� FRQYLFWLRQ�� EXW� UHIXVHG� WR� H[SXQJH

LQIRUPDWLRQ� UHODWLQJ� WR� WKH� GLVRUGHUO\� FRQGXFW� JXLOW\� SOHD�� � +D]HOWRQ

HYHQWXDOO\�ILOHG�D�SHWLWLRQ�WR�FRPSHO�H[SXQJHPHQW��7KH� WULDO� FRXUW� LVVXHG�D

5XOH� WKDW� ZDV� VHUYHG� RQ� 363�� GLUHFWLQJ� 363� VKRZ� FDXVH� ZK\� +D]HOWRQ
V

SHWLWLRQ� VKRXOG� QRW� EH� JUDQWHG�� &XULRXVO\�� WKH� 'LVWULFW� $WWRUQH\� MRLQHG

+D]HOWRQ
V�SHWLWLRQ�

��� 363� UHVSRQGHG�� FLWLQJ� D� ODFN� RI� DXWKRULW\� IRU� WKH� RULJLQDO� RUGHU� RI

H[SXQJHPHQW�� UHO\LQJ� RQ� ��� 3D�&�6�� 6HFWLRQ� �����D������ � 7KH� FRXUW� WKHQ

HQWHUHG�DQ�RUGHU�UHTXLULQJ�363�WR�H[SXQJH�DOO�RI�+D]HOWRQ
V�UHFRUGV����)URP

WKDW� RUGHU� 363� DSSHDOV�� SUHVHQWLQJ� WKH� VROH� LVVXH� RI� ZKHWKHU� LW� FDQ� EH

FRPSHOOHG�WR�FRPSO\�ZLWK�DQ�RUGHU�LW�DYHUV�ZDV�HQWHUHG�ZLWKRXW�DXWKRULW\�

��� 363� ILUVW� FLWHV�&RPPRQZHDOWK� Y�� =LPPHUPDQ�� ���� $��G� ���� �3D�

6XSHU�� ������� IRU� WKH� SURSRVLWLRQ� WKHUH� LV� QR� FRPPRQ� ODZ� ULJKW� WR

H[SXQJHPHQW�DEVHQW�DQ�H[HFXWLYH�SDUGRQ���7KHUH�EHLQJ�QR�SDUGRQ�KHUH��ZH

WXUQ� WR� VWDWXWRU\� H[SXQJHPHQW�� 6HFWLRQ� ����� RI� WKH� &ULPHV� &RGH�� WKH

SHUWLQHQW�SDUWV�RI�ZKLFK��DUH�

����������������������������������
�� $OWKRXJK� WKH� RUGHU� LQGLFDWHV� LW�ZDV� HQWHUHG� IROORZLQJ� D� KHDULQJ�� WKHUH� LV
QRWKLQJ�LQ�WKH�UHFRUG�WR�VXJJHVW�D�KHDULQJ�ZDV�KHOG�
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����������([SXQJHPHQW

�D��6SHFLILF�3URFHHGLQJV����&ULPLQDO�KLVWRU\�UHFRUG�LQIRUPDWLRQ�VKDOO
EH�H[SXQJHG�LQ�D�VSHFLILF�FULPLQDO�SURFHHGLQJ�ZKHQ�

��� 1R� GLVSRVLWLRQ� KDV� EHHQ� UHFHLYHG� RU�� XSRQ� UHTXHVW
IRU�FULPLQDO�KLVWRU\�UHFRUG�LQIRUPDWLRQ��QR�GLVSRVLWLRQ
KDV� EHHQ� UHFRUGHG� LQ� WKH� UHSRVLWRU\� ZLWKLQ� ��
PRQWKV� DIWHU� WKH� GDWH� RI� DUUHVW� DQG� WKH� FRXUW� RI
SURSHU� MXULVGLFWLRQ� FHUWLILHV� WR� WKH� GLUHFWRU� RI� WKH
UHSRVLWRU\� WKDW� QR� GLVSRVLWLRQ� LV� DYDLODEOH� DQG� QR
DFWLRQ�LV�SHQGLQJ��([SXQJHPHQW�VKDOO�QRW�RFFXU�XQWLO
WKH� FHUWLILFDWLRQ� IURP� WKH� FRXUW� LV� UHFHLYHG� DQG� WKH
GLUHFWRU� RI� WKH� UHSRVLWRU\� DXWKRUL]HV� VXFK
H[SXQJHPHQW��RU

��� $�FRXUW�RUGHU� UHTXLUHV� WKDW�VXFK�QRQFRQYLFWLRQ�GDWD
EH�H[SXQJHG�

�E�� *HQHUDOO\���� &ULPLQDO� KLVWRU\� UHFRUG� LQIRUPDWLRQ� PD\� EH
H[SXQJHG�ZKHQ�

��� $Q� LQGLYLGXDO� ZKR� LV� WKH� VXEMHFW� RI� WKH� LQIRUPDWLRQ
UHDFKHV����\HDUV�RI�DJH�DQG�KDV�EHHQ�IUHH�RI�DUUHVW
RU� SURVHFXWLRQ� IRU� WHQ� \HDUV� IROORZLQJ� ILQDO� UHOHDVH
IURP�FRQILQHPHQW�RU�VXSHUYLVLRQ��RU

��� $Q� LQGLYLGXDO� ZKR� LV� WKH� VXEMHFW� RI� WKH� LQIRUPDWLRQ
KDV�EHHQ�GHDG�IRU�WKUHH�\HDUV�

  

�G�� 1RWLFH� RI� H[SXQJHPHQW���� 1RWLFH� RI� H[SXQJHPHQW� VKDOO
SURPSWO\� EH� VXEPLWWHG� WR� WKH� FHQWUDO� UHSRVLWRU\� ZKLFK� VKDOO
QRWLI\� DOO� FULPLQDO� MXVWLFH� DJHQFLHV� ZKLFK� KDYH� UHFHLYHG� WKH
FULPLQDO�KLVWRU\�UHFRUG�LQIRUPDWLRQ�WR�EH�H[SXQJHG�

  

�I��'LVWULFW�DWWRUQH\
V�QRWLFH����7KH�FRXUW�VKDOO�JLYH�WHQ�GD\V
SULRU� QRWLFH� WR� WKH� GLVWULFW� DWWRUQH\� RI� WKH� FRXQW\� ZKHUH� WKH
RULJLQDO� FKDUJH� ZDV� ILOHG� RI� DQ\� DSSOLFDWLRQV� IRU� H[SXQJHPHQW
XQGHU�WKH�SURYLVLRQV�RI�VXEVHFWLRQ��D�����
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��� +D]HOWRQ�DOOHJHV�WKH�DSSHDO�LV�XQWLPHO\��WKDW�363�ZDLYHG�DOO�LVVXHV�E\

QRW� ILOLQJ� DQ�DQVZHU� WR�KLV� SHWLWLRQ� WR� FRPSHO� H[SXQJHPHQW�� DQG� WKDW� 363

ODFNV�VWDQGLQJ�WR�FRQWHVW�WKH�H[SXQJHPHQW�RI�LWV�UHFRUGV���:H�DGGUHVV�WKHVH

FODLPV�LQ�UHYHUVH�RUGHU�

��� ,Q�3HQQV\OYDQLD�6WDWH�3ROLFH�Y��&RXUW�RI�&RPPRQ�3OHDV�RI�%XFNV

&RXQW\������$��G������3D��&RPPZ���������DII
G�SHU�FXULDP������$��G����

�3D�� ������� WKH�&RPPRQZHDOWK�&RXUW� KHOG� 363�GRHV� QRW� KDYH� VWDQGLQJ� WR

REMHFW�WR�DQ�H[SXQJHPHQW�UHTXHVW���:KLOH�WKH�ZLVGRP�RI�WKH�GLVVHQW�LQ�WKDW

���� GHFLVLRQ� LV� DSSDUHQW� LQ� WKLV� DSSHDO�� ZH� DUH� ERXQG� E\� WKDW� UHVXOW�

+RZHYHU��WKH�SUHVHQW�PDWWHU�FRPHV�WR�XV�LQ�D�GLIIHUHQW�SRVWXUH���363�LV�QRW

VHHNLQJ�WR�HQWHU�RU�OLWLJDWH�WKH�RULJLQDO�SHWLWLRQ���+D]HOWRQ�ILOHG�WR�FRPSHO�363

WR� H[SXQJH� LWV� UHFRUGV�� EDVHG� RQ� DQ� RUGHU� WR�ZKLFK� 363�ZDV� QRW� D� SDUW\�

7KH�5XOH�ZDV�LVVXHG�RQ�WKH�6WDWH�3ROLFH��GLUHFWLQJ�LW�WR�VKRZ�FDXVH�ZK\�LWV

UHFRUGV� RI� +D]HOWRQ
V� FRQYLFWLRQ� VKRXOG� QRW� EH� H[SXQJHG�� &HUWDLQO\� DQ

DJHQF\�KDV�VWDQGLQJ�WR�DQVZHU�D�5XOH�GLUHFWLQJ�LW�WR�VKRZ�FDXVH���7KH�JRDO

RI�+D]HOWRQ¶V�SHWLWLRQ�ZDV�WR�PDNH�363�GHVWUR\�LWV�UHFRUGV���363�FOHDUO\�KDV

VWDQGLQJ�WR�GHIHQG�LWV�UHFRUGV�DJDLQVW�VXFK�D�UHTXHVW��ZKDWHYHU�LWV�FKDQFHV

RI�SUHYDLOLQJ���7KDW�ZKLFK�NQRFNHG�363�RXW�LQ�%XFNV�&RXQW\�LV�QRW�SUHVHQW

LQ�WKLV�FDVH���,Q�WKLV�VLWXDWLRQ��VWDQGLQJ�H[LVWV�

��� 7KH�UHFRUG�VKRZV�QR�KHDULQJ�ZDV�KHOG�RQ�WKH�SHWLWLRQ�WR�FRPSHO��WKH

WULDO� FRXUW� DQG� +D]HOWRQ� WRRN� WKH� SRVLWLRQ� 363¶V� IDLOXUH� WR� ILOH� DQ� $QVZHU
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SXUVXDQW� WR� WKH� /RFDO� 5XOH� RI� &ULPLQDO� 3URFHGXUH� ���� PDGH� WKH� 5XOH

DEVROXWH��DQG�RQ�WKLV�EDVLV�HQWHUHG�WKH�RUGHU���0RQW��&R��/RFDO�5XOH�&ULP��3�

���� LV� HQWLWOHG� �([SXQJHPHQW� RI� 5HFRUG�� DQG� GHDOV� ZLWK� WKH� SURFHVV� RI

SHWLWLRQLQJ� IRU� H[SXQJHPHQW�� DQG� UHTXLUHV� WKH� GLVWULFW� DWWRUQH\� WR� ILOH� DQ

DQVZHU���363�LV�QRW�UHTXLUHG�WR�ILOH�DQ\WKLQJ���7KH\�DUH�QRW�UHIHUHQFHG�LQ�WKH

5XOH�DW�DOO��DQG�JLYHQ�WKH�%XFNV�&RXQW\�GHFLVLRQ��WKH\�KDYH�QR�VWDQGLQJ�WR

ILOH� DQ�DQVZHU� HYHQ� LI� WKH\�ZDQWHG� WR�� �:KLOH� WKH� ORFDO� UXOH� VSHDNV� WR� WKH

RULJLQDO� H[SXQJHPHQW� SHWLWLRQ� DQG� DQVZHU�� WKLV� DSSHDO� FRQFHUQV� D

SURFHHGLQJ� WR� FRPSHO� FRPSOLDQFH� ZLWK� DQ� H[SXQJHPHQW� RUGHU� DOUHDG\

HQWHUHG���7KHUH�LV�QR�ORFDO�UXOH�JRYHUQLQJ�WKLV�

��� 7KH�WULDO�FRXUW�LVVXHG�D�5XOH�WR�EH�UHWXUQDEOH�'HFHPEHU�����������DW�D

KHDULQJ�LQ�&RXUWURRP�����$V�WKHUH�ZDV�QR�GLUHFWLRQ�WR�ILOH�D�YHULILHG�DQVZHU�

QR� DQVZHU� ZDV� UHTXLUHG�� 3D�5�&ULP�3�� ������ � 363
V� 0HPRUDQGXP� RI� /DZ�

ILOHG�LQ�UHVSRQVH�WR�WKH�5XOH��ZDV�PRUH�WKDQ�VXIILFLHQW�WR�SUHVHUYH�WKHLU�ULJKW

WR�SURFHHG��DQG�QRWKLQJ�ZDV�ZDLYHG�

���� &OHDUO\�� 363¶V� DSSHDO� LV� WLPHO\�� � +D]HOWRQ� VXJJHVWV� WKH� DSSHDO� LV

XQWLPHO\� EHFDXVH� LW� ZDV� ILOHG� PRUH� WKDQ� ��� GD\V� DIWHU� WKH� LQLWLDO

H[SXQJHPHQW�RUGHU�� �363� LV�QRW�DSSHDOLQJ� WKDW�RUGHU�� �5DWKHU�� LW� DSSHDOHG

IURP�WKH�RUGHU�GLUHFWLQJ�LW�WR�FRPSO\�ZLWK�WKH�H[SXQJHPHQW�RUGHU�

���� +DYLQJ�GHWHUPLQHG�363�KDV� VWDQGLQJ� WR� GHIHQG�DJDLQVW� D� FRPSOLDQFH

RUGHU��KDV�QRW�ZDLYHG�LWV�ULJKW�WR�GHIHQG�DQG�KDV�WLPHO\�DSSHDOHG��ZH�QH[W

GHWHUPLQH�LWV�EXUGHQ�RI�SURRI���363�RIIHUV�WKH�DOOHJHG�ODFN�RI�HQWLWOHPHQW�RI
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+D]HOWRQ�WR�DQ�RUGHU�RI�H[SXQJHPHQW�LQ�WKH�ILUVW�SURFHHGLQJ���/RJLF�GLFWDWHV

LI�LW�FDQ�GHPRQVWUDWH�WKH�XQGHUO\LQJ�H[SXQJHPHQW�RUGHU�ZDV�QRW�DXWKRUL]HG

E\�ODZ��WKH� WULDO� FRXUW�ZRXOG�EH�ZLWKRXW� MXULVGLFWLRQ� WR�HQIRUFH�FRPSOLDQFH�

6HH�3XEOLF�:HOIDUH� Y�� $OHVVL�� ���� $��G� ���� �3D�� &RPPZ�� ������� � 7KLV

ZRXOG�EH�D�YDOLG�GHIHQVH�WR�+D]HOWRQ¶V�HQWLWOHPHQW�WR�IRUFH�WKH�GHVWUXFWLRQ�RI

363¶V� UHFRUGV��� � 'HVSLWH� WKH� FULPLQDO� FDSWLRQ�� ZH� DUH� GHDOLQJ� ZLWK� DQ

DGPLQLVWUDWLYH�� UHFRUG�NHHSLQJ� PDWWHU�� DQG� WKH� DFFRPSDQ\LQJ� EXUGHQ� RI

SURRI�VKRXOG�EH�WKDW�RI�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�

���� )DFLDOO\�� LW� DSSHDUV� +D]HOWRQ� GLG� QRW� TXDOLI\� IRU� H[SXQJHPHQW�� KH� LV

DOLYH�� ��� \HDUV� ROG�� DQG� KDV� QRW� EHHQ� JUDQWHG� D� JXEHUQRWXULDO� SDUGRQ�

+RZHYHU�� WKH�WULDO�FRXUW�KDV�QRW�WDNHQ�HYLGHQFH�RQ�WKH�3HWLWLRQ�WR�&RPSHO�

DQG�ZH�DUH�XQDEOH�WR�GHWHUPLQH�ZKDW�363�PLJKW�EH�DEOH�WR�SURYH�� � ,I�363

SURYHV�+D]HOWRQ�LV�QRW�HQWLWOHG�WR�H[SXQJHPHQW�XQGHU�WKH�ODZ��LW�FDQQRW�EH

IRUFHG�WR�H[SXQJH�WKDW�ZKLFK�WKH�ODZ�GLUHFWV�LW�WR�NHHS�

���� $FFRUGLQJO\��ZH� UHYHUVH� WKH� RUGHU� FRPSHOOLQJ� WKH� 3HQQV\OYDQLD� 6WDWH

3ROLFH�WR�H[SXQJH� LWV� UHFRUGV�HQWHUHG�-DQXDU\����������DQG� UHPDQG� WR�WKH

WULDO�FRXUW�IRU�D�KHDULQJ�FRQVLVWHQW�ZLWK�WKLV�GHFLVLRQ�

����������������������������������
��:H�GR�QRW�VXJJHVW�WKLV�YRLGV�WKH�RULJLQDO�H[SXQJHPHQW�RUGHU�HQWHUHG�\HDUV
SULRU�WR�WKH�RUGHU�GLUHFWLQJ�FRPSOLDQFH���7KDW�RUGHU�ZDV�QRW�DSSHDOHG�E\�WKH
GLVWULFW�DWWRUQH\��WKH�RQO\�SDUW\�WR�WKH�SURFHHGLQJ�ZKR�FRXOG�KDYH�GRQH�VR�
7KH�H[SXQJHPHQW�RUGHU�LWVHOI�LV�QRW�EHIRUH�XV���:H�KROG�RQO\�WKDW�363��LI�LW
PHHWV�LWV�EXUGHQ�RI�VKRZLQJ�WKH�H[SXQJHPHQW�RUGHU�ZDV�QRW�DXWKRUL]HG�E\
ODZ��LV�QRW�UHTXLUHG�WR�GHVWUR\�LWV�UHFRUGV�
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���� 2UGHU�UHYHUVHG���&DVH�UHPDQGHG�IRU�KHDULQJ���-XULVGLFWLRQ�UHOLQTXLVKHG�

���� .HOO\��-��FRQFXUV�LQ�WKH�UHVXOW�


