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,Q� 1RYHPEHU� ������ DSSHOOHH� 0LFKDHO� -�� 3HWUDVRYLWV� VXIIHUHG� D� ZRUN�

UHODWHG�EDFN�LQMXU\�ZKLOH�HPSOR\HG�DV�D�KRVSLWDO�RUGHUO\���$IWHU����PRQWKV�RI

SK\VLFDO� WKHUDS\� DQG� UHKDELOLWDWLYH� WUHDWPHQW�� DSSHOOHH� FRQVXOWHG� DSSHOODQW
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'U�� /DXUHQFH� ,�� .OHLQHU�� D� QHXURVXUJHRQ�� � $SSHOODQW� UHFRPPHQGHG� DQG

SHUIRUPHG� EDFN� VXUJHU\� RQ� DSSHOOHH�� ZKR� FODLPHG� WKDW� KLV� FRQGLWLRQ

ZRUVHQHG� DV� D� UHVXOW� RI� WKDW� VXUJHU\�� � $SSHOOHH¶V�PHGLFDO�PDOSUDFWLFH� VXLW

EDVHG� OLDELOLW\� RQ� WKUHH� WKHRULHV�� ���� QHJOLJHQW� SHUIRUPDQFH� RI� VXUJHU\�

����ODFN�RI�LQIRUPHG�FRQVHQW��DQG�����QHJOLJHQFH�LQ�UHFRPPHQGLQJ�VXUJHU\�

7KH�FRXUW�JUDQWHG�QRQVXLW�RQ�WKH� WKHRU\�RI�QHJOLJHQW�SHUIRUPDQFH�DQG� WKH

MXU\�UHMHFWHG�WKH�ODFN�RI�LQIRUPHG�FRQVHQW�WKHRU\���7KH�MXU\��KRZHYHU��IRXQG

DSSHOODQW� OLDEOH� LQ�PDOSUDFWLFH�IRU� UHFRPPHQGLQJ�EDFN�VXUJHU\� WR� DSSHOOHH�

7KH�MXU\�DZDUGHG�DSSHOOHH��������������

$SSHOODQW�ILOHG�SRVW�WULDO�PRWLRQV�VHHNLQJ�MXGJPHQW�Q�R�Y���D�QHZ�WULDO�

RU� UHPLWWLWXU�� 7KH� FRXUW¶V� RUGHU� GDWHG� 6HSWHPEHU� ���� ������ HQWHUHG

MXGJPHQW� RQ� WKH� MXU\� YHUGLFW� DQG� GHQLHG� DSSHOODQW¶V� PRWLRQ� IRU� MXGJPHQW

Q�R�Y�� � 7KH� FRXUW� VXEVHTXHQWO\� HQWHUHG� DQRWKHU� RUGHU� RQ� 1RYHPEHU� ���

������ ZKLFK� DPHQGHG� WKH� 6HSWHPEHU� RUGHU� DQG� GHQLHG� DSSHOODQW¶V

UHPDLQLQJ�SRVW�WULDO�PRWLRQV���$SSHOODQW�ILOHG�WKLV�WLPHO\�DSSHDO�

%DVHG� RQ� WKH� ³WZR� VFKRROV� RI� WKRXJKW´� GRFWULQH�� DSSHOODQW� UHTXHVWV

MXGJPHQW�Q�R�Y��RU�� LQ�WKH�DOWHUQDWLYH��D�QHZ� WULDO�EHFDXVH�WKH�YHUGLFW�ZDV

DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH���$GGLWLRQDOO\��DSSHOODQW�VHHNV�D�QHZ�WULDO

EDVHG�RQ�DOOHJHG�WULDO�FRXUW�HUURU�LQ������H[FOXGLQJ�QRWHV�ZULWWHQ�E\�PHGLFDO

SHUVRQQHO�� ���� SURKLELWLQJ� FURVV�H[DPLQDWLRQ� RI� DSSHOOHH¶V� PHGLFDO� H[SHUW

����������������������������������
�� 7KLV� DZDUG� ZDV� PROGHG� WR� �������������� LQ� RUGHU� WR� LQFOXGH� GHOD\
GDPDJHV�
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DERXW� VXVSHQVLRQ� IURP� D� SURIHVVLRQDO� DVVRFLDWLRQ� IRU� UHQGHULQJ� LPSURSHU

WHVWLPRQ\�LQ�D�SUHYLRXV�FDVH������DOORZLQJ�DSSHOOHH¶V�H[SHUW�WR�WHVWLI\�EH\RQG

WKH�IDLU�VFRSH�RI�KLV�SUHWULDO� UHSRUW��DQG�����LPSURSHUO\�LQVWUXFWLQJ�WKH�MXU\

RQ� WKH� ³WZR� VFKRROV� RI� WKRXJKW´� GRFWULQH�� � )XUWKHU�� DSSHOODQW� UHTXHVWV

UHPLWWLWXU�RU�D�QHZ�WULDO�EHFDXVH�WKH�YHUGLFW�ZDV�H[FHVVLYH�

³7:2�6&+22/6�2)�7+28*+7´�'2&75,1(

$SSHOODQW�ILUVW�FRQWHQGV�WKDW�KH�LV�HQWLWOHG�WR�MXGJPHQW�Q�R�Y���RU�LQ�WKH

DOWHUQDWLYH��WR�D�QHZ�WULDO�EDVHG�RQ�WKH�³WZR�VFKRROV�RI�WKRXJKW´�GRFWULQH���,Q

-RQHV�Y��&KLGHVWHU������$��G������3D���������RXU�6XSUHPH�&RXUW�KHOG�WKDW

WKH�³WZR�VFKRROV�RI�WKRXJKW�GRFWULQH´�LV�D�GHIHQVH�WR�PDOSUDFWLFH�EHFDXVH�³D

SK\VLFLDQ�ZLOO�QRW�EH�KHOG�UHVSRQVLEOH� LI� LQ� WKH�H[HUFLVH�RI�KLV� MXGJPHQW�KH

IROORZHG� D� FRXUVH� RI� WUHDWPHQW� DGYRFDWHG� E\� D� FRQVLGHUDEOH� QXPEHU� RI

UHFRJQL]HG�DQG�UHVSHFWHG�SURIHVVLRQDOV�LQ�KLV�JLYHQ�DUHD�RI�H[SHUWLVH���,G��DW

����� �$SSHOODQW�DUJXHV� WKDW�DSSHOOHH¶V�RZQ�PHGLFDO�H[SHUW�DGPLWWHG� WKDW�D

FRQVLGHUDEOH�QXPEHU�RI�UHVSHFWHG�QHXURVXUJHRQV�ZRXOG�KDYH�IRXQG�DSSHOOHH

D�VXLWDEOH�FDQGLGDWH�IRU�VXUJHU\�DQG��WKHUHIRUH��SXUVXDQW�WR�WKH�³WZR�VFKRROV

RI� WKRXJKW´� GRFWULQH� GHIHQVH�� DSSHOODQW� FRXOG� QRW� EH� IRXQG� OLDEOH� IRU

UHFRPPHQGLQJ� VXUJHU\�� � 7KXV�� DSSHOODQW� DVVHUWV� WKDW� KH� LV� HQWLWOHG� WR

MXGJPHQW�Q�R�Y���,Q�KLV�DOWHUQDWLYH�DUJXPHQW��DSSHOODQW�FODLPV�WKDW�WKH�YDVW

ZHLJKW� RI� WKH� HYLGHQFH� VKRZHG� WKDW� D� FRQVLGHUDEOH� QXPEHU� RI� UHVSHFWHG

QHXURVXUJHRQV� ZRXOG� KDYH� UHFRPPHQGHG� WKH� VXUJHU\� WR� DSSHOOHH�� WKXV

SURWHFWLQJ� DSSHOODQW� IURP� OLDELOLW\� XQGHU� WKH� ³WZR� VFKRROV� RI� WKRXJKW´
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GRFWULQH���$OOHJLQJ�WKDW�WKH�YHUGLFW�ZDV�DJDLQVW�WKH�ZHLJKW�RI� WKH�HYLGHQFH�

DSSHOODQW�VHHNV�D�QHZ�WULDO�

$� -8'*0(17�1�2�9�

$V�ZH�VWDWHG� LQ�1HDO�E\�1HDO� Y�� /X�� ����$��G������ ���� �3D�6XSHU�

������� ³>W@KH� HQWU\� RI� MXGJPHQW� QRWZLWKVWDQGLQJ� D� MXU\� YHUGLFW� WR� WKH

FRQWUDU\�LV�D�GUDVWLF�UHPHG\���$�FRXUW�FDQQRW�OLJKWO\�LJQRUH�WKH�ILQGLQJV�RI�D

GXO\�VHOHFWHG� MXU\�´� � &RQVHTXHQWO\�� ZH� HPSOR\� WKH� IROORZLQJ� VWDQGDUG� RI

UHYLHZ�ZKHUH�D�WULDO�FRXUW�GHQLHV�D�PRWLRQ�IRU�MXGJPHQW�Q�R�Y��

³>7@KH� HYLGHQFH� PXVW� EH� FRQVLGHUHG� LQ� WKH� OLJKW� PRVW
IDYRUDEOH� WR� WKH� YHUGLFW� ZLQQHU�� DQG� KH� >RU� VKH@� PXVW� EH
JLYHQ� WKH� EHQHILW� RI� HYHU\� UHDVRQDEOH� LQIHUHQFH� RI� IDFW
DULVLQJ�WKHUHIURP��DQG�DQ\�FRQIOLFW�LQ�WKH�HYLGHQFH�PXVW�EH
UHVROYHG� LQ� KLV� >RU� KHU@� IDYRU�´� � :H� VKRXOG� QRW� UHDFK� D
GHFLVLRQ� EDVHG� RQ� KRZ� ZH� ZRXOG� KDYH� YRWHG� EXW� RQ� WKH
IDFWV�DV�SUHVHQWHG� LQ� OLJKW�RI� WKH� MXU\¶V� GHWHUPLQDWLRQV�� � $
MXGJPHQW� Q�R�Y�� LV� SURSHU� LI� WKH� PRYDQW� LV� HQWLWOHG� WR
MXGJPHQW� DV� D�PDWWHU� RI� ODZ� RU� LI� WKH� HYLGHQFH� ZDV� VXFK
WKDW� QR� WZR� UHDVRQDEOH� PLQGV� FRXOG� GLVDJUHH� WKDW� WKH
YHUGLFW�ZDV�LPSURSHU�

6WUXEOH� Y�� 9DOOH\� )RUJH� 0LOLWDU\� $FDGHP\�� ���� $��G� ��� �� �3D�6XSHU�

������ �TXRWLQJ� 0RXUH� Y�� 5DHXFKOH�� ���� $��G� ������ ����� �3D�� ������

�FLWDWLRQV�RPLWWHG��

$SSHOODQW�FODLPV�WKDW�XQGHU�WKH�³WZR�VFKRROV�RI�WKRXJKW´�GRFWULQH�KH�LV

HQWLWOHG�WR�MXGJPHQW�Q�R�Y��EHFDXVH�DSSHOOHH¶V�RZQ�PHGLFDO�H[SHUW�DGPLWWHG

WKDW� D� FRQVLGHUDEOH�QXPEHU� RI� UHVSHFWHG�QHXURVXUJHRQV�ZRXOG�KDYH� IRXQG

DSSHOOHH� D� VXLWDEOH� FDQGLGDWH� IRU� VXUJHU\�� �'HVSLWH� DSSHOODQW¶V� DWWHPSWV� WR

PDQLSXODWH�'U��$XVWLQ¶V�WULDO�WHVWLPRQ\�WR�VXSSRUW�KLV�DUJXPHQW��RXU�UHYLHZ
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RI� WKH� HYLGHQFH� ILQGV� WKDW� DSSHOOHH¶V�PHGLFDO� H[SHUW� QHYHU� PDGH� VXFK� DQ

DGPLVVLRQ�� � $SSHOODQW� KLJKOLJKWV� WHVWLPRQ\� IURP� 'U�� $XVWLQ� ZKHUHLQ� WKH

PHGLFDO�H[SHUW�DJUHHG�WKDW�D�QXPEHU�RI�UHVSHFWHG�GRFWRUV�LQ�WKH�ILHOG�ZRXOG

UHFRPPHQG�VXUJHU\�WR�D�SDWLHQW�ZKR�KDG�UDGLFXODU�W\SH�SDLQV�DOO�WKH�ZD\�XS

WR�WKH�GD\�RI�VXUJHU\�DQG�ZKR�KDG�DW�OHDVW�RQH�UDGLRJUDSKLF�VWXG\�LQGLFDWLQJ

QHUYH� URRW� GLVSODFHPHQW�� � 'U�� $XVWLQ�� KRZHYHU�� VWDWHG� WKDW� WKHUH� ZDV� QR

KDUG�HYLGHQFH�WKDW�DSSHOOHH�KDG�UDGLFXODU�W\SH�SDLQ��DV�SUHPLVHG�LQ�FRXQVHO¶V

K\SRWKHWLFDO�� � $GGLWLRQDOO\�� 'U�� $XVWLQ� WHVWLILHG� WKDW� D� UHDVRQDEOH� JURXS� RI

UHVSHFWHG�QHXURVXUJHRQV�ZRXOG�QRW�KDYH�RIIHUHG�VXUJHU\� WR�D�SDWLHQW�VXFK

DV�DSSHOOHH���7KHUHIRUH��WKHUH�ZDV�HYLGHQFH�SUHVHQWHG�E\�DSSHOOHH�WKDW�WKH

³WZR� VFKRROV� RI� WKRXJKW´� GRFWULQH� ZDV� QRW� D� YLDEOH� GHIHQVH� IRU� DSSHOODQW�

7KXV��DSSHOODQW�ZDV�QRW�HQWLWOHG�WR�WKH�MXGJPHQW�Q�R�Y��DV�D�PDWWHU�RI�ODZ�

%� :(,*+7�2)�(9,'(1&(

$OWHUQDWLYHO\�� DSSHOODQW� UHTXHVWV� D�QHZ� WULDO� EHFDXVH� WKH� YHUGLFW�ZDV

DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH���$SSHOODQW�DUJXHV�WKDW�WKH�YDVW�ZHLJKW�RI

WKH�HYLGHQFH�SUHVHQWHG�VXSSRUWV�KLV�³WZR�VFKRROV�RI�WKRXJKW´�GHIHQVH��WKXV

HQWLWOLQJ�KLP�WR�D�QHZ�WULDO�

$�SDUW\�LV�HQWLWOHG�WR�D�QHZ�WULDO�EDVHG�RQ�WKH�ZHLJKW�RI�WKH�HYLGHQFH

³RQO\�ZKHUH�WKH�YHUGLFW�LV�VR�FRQWUDU\�WR�WKH�HYLGHQFH�DV�WR
VKRFN�RQH¶V�VHQVH�RI�MXVWLFH�DQG�WKH�DZDUG�RI�D�QHZ�WULDO�LV
LPSHUDWLYH�VR� WKDW� ULJKW�PD\�EH�JLYHQ�DQRWKHU� RSSRUWXQLW\
WR�SUHYDLO��������>7KH�DSSHOODQW@�LV�QRW�HQWLWOHG�WR�D�QHZ�WULDO
ZKHUH� WKH� HYLGHQFH� LV� FRQIOLFWLQJ� DQG� WKH� >ILQGHU� RI� IDFW@
FRXOG�KDYH�GHFLGHG�HLWKHU�ZD\�´
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:DWVRQ�Y��$PHULFDQ�+RPH�$VVXUDQFH�&R�������$��G�����������3D�6XSHU�

������ �TXRWLQJ� *RWWIULHG� Y�� $PHULFDQ� &DQ� &R��� ���� $��G� ����� ���

�3D�6XSHU����������DSS��GHQLHG������$��G������3D��������

,Q�WKH�LQVWDQW�FDVH��WKHUH�ZDV�HYLGHQFH�WKDW�UHVSHFWHG�QHXURVXUJHRQV

ZRXOG� QRW� KDYH� UHFRPPHQGHG� VXUJHU\� WR� DSSHOOHH�� � $SSHOODQW¶V� DELOLW\� WR

SUHVHQW�RSSRVLQJ�HYLGHQFH�GRHV�QRW�HQWLWOH�KLP�WR�D�QHZ�WULDO��� ,W�LV�ZLWKLQ

WKH�MXU\¶V�SURYLQFH�WR�FKRRVH�ZKLFK�HYLGHQFH�WR�DFFHSW�DQG�ZKLFK�HYLGHQFH

WR� UHMHFW�� � )XUWKHUPRUH�� RXU� VHQVH� RI� MXVWLFH� LV� QRW� VKRFNHG� E\� WKH� MXU\¶V

YHUGLFW�

(;&/86,21�2)�/(77(56�:5,77(1�%<�1856(�/<1&+

1H[W�� DSSHOODQW� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� H[FOXGLQJ� QRWHV

ZULWWHQ�E\�1XUVH�/\QFK����$SSHOODQW�ZLVKHG�WR�LQWURGXFH�WKHVH�QRWHV�DV�SULRU

LQFRQVLVWHQW� VWDWHPHQWV� LQ� RUGHU� WR� LPSHDFK� DSSHOOHH¶V� FUHGLELOLW\�

6SHFLILFDOO\��DSSHOODQW�DVVHUWV�WKDW�WKHVH�VWDWHPHQWV�FRQWUDGLFWHG�DSSHOOHH¶V

WHVWLPRQ\�WKDW�DSSHOODQW�ZDV�WKH�ILUVW�WR�GLVFXVV�VXUJHU\�ZLWK�DSSHOOHH�

$SSHOODQW� VRXJKW� WR� DGPLW� QRWHV� ZULWWHQ� E\� 1XUVH� /\QFK� WKDW

SXUSRUWHGO\� VHW� IRUWK� VWDWHPHQWV� PDGH� E\� DSSHOOHH�� � ,Q� RUGHU� WR� EH

DGPLVVLEOH�� ERWK� WKH�XQGHUO\LQJ� VWDWHPHQWV� E\� DSSHOOHH� DQG�1XUVH� /\QFK¶V

QRWHV� WKHPVHOYHV� PXVW� EH� DGPLVVLEOH�� 6HH� &RPPRQZHDOWK� Y�� 0HVFDOO�

����������������������������������
��$SSHOODQW�DOVR�FRPSODLQV�RI� WKH�H[FOXVLRQ�RI�QRWDWLRQV�PDGH�E\�'U��6WHLQ
DQG�'U��%DQG�LQ�PHGLFDO�UHFRUGV���$SSHOODQW�PDGH�QR�DWWHPSW�WR�DGPLW�WKHVH
QRWHV� LQWR�HYLGHQFH�� �)XUWKHUPRUH�� WKHVH�QRWHV�ZRXOG� DOVR� EH� LQDGPLVVLEOH
IRU�WKH�VDPH�UHDVRQV�VHW�IRUWK�UHJDUGLQJ�1XUVH�/\QFK¶V�QRWHV�
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����$��G�����������3D�6XSHU����������7KH�VWDWHPHQWV�E\�DSSHOOHH�ZRXOG�EH

DGPLVVLEOH���1XUVH�/\QFK¶V�QRWHV��KRZHYHU��ZHUH�QRW�DGPLVVLEOH�� �$OWKRXJK

DSSHOOHH� VWLSXODWHG� WKDW� WKH� QRWHV� ZHUH� LQ� IDFW� ZULWWHQ� E\� 1XUVH� /\QFK�

DSSHOODQW� PDGH� QR� DWWHPSW� WR� TXDOLI\� WKHVH� QRWHV� DV� EXVLQHVV� UHFRUGV� RU

VKRZ�WKH\�PHW�DQ\�RWKHU�H[FHSWLRQ�WR�WKH�UXOH�DJDLQVW�KHDUVD\�� �7KXV��WKH

WULDO�FRXUW�SURSHUO\�H[FOXGHG�WKLV�HYLGHQFH�

&5266�(;$0,1$7,21�2)�'5��$867,1

$SSHOODQW�DOOHJHV�WULDO�FRXUW�HUURU�LQ�SURKLELWLQJ�WKH�FURVV�H[DPLQDWLRQ

RI�DSSHOOHH¶V�H[SHUW�UHJDUGLQJ�KLV�VXVSHQVLRQ�IURP�WKH�$PHULFDQ�$VVRFLDWLRQ

RI� 1HXURORJLFDO� 6XUJHRQV� IRU� JLYLQJ� LPSURSHU� WHVWLPRQ\� LQ� DQRWKHU� FDVH�

$SSHOODQW�DUJXHV�WKDW�WKLV�HYLGHQFH�ZDV�UHOHYDQW�DQG�DGPLVVLEOH�WR�LPSHDFK

WKH�FUHGLELOLW\�RI�'U��$XVWLQ�

*HQHUDOO\�� LQ� 3HQQV\OYDQLD� D�ZLWQHVV�PD\�QRW� EH� LPSHDFKHG� WKURXJK

HYLGHQFH� RI� VSHFLILF� LQVWDQFHV� RI� FRQGXFW� ZKLFK� KDYH� QRW� UHVXOWHG� LQ� D

FRQYLFWLRQ��6HH�&RPPRQZHDOWK� Y�� )ULHG�� ���� $��G� ����� ���� �3D�6XSHU�

������� � $� ZLWQHVV¶V� FUHGLELOLW\� PD\� EH� LPSHDFKHG�� KRZHYHU�� WKURXJK

HYLGHQFH� RI� UHSXWDWLRQ� IRU� XQWUXWKIXOQHVV�� &RPPRQZHDOWK� Y�� 3HHU�� ���

$��G�������������3D�6XSHU��������

+HUH��DSSHOODQW�ZLVKHG� WR� LPSHDFK�'U��$XVWLQ¶V� FUHGLELOLW\� E\�XVLQJ�D

VSHFLILF�LQVWDQFH�RI�FRQGXFW�WKDW�KDV�QRW�UHVXOWHG�LQ�D�FRQYLFWLRQ���7KLV�ZDV

DQ� LPSURSHU� PHWKRG� RI� LPSHDFKLQJ� 'U�� $XVWLQ¶V� FUHGLELOLW\�� � 7KXV�

LQWURGXFWLRQ�RI�WKLV�HYLGHQFH�ZDV�SURSHUO\�H[FOXGHG�
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7(67,021<�%(<21'�)$,5�6&23(�2)�(;3(57�5(3257

$SSHOODQW� DOOHJHV� WKDW� DSSHOOHH¶V� PHGLFDO� H[SHUW�� 'U�� $XVWLQ�� ZDV

SHUPLWWHG� WR� WHVWLI\� EH\RQG� WKH� IDLU� VFRSH�RI� KLV� SUHWULDO� UHSRUW� GXULQJ� WKH

IROORZLQJ�H[FKDQJH�RQ�GLUHFW�H[DPLQDWLRQ�

4��:KHQ�D�VXUJHRQ�RSHUDWHV�RQ�WKH�ORZ�EDFN�DQG�ILQGV
HYLGHQFH�RI�QHUYH�URRW�LPSLQJHPHQW��LV�LW�FXVWRPDU\�IRU�WKH
VXUJHRQ�WR�PDNH�D�QRWH�RI�WKDW�LQ�WKH�RSHUDWLYH�QRWH"

$��<HV�

$SSHOODQW�FODLPV�WKDW�WKLV�WHVWLPRQ\�UHJDUGLQJ�RSHUDWLYH�QRWHV�ZDV�QRW�SDUW

RI� 'U�� $XVWLQ¶V� SUHWULDO� UHSRUW� DQG� VKRXOG� WKHUHIRUH� KDYH� EHHQ� H[FOXGHG�

$SSHOODQW� FRQWHQGV� WKDW� WKLV� WHVWLPRQ\� SUHMXGLFHG� KLP� LQ� WKDW� ³>Z@LWKRXW

DGYDQFH�QRWLFH�WKDW�DQ�DWWHPSW�ZRXOG�EH�PDGH�WR�FULWLFL]H�WKH�RSHUDWLYH�QRWH

DV� SDUW� RI� WKH� H[SHUW¶V� SUHVHQWDWLRQ�� >DSSHOODQW@� ZDV� XQDEOH� WR� SUHVHQW

WHVWLPRQ\�WR�FRXQWHU�KLV�RSLQLRQ�´�$SSHOODQW¶V�EULHI��DW����

$GPLVVLRQ� RI� H[SHUW� WHVWLPRQ\� LV� ZLWKLQ� WKH� WULDO� FRXUW¶V� VRXQG

GLVFUHWLRQ�DQG�ZH�ZLOO�QRW�GLVWXUE�WKDW�GHFLVLRQ�ZLWKRXW�D�VKRZLQJ�RI�PDQLIHVW

DEXVH�RI�GLVFUHWLRQ��:DOVK�Y��.XELDN������$��G�����������3D�6XSHU�������

�HQ�EDQF��� �$Q�H[SHUW¶V� WHVWLPRQ\�RQ�GLUHFW�H[DPLQDWLRQ�LV�WR�EH�OLPLWHG�WR

WKH� IDLU� VFRSH�RI� WKH� H[SHUW¶V� SUH�WULDO� UHSRUW�� �,G��� 3D�5�&LY�3�� �������� ,Q

DSSO\LQJ� WKH� IDLU� VFRSH� UXOH�� ZH� IRFXV� RQ� WKH� ZRUG� ³IDLU�´� � -RQHV� Y�

&RQVWDQWLQR������$��G����������������3D�6XSHU���������TXRWLQJ�'LEHO�Y�

9DJOH\������$��G�����������3D�6XSHU�����������'HSDUWXUH�IURP�WKH�H[SHUW¶V

UHSRUW�EHFRPHV�D�FRQFHUQ�LI�WKH�WULDO�WHVWLPRQ\�³ZRXOG�SUHYHQW�WKH�DGYHUVDU\
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IURP� SUHSDULQJ� D� PHDQLQJIXO� UHVSRQVH�� RU� ZKLFK� ZRXOG� PLVOHDG� WKH

DGYHUVDU\�DV� WR� WKH�QDWXUH� RI� WKH� UHVSRQVH�´�,G�� �7KHUHIRUH�� WKH� RSSRVLQJ

SDUW\�PXVW�EH�SUHMXGLFHG�DV�D�UHVXOW�RI�WKH�WHVWLPRQ\�JRLQJ�EH\RQG�WKH�IDLU

VFRSH�RI�WKH�H[SHUW¶V�UHSRUW�EHIRUH�DGPLVVLRQ�RI�WKH�WHVWLPRQ\�LV�FRQVLGHUHG

UHYHUVLEOH� HUURU�� ,G�� DW� ������ � :H� ZLOO� QRW� ILQG� HUURU� LQ� WKH� DGPLVVLRQ� RI

WHVWLPRQ\�WKDW� WKH�RSSRVLQJ�SDUW\�KDG�QRWLFH�RI�RU�ZDV�QRW� SUHMXGLFHG�E\�

6HH�%R\FH�Y��6W��3DXO�3URSHUW\�	�/LDELOLW\������$��G�����������3D�6XSHU�

������ �ILQGLQJ� QR� DEXVH� RI� GLVFUHWLRQ� LQ� SHUPLWWLQJ� WHVWLPRQ\� WKDW� H[SHUW

WHVWLILHG�WR�GXULQJ�SUH�WULDO�GHSRVLWLRQV�DV�RSSRVLQJ�SDUW\�ZDV�RQ�QRWLFH��

7KH�LPSOLFDWLRQ�RI�WKH�WHVWLPRQ\�WR�ZKLFK�DSSHOODQW�FRPSODLQV� LV� WKDW

DSSHOODQW�PDGH�QR�QRWDWLRQ�LQ�WKH�RSHUDWLYH�QRWH�RI�QHUYH�URRW�LPSLQJHPHQW

EHFDXVH�KH�VDZ�QR�HYLGHQFH�RI�LW�GXULQJ�VXUJHU\���$SSHOODQW�KLPVHOI�WHVWLILHG

WKDW�KH�IRXQG�QR�HYLGHQFH�RI�QHUYH�URRW�LPSLQJHPHQW�GXULQJ�VXUJHU\���7KXV�

WKHUH� ZDV� QR� SUHMXGLFH� WR� DSSHOODQW� E\� WKH� DGPLVVLRQ� RI� 'U�� $XVWLQ¶V

WHVWLPRQ\�

-85<�,16758&7,21

$SSHOODQW� QH[W� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� LWV� MXU\� FKDUJH

UHJDUGLQJ�WKH�³WZR�VFKRROV�RI�WKRXJKW´�GRFWULQH���$SSHOODQW�DOOHJHV�WKDW�WKH

FKDUJH�ZDV�FRQIXVLQJ�DQG�PLVOHDGLQJ��$SSHOODQW�EDVHV�WKLV�DOOHJDWLRQ�RQ�WKH

FODULILFDWLRQ� TXHVWLRQV� SRVHG� E\� WKH� MXU\� RQ� WKLV� LVVXH� DQG� WKH� FRXUW¶V

UHFKDUJH�DQG� FXUDWLYH� LQVWUXFWLRQ�� � $SSHOODQW� FODLPV�SUHMXGLFH�EHFDXVH� WKLV

GRFWULQH�ZDV�FHQWUDO�WR�KLV�GHIHQVH�
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:KHQ�UHYLHZLQJ�D�FODLP�RI�HUURU�LQ�WKH�WULDO�FRXUW
V�MXU\�FKDUJH��ZH

GHWHUPLQH�ZKHWKHU�WKH�WULDO�FRXUW�FRPPLWWHG�FOHDU�DEXVH�RI
GLVFUHWLRQ� RU� HUURU� RI� ODZ� FRQWUROOLQJ� WKH� RXWFRPH� RI� WKH
FDVH���(UURU�LQ�D�FKDUJH�LV�VXIILFLHQW�JURXQG�IRU�D�QHZ�WULDO��LI
WKH�FKDUJH�DV�D�ZKROH� LV� LQDGHTXDWH� RU� QRW� FOHDU� RU� KDV� D
WHQGHQF\� WR� PLVOHDG� RU� FRQIXVH� UDWKHU� WKDQ� FODULI\� D
PDWHULDO�LVVXH���$�FKDUJH�ZLOO�EH�IRXQG�DGHTXDWH�XQOHVV�³WKH
LVVXHV� DUH� QRW� PDGH� FOHDU� WR� WKH� MXU\� RU� WKH� MXU\� ZDV
SDOSDEO\�PLVOHG�E\�ZKDW�WKH�WULDO�MXGJH�VDLG�RU�XQOHVV�WKHUH
LV�DQ�RPLVVLRQ�LQ�WKH�FKDUJH�ZKLFK�DPRXQWV�WR�IXQGDPHQWDO
HUURU�´� �$�UHYLHZLQJ�FRXUW�ZLOO�QRW�JUDQW�D�QHZ�WULDO�RQ� WKH
JURXQG� RI� LQDGHTXDF\� RI� WKH� FKDUJH� XQOHVV� WKHUH� LV� D
SUHMXGLFLDO�RPLVVLRQ�RI�VRPHWKLQJ�EDVLF�RU�IXQGDPHQWDO�

6WHZDUW�Y��0RWWV������$��G�����������3D���������FLWDWLRQV�RPLWWHG��

7KH�WULDO�FRXUW�RULJLQDOO\�LQVWUXFWHG�WKH�MXU\�DV�IROORZV�

<RX¶YH�KHDUG�VRPH�HYLGHQFH�UHJDUGLQJ�H[LVWHQFH�RI�WZR
UHDVRQDEOH� DQG� UHVSHFWHG� ERGLHV� RI� PHGLFDO� RSLQLRQ�� � ,
EHOLHYH� FRXQVHO� DUJXHG� DERXW� WZR� VFKRROV� RI� WKRXJKW�� � ,I
WKHUH� DUH� WZR� UHVSHFWHG� ZD\V� RI� SHUIRUPLQJ� D� PHGLFDO
SURFHGXUH�RU�QRW�SHUIRUPLQJ�D�PHGLFDO� SURFHGXUH� H[LVWV� LQ
WKH� PHGLFDO� FRPPXQLW\� DQG� ERWK� KDYH� YDOLGLW\� DQG� DUH
UHFRJQL]HG�JHQHUDOO\�E\�PHGLFDO�VSHFLDOLVWV��VD\��LQ�WKH�ILHOG
RI�QHXURVXUJHU\��WKDW�HLWKHU�FKRLFH�LV�DQ�DFFHSWDEOH�FKRLFH�
,W¶V�QRW�D�TXHVWLRQ�RI�ZKHWKHU�WKH\¶G�EH�HTXDOO\�DFFHSWDEOH�
$V� ORQJ� DV� WKHUH� LV� D� VXIILFLHQW� UHDVRQDEOH� ERG\� RI� SHRSOH
ZKR�EHOLHYH�RQH�ZD\�DV�RSSRVHG�WR�WKH�RWKHU�ZD\�

%HFDXVH� D� SK\VLFLDQ� FKRRVHV� RQH� VFKRRO� RI� WKRXJKW� DV
RSSRVHG�WR�DQRWKHU�DQG�WKH�UHVXOW�FRPHV�RXW�QRW�JRRG��WKDW
GRHVQ¶W�PHDQ�WKHUH¶V�OLDELOLW\�

-XU\�&KDUJH�����������DW�������

$IWHU�DSSHOOHH�REMHFWHG�WR�WKH�H[FOXVLRQ�RI�RQH�RI�KLV�VXEPLWWHG�SRLQWV�

WKH�MXGJH�DGGHG�

2QH�WKLQJ�,�IRUJRW�WR�LQVWUXFW�\RX�ZKLFK�,�LQWHQGHG�WR�GR
LV�WKDW�\RX�FDQQRW�FRQVLGHU�'RFWRU�6WHLQ¶V�RSLQLRQ�WKDW� WKH
SODLQWLII�ZDV�D�FDQGLGDWH� RU� VXLWDEOH� FDQGLGDWH� IRU� VXUJHU\�
QRU� 'RFWRU� 6FRJQD
V� RSLQLRQ�� WKH� VHFRQG� RSLQLRQ� DIWHU
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'RFWRU�.OHLQHU�KDG�UHFRPPHQGHG�VXUJHU\���<RX�FDQQRW�XVH
'RFWRU� 6FRJQD� QRU� 'RFWRU� 6WHLQ
V� RSLQLRQV� LQ� GHWHUPLQLQJ
ZKHWKHU� RU� QRW� 'RFWRU� .OHLQHU� ZDV� QHJOLJHQW� LQ
UHFRPPHQGLQJ�VXUJHU\���7KLV�LV�KLV�GHFLVLRQ��DQG�\RX�GHFLGH
WKH� FDVH� EDVHG� XSRQ� KLV� GHFLVLRQ�� QRW� VRPHERG\� HOVH¶V
GHFLVLRQ�LQ�D�FDVH�VXFK�DV�WKLV�

,G��DW����

$�UHTXHVW�IRU�FODULILFDWLRQ�ZDV�UHFHLYHG�IURP�WKH�MXU\�WKDW�UHDG�

³,V� 'RFWRU� .OHLQHU� UHTXLUHG� WR� DGKHUH� WR� KLV� SURIHVVHG
VWDQGDUG�RI�FDUH�DV�JLYHQ�E\�KLV�WHVWLPRQ\��RU�FDQ�WKDW�EH
GLVUHJDUGHG�DV�DV�>VLF@�ORQJ�DV�DV�>VLF@�KLV�DFWLRQV�IDOO�LQ�OLQH
ZLWK�ZKDW�D�UHVSHFWHG�QXPEHU�RI�QHXURVXUJHRQV�PLJKW�KDYH
GRQH"´

,G��DW����

3UHVXPLQJ� WKDW� WKH� MXU\� ZDQWHG� FODULILFDWLRQ� RI� WKH� ³WZR� VFKRROV� RI

WKRXJKW´�GRFWULQH��WKH�FRXUW�UHVWDWHG�WKH�LQVWUXFWLRQ�IRU�WKH�MXU\�

$�SK\VLFLDQ�KDV�WKH�ULJKW�WR�SUDFWLFH�KLV�RU�KHU�SURIHVVLRQ�LQ
DFFRUGDQFH� ZLWK� DQ\� ERG\� RI� PHGLFDO� RSLQLRQ� ZKLFK� LV
VXSSRUWHG�E\�UHDVRQDEOH�DQG�UHVSHFWHG�RSLQLRQ�

:KHUH�FRPSHWHQW�PHGLFDO�DXWKRULW\�LV�GLYLGHG��PHDQLQJ
WKHUH� DUH� WZR� VHSDUDWH� UHVSHFWHG� RSLQLRQV� RQ� KRZ� WR� GR
WKLQJV�� D� SK\VLFLDQ�ZLOO� QRW� EH� OLDEOH� WR� D� SODLQWLII� LI� LQ� WKH
H[HUFLVH�RI�KLV�RU�KHU�MXGJPHQW�KH�RU�VKH�IROORZV�D�FRXUVH�RI
WUHDWPHQW�VXSSRUWHG�E\�D�FRQVLGHUDEOH�QXPEHU�RI�UHSXWDEOH
DQG�UHVSHFWHG�QHXURVXUJHRQV�

,I� \RX� ILQG� WKDW� 'RFWRU� .OHLQHU� LQ� KLV� WUHDWPHQW� LV
VXSSRUWHG� E\� VXFK� UHDVRQDEOH� DQG� UHVSHFWHG� PHGLFDO
RSLQLRQ��WKHQ�\RX�PXVW�ILQG�LQ�KLV�IDYRU�DJDLQVW�WKH�SODLQWLII
ZLWK�UHJDUG�WR�WKH�LVVXH�RI�ZKHWKHU�RU�QRW�WKH�SODLQWLII�ZDV�D
SURSHU�FDQGLGDWH�IRU�VXUJHU\�

$�SK\VLFLDQ�PD\�ULJKWIXOO\�FKRRVH�WR�SUDFWLFH�KLV�RU�KHU
SURIHVVLRQ� LQ� DFFRUGDQFH� ZLWK� D� VFKRRO� RI� WKRXJKW� ZKLFK
GLIIHUV� LQ� LWV� FRQFHSWV� DQG�SURFHGXUHV� IURP�DQRWKHU� VFKRRO
RI� WKRXJKW�� � (YHQ� WKRXJK� WKH� VFKRRO� WKDW� KH� IROORZV� LV� D
PLQRULW\�RQH��KH�ZLOO�VWLOO�QRW�EH�GHHPHG�WR�EH�QHJOLJHQW�RU
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SUDFWLFLQJ� LPSURSHUO\� VR� ORQJ� DV� LW� LV� DGYRFDWHG� E\� D
FRQVLGHUDEOH�QXPEHU�RI�UHDVRQDEOH�PHGLFDO�H[SHUWV�

7KLV� GRHV� QRW� PHDQ� WKDW� \RX� DUH� WR� FRQVLGHU� WKH
RSLQLRQV�RI�'RFWRU�6WHLQ���5HPHPEHU��'RFWRU�6WHLQ�UHQGHUHG
DQ�RSLQLRQ�PRQWKV� DQG�PRQWKV�EHIRUH�� XS�XQWLO� DERXW� ILYH
PRQWKV� EHIRUH� 'RFWRU� .OHLQHU� WUHDWHG� WKH� SODLQWLII�� � 6R�
UHDOO\��'RFWRU�6WHLQ¶V�RSLQLRQ�LV�QRW�WR�EH�FRQVLGHUHG�LQ�DQ\
ZD\�E\�\RX�LQ�GHWHUPLQLQJ�ZKHWKHU�RU�QRW�KH�LV�SDUW�RI�DQ
DFFHSWHG�VFKRRO�RI�WKRXJKW���7KDW¶V�WR�EH�WRWDOO\�GLVUHJDUGHG
LQ�VR�IDU�DV�GHFLGLQJ�WKLV�SDUW�RI�WKH�TXHVWLRQ�

)XUWKHUPRUH�� \RX¶UH� QRW� WR� FRQVLGHU� DQ\� LQIHUHQFH� \RX
PD\� GUDZ� RU� \RX� VKRXOGQ¶W� PDNH� DQ\� LQIHUHQFH� IURP� WKH
IDFW� WKDW�'RFWRU�6FRJQD�RQ� EHKDOI� RI� WKH� LQVXUDQFH� FDUULHU
DSSURYHG� RI� WKH� VXUJHU\�� � +H� ZDVQ¶W� KHUH� WR� WHVWLI\�� � +H
ZDVQ¶W� GHSRVHG� WKURXJK� GHSRVLWLRQ�� � +H� ZDVQ¶W� FURVV�
H[DPLQHG���6R�WRWDOO\�LJQRUH�ZKDWHYHU�LQIHUHQFH�\RX�PLJKW
GUDZ�IURP�WKH�IDFW�WKDW�KH�DSSURYHG�RI�WKH�VXUJHU\�

-XU\�&KDUJH�����������DW�������

7KLV�FODULILFDWLRQ�IDLUO\��DFFXUDWHO\��DQG�DGHTXDWHO\�LQVWUXFWHG�WKH�MXU\

RQ�WKH�DSSOLFDEOH�ODZ���7KLV�LQVWUXFWLRQ�GLG�QRW�PLVOHDG�RU�RPLW�DQ\�PDWHULDO

SRLQW�RQ�WKH�³WZR�VFKRROV�RI�WKRXJKW´�GRFWULQH���7KXV��WKHUH�ZDV�QR�HUURU�LQ

WKH�MXU\�LQVWUXFWLRQ�WR�ZDUUDQW�WKH�JUDQWLQJ�RI�D�QHZ�WULDO�

(;&(66,9(�9(5',&7

)LQDOO\��DSSHOODQW�DVVHUWV� WKDW�KH� LV�HQWLWOHG�WR� UHPLWWLWXU�EHFDXVH� WKH

������������DZDUG��VROHO\� IRU�SDLQ�DQG�VXIIHULQJ�� LV�JURVVO\�H[FHVVLYH�� �$V

DSSHOODQW�SRLQWV�RXW��DSSHOOHH�VXIIHUHG�IURP�D�EDFN�LQMXU\�SULRU�WR�KDYLQJ�WKH

VXUJHU\�� � 7KXV�� DQ\� DZDUG� IRU� DSSHOOHH�ZRXOG� EH� OLPLWHG� WR� WKH� DGGLWLRQDO

GDPDJH�FDXVHG�E\�WKH�VXUJHU\���$SSHOODQW�GHVFULEHV�DSSHOOHH¶V�OLIH�DIWHU�WKH

LQLWLDO�EDFN� LQMXU\��EXW�SULRU� WR� WKH�VXUJHU\��DV� LQYROYLQJ� OLPLWHG� DELOLWLHV� WR

IXOO\�SDUWLFLSDWH�LQ�DFWLYLWLHV��GLVFRPIRUW��DQG�GHSUHVVLRQ���$SSHOODQW�FRQWHQGV
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WKDW�DSSHOOHH¶V�OLIH�IROORZLQJ�WKH�VXUJHU\�LV�QRW�PXFK�GLIIHUHQW�WKDQ�OLIH�SULRU

WR�WKH�VXUJHU\�DQG�WKHUHIRUH�WKH�DZDUG�RI�������������ZDV�H[FHVVLYH�IRU�WKH

VOLJKW�LQFUHDVH�LQ�SDLQ�DQG�VXIIHULQJ�FDXVHG�E\�WKH�VXUJHU\�

,W�LV�ZLWKLQ�WKH�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�WR�JUDQW�D�QHZ�WULDO�EHFDXVH

WKH�YHUGLFW�LV�H[FHVVLYH��%RWHN�Y��0LQH�6DIHW\�$SSOLDQFH�&RUS�������$��G

������������3D����������:H�ZLOO�QRW�GLVWXUE�WKH�WULDO�FRXUW¶V�UHIXVDO�WR�JUDQW

D� QHZ� WULDO� RQ� WKH� JURXQGV� WKDW� WKH� YHUGLFW� LV� H[FHVVLYH� XQOHVV� WKH� FRXUW

FOHDUO\�DEXVHG�WKDW�GLVFUHWLRQ��,G���,Q�+DUGLQJ�Y��&RQVROLGDWHG�5DLO�&RUS��

����$��G�������3D�6XSHU���������ZH�VWDWHG�

,Q�GHWHUPLQLQJ�ZKHWKHU�D�YHUGLFW� LV�H[FHVVLYH�D�FRXUW�PD\
FRQVLGHU�WKH�IROORZLQJ�IDFWRUV������WKH�VHYHULW\�RI�WKH�LQMXU\�
����ZKHWKHU� WKH� LQMXU\� LV�PDQLIHVWHG� E\� REMHFWLYH� SK\VLFDO
HYLGHQFH� RU� ZKHWKHU� LW� LV� RQO\� UHYHDOHG� E\� WKH� VXEMHFWLYH
WHVWLPRQ\�� ���� ZKHWKHU� WKH� LQMXU\� LV� SHUPDQHQW�� ���
ZKHWKHU� WKH� SODLQWLII� FDQ� FRQWLQXH� ZLWK� KLV� RU� KHU
HPSOR\PHQW�� ���� WKH� VL]H� RI� RXW�RI�SRFNHW� H[SHQVHV�� ���
>W@KH� DPRXQW� RI� FRPSHQVDWLRQ� GHPDQGHG� LQ� WKH� RULJLQDO
FRPSODLQW�� � +RZHYHU�� DV� HDFK� FDVH� LV� XQLTXH�� WKH� FRXUW
VKRXOG� DSSO\� RQO\� WKRVH� IDFWRUV�ZKLFK� DUH� UHOHYDQW� WR� WKDW
SDUWLFXODU� FDVH� EHIRUH� GHWHUPLQLQJ� LI� WKDW� YHUGLFW� LV
H[FHVVLYH�

,G��DW�������FLWDWLRQV�RPLWWHG��

(YLGHQFH� HOLFLWHG� DW� WULDO� EHOLHV� DSSHOODQW¶V� DVVHUWLRQ� WKDW� DSSHOOHH¶V

SDLQ� DQG� VXIIHULQJ� ZDV� RQO\� VOLJKWO\� LQFUHDVHG� DV� D� UHVXOW� RI� WKH� VXUJHU\�

$PRQJ�RWKHU� SUREOHPV�� DSSHOOHH� VXIIHUV� LQFUHDVHG� SDLQ� DQG� FDQ� QR� ORQJHU

HQMR\� DFWLYLWLHV� WKDW� KH� ZDV� DEOH� WR� SDUWLFLSDWH� LQ� SULRU� WR� WKH� VXUJHU\�

$SSHOOHH� QRZ� WDNHV� D� FRQVLGHUDEOH� DPRXQW� RI� PHGLFDWLRQ� WKDW� DIIHFWV� KLV

DELOLW\� WR� FRQFHQWUDWH� DQG� KDV� KDG� WR� FKDQJH� KLV� FDUHHU� SODQV�� � )XUWKHU�
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DSSHOOHH� LV�ZLWKGUDZQ�IURP� IULHQGV� DQG� IDPLO\�XQOLNH�EHIRUH� DQG� LV� QRZ� VR

VHYHUHO\�GHSUHVVHG�DV�WR�FRQWHPSODWH�VXLFLGH���7KH�HYLGHQFH�DGGXFHG�DW�WULDO

FOHDUO\�VXSSRUWV�D�VXEVWDQWLDO�LQFUHDVH�LQ�DSSHOOHH¶V�SDLQ�DQG�VXIIHULQJ�DIWHU

WKH�VXUJHU\���*LYHQ�WKH�IDFWRUV�UHOHYDQW�WR�WKLV�FDVH��WKH�HYLGHQFH�VXSSRUWHG

WKH�MXU\¶V�DZDUG���7KXV��WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ�UHIXVLQJ

WR�JUDQW�D�QHZ�WULDO�EDVHG�RQ�DQ�H[FHVVLYH�YHUGLFW�

&21&/86,21

)RU�WKH�IRUHJRLQJ�UHDVRQV��DSSHOODQW�LV�QRW�HQWLWOHG�WR�MXGJPHQW�Q�R�Y��

D�QHZ�WULDO��RU�UHPLWWLWXU���2UGHUV�DIILUPHG�


