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23,1,21�%<�67(9(16�-�� )LOHG�0DUFK���������

��� 7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ�WKH�&RXUW

RI� &RPPRQ� 3OHDV� RI� %XFNV� &RXQW\� DJDLQVW� $SSHOODQW�� -DPHV� +\QHV�� IRU

'ULYLQJ�8QGHU�WKH�,QIOXHQFH���$SSHOODQW�FRQWHQGV�WKDW�WKH�ORZHU�FRXUW�HUUHG

LQ�UHIXVLQJ�WR�VXSSUHVV�HYLGHQFH�REWDLQHG�DIWHU�DQ�DOOHJHGO\�LPSURSHU�WUDIILF

VWRS���:H�DIILUP�

��� ,Q�WKH�HDUO\�PRUQLQJ�KRXUV�RI�$SULO�����������2IILFHU�-RVHSK�/RQJPLUH

RI�WKH�'R\OHVWRZQ�%RURXJK�3ROLFH�'HSDUWPHQW�ZDV�GULYLQJ�D�PDUNHG�SDWURO

YHKLFOH� LQ� GRZQWRZQ� WUDIILF�ZKHQ� KH� QRWLFHG� D� VHW� RI� VLJQLILFDQWO\� FURRNHG

YHKLFOH�KHDGOLJKWV�DSSURDFKLQJ�IURP�DERXW�RQH�KXQGUHG�\DUGV�DZD\���$V�WKH

FDU�LQ�TXHVWLRQ�GURYH�E\��2IILFHU�/RQJPLUH�QRWLFHG�VXEVWDQWLDO�GDPDJH�WR�WKH

FDU¶V� IURQW� HQG�DQG� WKDW� WKH�KHDGOLJKWV�ZHUH� LQGHHG� DVNHZ�� � %DVHG� RQ�KLV

REVHUYDWLRQV�� WKH� RIILFHU� H[HFXWHG� D� WUDIILF� VWRS�� VXUYH\HG� WKH� FDU�� DQG

VXEMHFWHG�WKH�GULYHU��$SSHOODQW��WR�D�VREULHW\�WHVW���:KHQ�$SSHOODQW�IDLOHG�WKH
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VREULHW\� WHVW�� WKH� RIILFHU� DUUHVWHG� $SSHOODQW� DQG� FKDUJHG� KLP� ZLWK� 'ULYLQJ

8QGHU�WKH�,QIOXHQFH�RI�$OFRKRO��'8,���

��� 7KH�ORZHU�FRXUW�FRQGXFWHG�D�SUHOLPLQDU\�KHDULQJ�DQG�ERXQG�$SSHOODQW

RYHU� IRU� WULDO� RQ� WKH� FKDUJH� RI� '8,�� � %HIRUH� WULDO� FRPPHQFHG�� KRZHYHU�

$SSHOODQW�FKDOOHQJHG�WKH�SURSULHW\�RI�KLV�VWRS�DQG�PRYHG�IRU�WKH�VXSSUHVVLRQ

RI�DOO�HYLGHQFH�JDWKHUHG�VXEVHTXHQW�WR�LW���6SHFLILFDOO\��$SSHOODQW�DUJXHG�WKDW

WKH�GDPDJH�WR�KLV�FDU�ZKLFK�2IILFHU�/RQJPLUH�REVHUYHG�SURYLGHG�LQVXIILFLHQW

UHDVRQ� WR�VXSSRUW�D� WUDIILF� VWRS�� � 7KH� FRXUW� GHQLHG�$SSHOODQW¶V� VXSSUHVVLRQ

PRWLRQ� DQG�� EDVHG� RQ� WKH� QRWHV� RI� WHVWLPRQ\� RI� WKH� SUHOLPLQDU\� KHDULQJ

FRPELQHG�ZLWK� WKH� ODERUDWRU\� UHSRUW� LQGLFDWLQJ� WKDW� $SSHOODQW� SRVVHVVHG� D

2����� EORRG� DOFRKRO� OHYHO�� FRQYLFWHG� $SSHOODQW� IRU� '8,�� � $SSHOODQW� ZDV

VHQWHQFHG� WR� VHUYH� QRW� OHVV� WKDQ� WKLUW\� GD\V� RU� PRUH� WKDQ� WZHQW\�WKUHH

PRQWKV�LQ�WKH�%XFNV�&RXQW\�3ULVRQ��WKH�PLQLPXP�VHQWHQFH�WR�EH�VHUYHG�RQ

KRXVH�DUUHVW���7KLV�WLPHO\�DSSHDO�IROORZHG�

��� 7KH� VWDQGDUG� JRYHUQLQJ� UHYLHZ� RI� D� VXSSUHVVLRQ� FRXUW¶V� GHQLDO� RI� D

PRWLRQ�WR�VXSSUHVV�LV�ZHOO�HVWDEOLVKHG�

,Q�DQ�DSSHDO�IURP�WKH�GHQLDO�RI�D�PRWLRQ�WR�VXSSUHVV�RXU
UROH� LV� WR� GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH
VXSSUHVVLRQ� FRXUW¶V� IDFWXDO� ILQGLQJV� DQG� WKH� OHJLWLPDF\� RI
WKH� LQIHUHQFHV� DQG� OHJDO� FRQFOXVLRQV� GUDZQ� IURP� WKRVH
ILQGLQJV�� � ,Q�PDNLQJ�WKLV�GHWHUPLQDWLRQ��ZH�PD\� FRQVLGHU
RQO\� WKH� HYLGHQFH� RI� WKH� SURVHFXWLRQ¶V� ZLWQHVVHV� DQG� VR
PXFK�RI� WKH� >HYLGHQFH� IRU� WKH@� GHIHQVH� DV�� IDLUO\� UHDG� LQ
WKH� FRQWH[W� RI� WKH� UHFRUG� DV� D� ZKROH�� UHPDLQV
XQFRQWUDGLFWHG�� � :KHQ� WKH� IDFWXDO� ILQGLQJV� RI� WKH
VXSSUHVVLRQ�FRXUW�DUH�VXSSRUWHG�E\�WKH�HYLGHQFH��ZH�PD\

����������������������������������
�����3D�&�6���������
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UHYHUVH� RQO\� LI� WKHUH� LV� DQ� HUURU� LQ� WKH� OHJDO� FRQFOXVLRQV
GUDZQ�IURP�WKRVH�IDFWXDO�ILQGLQJV�

&RPPRQZHDOWK�Y��&DUOVRQ������$��G�����������3D�6XSHU���������FLWDWLRQV

RPLWWHG��� � ,Q� OLJKW� RI� VXFK� SULQFLSOHV�� ZH� PXVW� H[DPLQH� WKH� UHFRUG� DQG

GHWHUPLQH� ZKHWKHU� WKH� WULDO� FRXUW� SURSHUO\� GHQLHG� $SSHOODQWV¶� VXSSUHVVLRQ

PRWLRQ�

��� � $� SROLFH� RIILFHU� PD\� FRQGXFW� D� ODZIXO� WUDIILF� VWRS� LI� KH� RU� VKH

UHDVRQDEO\� EHOLHYHV� WKDW� D� FDU� LV� LQ� YLRODWLRQ� RI� D� 0RWRU� 9HKLFOH� &RGH

HTXLSPHQW� SURYLVLRQ�� &RPPRQZHDOWK� Y�� 6WHLQPHW]�� ���� $��G� ���

�3D�6XSHU�� ������� � ,Q� WKH� SUHVHQW� FDVH�� 2IILFHU� /RQJPLUH� WHVWLILHG� WKDW

DPRQJ�WKH�GLYHUVH�GDPDJH�SODLQO\�YLVLEOH�RQ�$SSHOODQW¶V�FDU�ZHUH�KHDGOLJKWV

NQRFNHG�DVNHZ��VR�WKDW�RQH�ODPS�OD\�DSSUR[LPDWHO\�VL[�LQFKHV�KLJKHU� WKDQ

WKH� RWKHU�� 1�7�� ������� DW� ���� � $SSHOODQW� FRQFHGHV� WKH� DFFXUDF\� RI� WKH

RIILFHU¶V�WHVWLPRQ\�UHJDUGLQJ�WKH�KHDGOLJKW¶V�SRVLWLRQLQJ��EXW�DUJXHV�WKDW�WKLV

REVHUYDWLRQ� DORQH� IDLOHG� WR� SURYLGH� D� OHJLWLPDWH� EDVLV� IRU� WKH� WUDIILF� VWRS

VLQFH�WKH�PRWRU�YHKLFOH�ODZV�RI�3HQQV\OYDQLD�UHTXLUH�RQO\�WKDW�KHDGOLJKWV�EH

³IXQFWLRQLQJ� SURSHUO\�� DIIL[HG� WR� WKH� FDU� DQG� LOOXPLQDWLQJ� WKH� URDGZD\«�´

$SSHOODQW¶V�%ULHI�DW������:H�GLVDJUHH�

��� ��� 3D�&�6�� �� ����� SURYLGHV� WKDW� ³(YHU\� YHKLFOH�� H[FHSW� WUDLOHUV�

RSHUDWHG� RQ� D� KLJKZD\� VKDOO� EH� HTXLSSHG� ZLWK� D� KHDG� ODPS� V\VWHP� LQ

FRQIRUPDQFH� ZLWK� UHJXODWLRQV� RI� WKH� GHSDUWPHQW�´� � 7KH� 'HSDUWPHQW� RI

7UDQVSRUWDWLRQ�9HKLFOH�&RGH�IXUWKHU�SURYLGHV�WKDW�³>H@YHU\�UHTXLUHG�ODPS�RU

VZLWFK� VKDOO� EH� LQ� VDIH� RSHUDWLQJ� FRQGLWLRQ� DV� GHVFULEHG� LQ� ��� 3D�� &RGH� �
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��������UHODWLQJ�WR�LQVSHFWLRQ�SURFHGXUH�>@´�DQG�WKDW� ³D�KHDGODPS�VKDOO�EH

DLPHG�WR�FRPSO\�ZLWK�LQVSHFWLRQ�SURFHGXUH�RI�WKLV�VXEFKDSWHU�´����3D��&RGH

���������D����F������ � ,QVSHFWLRQ�SURFHGXUHV�DV�GHVFULEHG�LQ�6HFWLRQ�������

OLVW�DV�JURXQGV�IRU�UHMHFWLRQ�D�OLJKWLQJ�V\VWHP�ZKHUH�WKH�KHDGODPSV�DUH�RXW

RI�DGMXVWPHQW�VR�WKDW�HLWKHU�WKH�KRUL]RQWDO�DLP�RU�YHUWLFDO�DLP�LV�PRUH�WKDQ

IRXU�LQFKHV�IURP�FHQWHU�����3D��&RGH���������D�����[LL��$��,���,,��

��� :LWKRXW� GLVSXWH�� WKH� HYLGHQFH� LQ� WKLV� FDVH� HVWDEOLVKHG� WKDW�� DPRQJ

RWKHU�GDPDJH��$SSHOODQW¶V�KHDGOLJKWV�ZHUH�DVNHZ�DSSUR[LPDWHO\�VL[�LQFKHV�

D� GHYLDWLRQ� ILUVW� QRWLFHG� E\� WKH� RIILFHU� IURP� DERXW� D� IRRWEDOO� ILHOG¶V� OHQJWK

DZD\�DQG�FRQILUPHG�ZKHQ�KH�VORZO\�GURYH�E\�$SSHOODQW�DW�FORVH�UDQJH��1�7�

������� DW� ��� ���� � 6XFK� IDFWV�� WKHUHIRUH�� VXIILFHG� WR� JLYH� 2IILFHU� /RQJPLUH

UHDVRQDEOH�VXVSLFLRQ� WKDW�$SSHOODQW¶V� FDU�YLRODWHG� WKH�0RWRU�9HKLFOH�&RGH¶V

GLUHFWLYH�WKDW�DOO�YHKLFOHV�PXVW�FRQIRUP�WR�WKH�DERYH�PHQWLRQHG�'HSDUWPHQW

RI� 7UDQVSRUWDWLRQ¶V� UHJXODWLRQV�� ZKLFK� OLPLW� WR� IRXU� LQFKHV� WKH� GLVWDQFH� D

KHDGOLJKW�PD\�GHYLDWH�IURP�FHQWHU�

��� )LQDOO\��ZH�QRWH� WKDW� WKH�ZLWKLQ�FDVH� LV� IDFWXDOO\� GLVWLQJXLVKDEOH� IURP

&RPPRQZHDOWK� Y�� (GZDUGV�� ���� $��G� ���� �3D�6XSHU�� ������� ZKLFK

$SSHOODQW� FLWHV� DV� DXWKRULW\� IRU� WKH� SURSRVLWLRQ� WKDW� ³IUHVK� GDPDJH� WR� D

YHKLFOH�GRHV�QRW�JLYH�DQ�RIILFHU�UHDVRQDEOH�VXVSLFLRQ�WR�PDNH�D�WUDIILF�VWRS�WR

HQVXUH�WKDW�WKH�GULYHU�ILOHG�DQ�DFFLGHQW�UHSRUW�´�$SSHOODQW¶V�%ULHI�DW����� �,Q

(GZDUGV�� WKH� &RPPRQZHDOWK� QHYHU� DUJXHG� WKDW� WKH� YHKLFXODU� GDPDJH

DORQH�� DV� ZLWQHVVHG� E\� WKH� RIILFHU�� FRQVWLWXWHG� D� YLRODWLRQ� RI� WKH� 0RWRU
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9HKLFOH�&RGH��EXW��LQVWHDG��DUJXHG�RQO\�WKDW�WKH�GDPDJH�UHDVRQDEO\�DOORZHG

D� VWRS� EDVHG� RQ� WKH� LQIHUHQFH� WKDW� WKH� FDU� ZDV� UHFHQWO\� LQYROYHG� LQ� D

UHSRUWDEOH� DFFLGHQW�� �:H�GLVDJUHHG�� DQG�KHOG� WKDW� IUHVK� GDPDJH� DORQH� GLG

QRW� VXSSRUW� D� UHDVRQDEOH� VXVSLFLRQ� WKDW� WKH� 0RWRU� 9HKLFOH� &RGH� KDV� EHHQ

YLRODWHG���,G��DW����������Q�����+HUHLQ��2IILFHU�/RQJPLUH�DOOHJHG�WKDW�KLV�VWRS

ZDV� EDVHG� QRW� RQ� PHUH� VSHFXODWLRQ� WKDW� IUHVK� GDPDJH� WR� $SSHOODQW¶V� FDU

PD\� KDYH� UHVXOWHG� LQ� D� 0RWRU� 9HKLFOH� &RGH� YLRODWLRQ�� EXW� RQ� KLV� VSHFLILF

REVHUYDWLRQ� WKDW� $SSHOODQW¶V� FDU¶V� KHDGOLJKWV� DSSHDUHG� WR� YLRODWH� D� VSHFLILF

0RWRU�9HKLFOH�&RGH�SURYLVLRQ�� �:H�DJUHH� WKDW� VXFK� D� FRQGLWLRQ� UHDVRQDEO\

DOORZHG�2IILFHU�/RQJPLUH�WR�LQIHU�D�YLRODWLRQ�RI�WKH�0RWRU�9HKLFOH�&RGH�DQG

WR�� WKHUHIRUH�� VWRS� $SSHOODQW�� � $FFRUGLQJO\�� ZH� ILQG� QR� HUURU� LQ� WKH

VXSSUHVVLRQ� FRXUW¶V� UXOLQJ� WR� DGPLW� HYLGHQFH� REWDLQHG� DV� D� UHVXOW� RI

$SSHOODQW¶V�WUDIILF�VWRS�

��� )RU�WKH�IRUHJRLQJ�UHDVRQV��ZH�ILQG�QR�HUURU�E\�WKH�VXSSUHVVLRQ�FRXUW�

DV�$SSHOODQW¶V�DUJXPHQW�LV�GHYRLG�RI�PHULW���$FFRUGLQJO\��ZH�DIILUP�

���� $IILUPHG�

���� ',66(17,1*�67$7(0(17�%<�&(5&21(��3�-�(�
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$SSHOODQW � 1R������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�)HEUXDU\��������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%XFNV�&RXQW\

&ULPLQDO�'LYLVLRQ��1R���������

%()25(���)25'�(//,277��67(9(16��--���DQG�&(5&21(��3�-�(�

',66(17,1*�67$7(0(17�E\�&(5&21(�3�-�(�� )LOHG�0DUFK���������

��� :KLOH�,�DP�HYHU�VR�KHVLWDQW�DV�WR�GLVDJUHH�ZLWK�P\�GLVWLQJXLVKHG�DQG

OHDUQHG�FROOHDJXHV�ZKR�FRPSULVH�WKH�PDMRULW\��,�DP�REOLJHG�WR�GLVVHQW��� ,Q

RXU�&RPPRQZHDOWK�� SROLFH� RIILFHUV� DUH� YHVWHG�ZLWK� WKH� DXWKRULW\� WR� VWRS� D

YHKLFOH� RQO\� LI� WKHUH� DUH� ³DUWLFXODEOH� DQG� UHDVRQDEOH� JURXQGV� WR� VXVSHFW� D

YLRODWLRQ�RI�WKH�YHKLFOH�FRGH�´�����3D�&�6�$��������E����&RPPRQZHDOWK�Y�

:KLWPH\HU������3D����������������$��G���������������������7KH�PDMRULW\

KROGV�WKDW�WKH�DUUHVWLQJ�RIILFHU��2IILFHU�/RQJPLUH��REVHUYHG�WKDW�$SSHOODQW¶V

FDU¶V� KHDGOLJKWV� ³DSSHDUHG� WR� YLRODWH� D� VSHFLILF� 0RWRU� 9HKLFOH� &RGH

SURYLVLRQ�´�DQG�WKDW�³VXFK�D�FRQGLWLRQ�UHDVRQDEO\�DOORZHG�2IILFHU�/RQJPLUH�WR

LQIHU�D�YLRODWLRQ�RI�WKH�0RWRU�9HKLFOH�&RGH�DQG�WR��WKHUHIRUH��VWRS�$SSHOODQW�´

6OLS� 2S�� DW� ��� � +RZHYHU�� ,� GR� QRW� EHOLHYH� WKDW� WKH� FRQGLWLRQV� DQG

FLUFXPVWDQFHV�XQGHU�ZKLFK�2IILFHU�/RQJPLUH�REVHUYHG�$SSHOODQW¶V�KHDGOLJKWV
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JDYH� KLP� REMHFWLYHO\� UHDVRQDEOH� JURXQGV� WR� VXVSHFW� WKDW� $SSHOODQW� ZDV

JXLOW\�RI�D�9HKLFOH�&RGH�YLRODWLRQ�WR�MXVWLI\�KLV�VWRS�RI�$SSHOODQW¶V�FDU�

��� $W�$SSHOODQW¶V� VXSSUHVVLRQ�KHDULQJ��2IILFHU� /RQJPLUH� WHVWLILHG� WKDW� KH

ZDV�WUDYHOOLQJ�QRUWKERXQG�RQ�0DLQ�6WUHHW�ZKHQ�KH�REVHUYHG�$SSHOODQW¶V�FDU

WUDYHOOLQJ�VRXWKERXQG���1�7���6XSSUHVVLRQ�+HDULQJ���������DW�����7KH�RIILFHU

WHVWLILHG�WKDW�KH�QRWLFHG�WKDW�WKH�$SSHOODQW¶V�FDU¶V�KHDGOLJKWV�ZHUH�³DVNHZ�´

,G�� � +H� IXUWKHU� WHVWLILHG� WKDW� KH� LQLWLDOO\� PDGH� WKLV� REVHUYDWLRQ� ZKLOH� KLV

YHKLFOH�ZDV� LQ�PRWLRQ� DQG� DW� D� GLVWDQFH� RI� RQH� KXQGUHG� \DUGV� DZD\� IURP

$SSHOODQW¶V� YHKLFOH�� � ,G�� DW� ���� � 7KH� RIILFHU� FRQFHGHG� KRZHYHU� WKDW� ERWK

KHDGOLJKWV�ZHUH�ERWK�ZRUNLQJ�DQG�SURSHUO\�LOOXPLQDWLQJ�WKH�DUHD�LQ� IURQW�RI

WKH�YHKLFOH���,G��DW����

��� :LWK� UHVSHFW� WR�KRZ� WKH� OLJKWV�ZHUH� SXUSRUWHGO\�PLVDOLJQHG� VR� DV� WR

YLRODWH�WKH�YHKLFOH�FRGH��WKH�RIILFHU�JDYH�WKH�IROORZLQJ�VSHFLILF�WHVWLPRQ\�

4���7+(�&2857���,�KDYH�VRPH�TXHVWLRQV���2IILFHU�\RX�PDGH
VRPH�JHVWXUHV��ZKLFK�RI� FRXUVH� ,� KDYH�EHHQ�DEOH� WR� VHH�
EXW� GRQ¶W� DSSHDU� RI� UHFRUG�� � <RX� PHQWLRQHG� WKDW� DV� \RX
REVHUYHG� WKLV� YHKLFOH� FRPLQJ� WRZDUG� \RX�� WKH� KHDGOLJKWV
ZHUH�DVNHZ��DQG�GRHV�WKDW�PHDQ²DQG�DJDLQ��,�DP�EDVLQJ
WKLV�LQ�SDUW�RQ�WKH�JHVWXUHV�\RX¶YH�JLYHQ��WKDW�LI�ZH�WDNH�D
KRUL]RQWDO� SODQH� WKDW¶V� SDUDOOHO� WR� WKH� IODW� VXUIDFH� RI� WKH
URDGZD\��WKDW�RQH�RI�WKH�OLJKWV�LV�KLJKHU�WKDQ�WKH�RWKHU"

$���>2)),&(5�/21*0,5(@���<HV�VLU��WKDW¶V�ZKDW�,�PHDQ�

4���+RZ�PXFK�RI�D�GLIIHUHQFH�ZDV�WKHUH�LQ�WKH�HOHYDWLRQ�RI
WKH�WZR�OLJKWV"

$�� � ,� GRQ¶W� NQRZ� H[DFWO\� ZKDW� GHJUHH� DQJOH� WKRVH� OLJKWV
ZHUH��EXW�LW�ZDV�WR�D�SRLQW�ZKHUH�LW�FDXJKW�P\�DWWHQWLRQ���,
NQHZ�VRPHWKLQJ�ZDV�ZURQJ�
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4�� � &HUWDLQO\�±� DQG� DJDLQ�� \RX�PDGH� JHVWXUHV� ZLWK� \RXU
KDQGV�� VRUW� RI� RQH� KDQG� KLJKHU� WKDQ� WKH� RWKHU� ���� DQG� ,
ZRXOG�FHUWDLQO\�KDYH�GLIILFXOW\�HVWLPDWLQJ�DQJOH���%XW�LI�\RX
KDYH�D�SLFWXUH�RI�WKLV�LQ�\RXU�PLQG��,�ZRXOG�WKLQN�WKDW�\RX
PLJKW�EH�DEOH�WR�JLYH�XV�DQ�HVWLPDWH�RI�KRZ�PDQ\�LQFKHV
RU� IHHW� RI� GLIIHUHQFH�EHWZHHQ� WKH�KHLJKW� RI� RQH� KHDGOLJKW
DQG�WKH�RWKHU��LI�\RX�KDYH�DQ�HVWLPDWH�

$���6L[�LQFKHV��,�PHDQ��LWV�UHDOO\�����\RXU�+RQRU��,�KDG�QR
ZD\�RI�PHDVXULQJ�LW�
4���$JDLQ��MXVW�\RXU�EHVW�UHFROOHFWLRQ��ZDV�WKH�DLP�RI
WKH� KHDGOLJKWV� DIIHFWHG�� WR� \RXU� REVHUYDWLRQ� RU� LQ
\RXU�UHFROOHFWLRQ"�:KHUH�ZHUH�WKH\�SRLQWLQJ"�:DV�LW
SRLQWLQJ�XS�LQ�WKH�VN\��RU�GRZQ�RQ�WKH�JURXQG�D�IRRW
LQ�IURQW�RI�WKH�FDU"

$�� � ,� FDQ¶W� UHFDOO� WKDW�� � ,� VWDUWHG� REVHUYLQJ� WKH
YHKLFOH�� DQG� ,� ZDV� YHU\� IRFXVVHG� RQ� WKH� YHKLFOH� DW
WKDW�SRLQW���,�UHDOO\�GLGQ¶W�ORRN�WR�VHH�LI�WKH�DLP�RI�WKH
OLJKWV�ZHUH�JRLQJ�LQ�DQ\�VSHFLILF�DQJOH�RU�ZD\�

1�7��6XSSUHVVLRQ�+HDULQJ��DW��������HPSKDVLV�VXSSOLHG���

��� 7KH� WDVN� RI� WKLV� &RXUW� LQ� UHYLHZLQJ� WKH� GHFLVLRQ� LQ� D� VXSSUHVVLRQ

KHDULQJ�LV�WR�GHWHUPLQH�ZKHWKHU�WKH�IDFWXDO�ILQGLQJV�RI�WKH�VXSSUHVVLRQ�FRXUW

DUH�VXSSRUWHG�E\�WKH�UHFRUG��IRU�WKH�ODZ�LV�FOHDU�WKDW�ZH�DUH�ERXQG�E\�VXFK

IDFWXDO� ILQGLQJV�RI� WKH�VXSSUHVVLRQ� FRXUW� EXW� RQO\� LI� WKH\�DUH� VXSSRUWHG�E\

����������������������������������
���$W�$SSHOODQW¶V�SUHOLPLQDU\�KHDULQJ�WKH�RIILFHU�WHVWLILHG�WKDW�ZKHQ�KH�REVHUYHG�WKH�YHKLFOH
FRPLQJ� WRZDUGV� KLP�� WKH� YHKLFOH� ZDV� LQ� WKH� SURSHU� ODQH� RI� WUDYHO�� QRW� VSHHGLQJ� DQG�QRW
YLRODWLQJ�DQ\�VHFWLRQ�RI�WKH�YHKLFOH�FRGH���1�7���3UHOLPLQDU\�+HDULQJ������������DW������7KH
RIILFHU�IXUWKHU�WHVWLILHG�DW�WKH�SUHOLPLQDU\�KHDULQJ�WKDW�KH�VDZ�PXG�DQG�JUDVV�RQ�WKH�IURQW�RI
WKH�YHKLFOH�DQG�GDPDJH�WR�WKH�YHKLFOH¶V�IURQW�HQG��ZKLFK�LV�ZK\�KH�VWRSSHG�LW���,G��DW�������

+RZHYHU��DW�WKH�VXSSUHVVLRQ�KHDULQJ�WKH�RIILFHU�DVVHUWHG�IRU�WKH�ILUVW�WLPH�WKDW�WKH
$SSHOODQW¶V�YHKLFOH�ZDV�LQ�YLRODWLRQ�RI�³OLJKWLQJ�VWDQGDUGV´�XQGHU�WKH�9HKLFOH�&RGH�EHFDXVH
KLV�YHKLFOH�ZRXOG�QRW�SDVV�D�YHKLFOH�LQVSHFWLRQ���1�7���6XSSUHVVLRQ�+HDULQJ�DW������:KHQ�WKH
RIILFHU�ZDV�DVNHG�DW�WKH�VXSSUHVVLRQ�KHDULQJ�ZKDW�VHFWLRQ�RI�WKH�YHKLFOH�FRGH�KH�EHOLHYHG
$SSHOODQW�WR�EH�YLRODWLQJ�ZKHQ�KH�SXOOHG�KLP�RYHU��WKH�RIILFHU� WHVWLILHG�� ³,�EHOLHYH� LW¶V� WKH
�����VHFWLRQ�RI�WKH�YHKLFOH�FRGH���,�FRXOG�ORRN�LW�XS�IRU�\RX�QRZ�´��,G��DW������+RZHYHU��KH
JDYH� QR� VSHFLILF� WHVWLPRQ\� DV� WR� ZKDW� H[DFW� VHFWLRQ� RI� WKH� PRWRU� YHKLFOH� FRGH� WKDW� KH
EHOLHYHG�$SSHOODQW�WR�EH�YLRODWLQJ���:KLOH�&KDSWHU����RI�WKH�9HKLFOH�&RGH�JRYHUQV�OLJKWLQJ
HTXLSPHQW�IRU�YHKLFOHV�JHQHUDOO\�WKHUH�DUH�HLJKW�VHSDUDWH�VWDWXWRU\�VXEVHFWLRQV�ZLWKLQ�WKLV
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WKH� UHFRUG�� �&RPPRQZHDOWK�Y��+XGDN�� ����$��G������������ �3D�6XSHU�

������� � /RRNLQJ� RQO\� DW� WKH� &RPPRQZHDOWK¶V� HYLGHQFH� DV� SUHVHQWHG� E\

2IILFHU� /RQJPLUH�� VLQFH� LW� ZDV� WKH� VROH� HYLGHQFH� SUHVHQWHG� DW� WKH

VXSSUHVVLRQ�KHDULQJ��,�GR�QRW�EHOLHYH�WKH�UHFRUG�RI�KLV�WHVWLPRQ\�YLHZHG�DV�D

ZKROH�VXSSRUWV�D�FRQFOXVLRQ�WKDW�KH�KDG�UHDVRQDEOH�JURXQGV�WR�VXVSHFW�WKDW

$SSHOODQW¶V� OLJKWV� ZHUH� PLVDOLJQHG� LQ� YLRODWLRQ� RI� WKH� 0RWRU� 9HKLFOH� &RGH�

7KH�RIILFHU¶V� HVWLPDWH� RI� D� GHYLDWLRQ� RI� VL[� LQFKHV�ZDV� DQ� H[WUHPHO\� FUXGH

HVWLPDWH�PDGH�ZKLOH�ERWK�YHKLFOHV�ZHUH�LQ�PRWLRQ�DQG�ZLWK�QR�IL[HG�SRLQW�RI

UHIHUHQFH� E\� ZKLFK� WR� HVWLPDWH� WKH� GHYLDWLRQ� RI� WKH� KHDGOLJKW¶V� DLP� IURP

FHQWHU�� �7KH�RIILFHU� LQ� IDFW� H[SUHVVO\� DFNQRZOHGJHG� WKDW� KH�KDG�QR�ZD\�RI

PHDVXULQJ� WKH� GHYLDWLRQ�� � 0RUHRYHU�� DQG� PRVW� LPSRUWDQWO\� /RQJPLUH� DOVR

DGPLWWHG�WKDW�KH�UHDOO\�GLGQ¶W�QRWLFH�LI�WKH�OLJKWV�ZHUH�JRLQJ�LQ�DQ\�VSHFLILF

DQJOH�RU�ZD\�

��� 7KH�'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� 5HJXODWLRQV� FLWHG� E\� WKH�PDMRULW\

���� 3D�&RGH� ��������D�����[LL��$��,���,,���� DUH� TXLWH� H[SOLFLW� WKDW� WKH

KHDGODPSV�RI�D�YHKLFOH�DUH�RXW�RI�DGMXVWPHQW� LI�PHDVXUHG� LQ� WKH� IROORZLQJ

PDQQHU�

�$���0HFKDQLFDO�DLPHU�

�,���7KH�KRUL]RQWDO�DLP�LV�PRUH�WKDQ���LQFKHV�WR�WKH�OHIW
RU�ULJKW�

�������������������������������������������������������������������������������������������������������������
FKDSWHU� QRQH� RI� ZKLFK� JRYHUQ� RU� UHJXODWH� WKH� LQVSHFWLRQ� RI� YHKLFOHV�� � $OVR� WKH� ILUVW
VWDWXWRU\�VHFWLRQ�ZLWKLQ�WKH�FKDSWHU�EHJLQV�ZLWK�6HFWLRQ������
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�,,�� �7KH�YHUWLFDO� DLP� LV� KLJKHU� RU� ORZHU� WKDQ��� LQFKHV
IURP�FHQWHU��

��� 8QGHU� WKLV� UHJXODWLRQ�� WKH� SHUPLVVLEOH� GHYLDWLRQ� IURP� FHQWHU� RI� D

KHDGOLJKW¶V�DLP�LV�IRXU�LQFKHV���7KH�RIILFHU�PHUHO\�WHVWLILHG�WKDW�KH�HVWLPDWHG

$SSHOODQW¶V�KHDGOLJKW�WR�EH�VL[�LQFKHV�DERYH�WKH�GULYHU¶V�VLGH�KHDGOLJKW���,W�LV

WKHUHIRUH� TXLWH� SRVVLEOH� WKDW� WKH� DLP� RI� ERWK� KHDGOLJKWV� ZHUH� ZLWKLQ� WKH

SHUPLVVLEOH� UDQJH� RI� GHYLDWLRQ� IURP� FHQWHU�� � )RU� H[DPSOH� WKH� DLP� RI� WKH

GULYHU¶V� VLGH� KHDGOLJKW� PD\� KDYH� EHHQ� WZR� LQFKHV� EHORZ� FHQWHU� YHUWLFDOO\

ZKLOH�WKH�DLP�RI�WKH�SDVVHQJHU¶V�VLGH�KHDGOLJKW�FRXOG�KDYH�EHHQ�IRXU�LQFKHV

DERYH� FHQWHU� YHUWLFDOO\�� � 7KH� DLP� RI� ERWK� OLJKWV�PD\� WKHUHIRUH� KDYH� EHHQ

VHSDUDWHG�E\�D� WRWDO�GLVWDQFH�RI� VL[� LQFKHV�� EXW� WKH� DLP�RI� HDFK� FRXOG� VWLOO

KDYH�EHHQ�ZLWKLQ� WKH�SHUPLVVLEOH� IRXU� LQFK� UDQJH�RI�GHYLDWLRQ� IURP�D� IL[HG

FHQWHU�SRLQW�

��� 7KH� UHJXODWLRQ� DOVR� UHTXLUHV� WKDW� PHDVXUHPHQWV� RI� D� KHDGOLJKW¶V

SHUPLVVLEOH�GHYLDWLRQ�IURP�FHQWHU�DUH�WR�EH�PDGH�ZLWK�D�PHFKDQLFDO�DLPHU�

����������������������������������
���7KH�&RGH�DOVR�DOORZV�WKH�DLP�RI�KHDGOLJKWV�RQ�ORZ�EHDP�WR�EH�FDOFXODWHG
ZLWK�D�VFUHHQ�RU�SKRWRHOHFWULF�WHVWHU������3D�&RGH���������D�����[LL��%���,,�
SURYLGHV�

�%���6FUHHQ�RU�SKRWR�HOHFWULF�W\SH�WHVWHU���6HH�&KDUWV
�����UHODWLQJ�WR�KHDGOLJKW�DLPLQJ�VFUHHQ�GLVWDQFH�DQG
PDUNLQJ�LGHQWLILFDWLRQ��KLJK�EHDP�LQVSHFWLRQ�OLPLWV�DQG�ORZ
EHDP�LQVSHFWLRQ�OLPLWV��

����
�,,���7XUQ�WKH�ODPSV�RQ�ORZ�EHDP�DQG�UHMHFW�LI�WKH�XSSHU
HGJH�RI�WKH�EHDP�LV�PRUH�WKDQ���LQFKHV�DERYH�RU�EHORZ
KRUL]RQWDO�FHQWHU�OLQH�RI�KHDGODPS�RU�LI�LQQHU�HGJH�RI�EHDP
LV�PRUH�WKDQ���LQFKHV�WR�WKH�ULJKW�RU�OHIW�RI�WKH�YHUWLFDO�OLQH�
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7KH� UHJXODWLRQV� GR� QRW� DOORZ� IRU� WKH�PHDVXUHPHQWV� WR� EH� PDGH� ZLWK� WKH

QDNHG� DQG� XQDLGHG� H\H�� HYHQ� E\� D� WUDLQHG� PHFKDQLF� DW� D� VKRUW� GLVWDQFH�

&HUWDLQO\� LI� D� PHFKDQLFDO� GHJUHH� RI� SUHFLVLRQ� LV� UHTXLUHG� WR� JDXJH� WKH

GHYLDWLRQ� IURP�FHQWHU� RI� D�KHDGOLJKWV� DLP�� WKHQ�DQ�REVHUYDWLRQ�PDGH�ZLWK

WKH�QDNHG�H\H�FDQQRW�EH�FRQVLGHUHG�WR�EH�D�UHDVRQDEO\�DFFXUDWH�HVWLPDWH�RI

WKH�SUHFLVH�GHYLDWLRQ�RI�D�KHDGOLJKW¶V�DLP�IURP�FHQWHU��SDUWLFXODUO\�ZKHQHYHU

PDGH�IURP�D�GLVWDQFH�RI�����\DUGV�LQLWLDOO\�DQG�ZLWK�ERWK�YHKLFOHV�LQ�PRWLRQ�

��� ,W�ZRXOG�EH� D� GLIIHUHQW�PDWWHU� LI� WKHUH�ZDV� D� GHIHFW� LQ� WKH� KHDGOLJKW

WKDW� ZDV� SDWHQWO\� REYLRXV� WR� WKH� QDNHG� H\H� L�H�� WKH� KHDGOLJKW� ZDV� QRW

IXQFWLRQLQJ� RU� EURNHQ�� � +RZHYHU�� WKH� RIILFHU� WHVWLILHG� WKDW� WKH� $SSHOODQW¶V

KHDGOLJKWV�ZHUH�SURSHUO\� LOOXPLQDWLQJ� WKH�DUHD� LQ� IURQW�RI� WKH�YHKLFOH�� � 7KH

RIILFHU�GLG�QRW�WHVWLI\�WKDW�WKH�OLJKWV�ZHUH�VKLQLQJ�LQWR�KLV�H\HV�RU�LOOXPLQDWLQJ

DUHDV� FRPSOHWHO\� RII� WKH� URDG�� � 7KH� RIILFHU� LQ� IDFW� DFNQRZOHGJHG� QRW

REVHUYLQJ�WKHLU�DQJOH�RI�DLP�DW�DOO���7KH�RIILFHU�WKHUHIRUH�KDG�QR�UHDVRQDEOH

REMHFWLYH� EDVLV� WR� EHOLHYH� WKDW� WKH\� ZHUH� PLVDOLJQHG� LQ� YLRODWLRQ� RI� WKH

9HKLFOH�&RGH�RWKHU� WKDQ�KLV� REVHUYDWLRQ� WKDW� WKH\�ZHUH� ³DVNHZ´� IURP� RQH

DQRWKHU�E\�VL[�LQFKHV���$�UHDVRQDEOH�VXVSLFLRQ�RI�XQODZIXO�DFWLYLW\� UHTXLUHV

WKH�RIILFHU�WR�UHO\�RQ�VSHFLILF�DQG�DUWLFXODEOH� IDFWV�ZKLFK�WRJHWKHU� IURP�WKH

UDWLRQDO� LQIHUHQFHV� IURP� WKRVH� IDFWV�� UHDVRQDEO\� ZDUUDQW� WKH� VWRS� RI� D

YHKLFOH�� � &RPPRQZHDOWK� Y�� (GZDUGV�� ���� $��G� ����� ���� �3D�6XSHU�

��������$�EDOG�DOOHJDWLRQ�WKDW�RQH�KHDGOLJKW�ZDV�VL[�LQFKHV�KLJKHU�WKDQ�WKH
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RWKHU�KHDGOLJKW�GRHV�QRW�SURYLGH�WKH�UHTXLVLWH�UHDVRQDEOH�JURXQGV�WR�MXVWLI\

D�VWRS�RI�D�PRWRU�YHKLFOH�

��� $FFRUGLQJO\��,�GLVVHQW�


