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��� $QGUHZ�*��&DLUQV��IDWKHU��DSSHDOV�WKH�0DUFK����������2UGHU�GHQ\LQJ

KLV�SHWLWLRQ�WR�WUDQVIHU�YHQXH�RI�D�FKLOG�VXSSRUW�2UGHU�HQWHUHG�E\�WKH�&LUFXLW

&RXUW� RI� WKH� 6WDWH� RI� 2UHJRQ� IRU� WKH� &RXQW\� RI� :DVKLQJWRQ� �WKH� 2UHJRQ

&RXUW�� WR� 3HQQV\OYDQLD¶V� &RXUW� RI� &RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\�

3XUVXDQW�WR�WKH�8QLIRUP�,QWHUVWDWH�)DPLO\�6XSSRUW�$FW��8,)6$������3D�&�6�$�

��� ����������� WKH� PRWLRQ� ZDV� GHQLHG�� � 2Q� DSSHDO�� DSSHOODQW� UDLVHV� WKH

IROORZLQJ�FKDOOHQJH�IRU�RXU�UHYLHZ�

'LG� WKH� WULDO� FRXUW� HUU� ZKHQ� LW� UXOHG� WKDW� 8,)6$� DV
DSSOLHG�WR� WKH�IDFWV�RI� WKLV� FDVH�GLG�QRW�ZRUN�DV�DQ
XQFRQVWLWXWLRQDO� GHQLDO� RI� DSSHOODQW¶V� GXH� SURFHVV
ULJKWV"

�$SSHOODQW¶V�%ULHI�DW����

��� 7KH�SDUWLHV�PDUULHG�DQG�UHVLGHG�LQ�3KLODGHOSKLD�&RXQW\��3HQQV\OYDQLD�

2QH�FKLOG��-�1�&���ZDV�ERUQ�RI�WKH�PDUULDJH�RQ�'HFHPEHU�����������,Q�$SULO

������PRWKHU�WRRN�FKLOG�WR�2UHJRQ�DQG��WKHUHDIWHU��FRPPXQLFDWHG�WR�IDWKHU
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WKDW� VKH� ZRXOG� QRW� EH� UHWXUQLQJ�� � ,Q� 2UHJRQ�� PRWKHU� ILOHG� D� GLYRUFH

FRPSODLQW�WKDW�LQFOXGHG�D�FRXQW�IRU�FKLOG�VXSSRUW��

��� 7KH� UHFRUG� LQGLFDWHV�IDWKHU�ZDV�SHUVRQDOO\�VHUYHG�ZLWK�WKH�FRPSODLQW

ZKLOH�LQ�2UHJRQ�DQG�WKDW�KH�ILOHG�SUHOLPLQDU\�REMHFWLRQV�WR�2UHJRQ¶V�SHUVRQDO

MXULVGLFWLRQ� RYHU� KLP��� � 7KH� 2UHJRQ� &RXUW� IRXQG� LW� KDG� SURSHU� SHUVRQDO

MXULVGLFWLRQ� RYHU� WKH� SDUWLHV� DV� ZHOO� DV� MXULVGLFWLRQ� RYHU� WKH� LVVXH� RI� FKLOG

VXSSRUW�SXUVXDQW�WR�WKH�8,)6$���7KH�UHFRUG�IXUWKHU�LQGLFDWHV�WKDW�IDWKHU�PD\

KDYH�ILOHG�D�PRWLRQ�WR�WUDQVIHU�YHQXH�LQ�2UHJRQ��KRZHYHU��QHLWKHU�D�PRWLRQ

WR�WKDW�HIIHFW�QRU�DQ\�RUGHU�RI�GLVSRVLWLRQ�DUH�D�SDUW�RI�WKH�FHUWLILHG�UHFRUG�

DV�FRPSLOHG�IRU�WKLV�&RXUW¶V�UHYLHZ���,W�LV�FOHDU�WKDW�IDWKHU�SDUWLFLSDWHG�LQ�WKH

����������������������������������
��7KH�&LUFXLW� &RXUW� RI� WKH� 6WDWH� RI� 2UHJRQ� IRU� WKH� &RXQW\� RI� :DVKLQJWRQ
GHWHUPLQHG� WKDW�� LQ� WKLV� FDVH�� LW� KDV� MXULVGLFWLRQ� RYHU� PDWWHUV� RI� GLYRUFH�
FKLOG� VXSSRUW� DQG� DWWRUQH\¶V� IHHV� DQG� FRVWV�� EXW� QRW� PDWWHUV� RI� SHUVRQDO
SURSHUW\� GLVWULEXWLRQ�� FKLOG� FXVWRG\� DQG� YLVLWDWLRQ�� � 2Q� $XJXVW� ���� �����
IDWKHU�ILOHG�D�SHWLWLRQ�IRU�FXVWRG\�LQ�3HQQV\OYDQLD���%\�2UGHU�GDWHG�-XQH����
������3HQQV\OYDQLD¶V�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�LVVXHG
DQ�2UGHU�DZDUGLQJ�SULPDU\�SK\VLFDO�FXVWRG\�WR�PRWKHU�DQG�SDUWLDO�SK\VLFDO
FXVWRG\�WR�IDWKHU���0RWKHU¶V�VXEVHTXHQW�PRWLRQ�WR�WUDQVIHU�YHQXH�RI�FXVWRG\
PDWWHUV�IURP�3HQQV\OYDQLD�WR�2UHJRQ�ZDV�GHQLHG�E\�3HQQV\OYDQLD¶V�&RXUW�RI
&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�RQ�0DUFK���������

��:KLOH� IDWKHU�PDNHV�WKH�VWDWHPHQW�WKDW�KH�ZHQW�WR�2UHJRQ�VROHO\�³WR�SLFN
XS�KLV�GDXJKWHU�IRU�SDUWLDO�FXVWRG\�´�LW�DSSHDUV�DV�LI�IDWKHU�ZDV�DFWLQJ�RQ�KLV
RZQ�DQG�QRW�SXUVXDQW�WR�D�3HQQV\OYDQLD�&XVWRG\�2UGHU�UHTXLULQJ�KLP�WR�EH
SUHVHQW�LQ�2UHJRQ��6HH�)DWKHU¶V�3HWLWLRQ�WR�7UDQVIHU�9HQXH�DQG�IRU�3URWHFWLYH
2UGHU��DW�SDUDJUDSK����

0RUHRYHU��WKH�UHFRUG�GRHV�QRW�LQFOXGH�FRSLHV�RI�DQ\�SOHDGLQJV�RU�EULHIV
IDWKHU�DOOHJHGO\�ILOHG�LQ�2UHJRQ�FKDOOHQJLQJ�WKH�VWDWH¶V�SHUVRQDO�MXULVGLFWLRQ�
,G���DW�SDUDJUDSK�����
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0DUFK� ���� ����� 2UHJRQ� KHDULQJ� WKURXJK� FRXQVHO� DQG� YLD� WHOHSKRQH

WHVWLPRQ\�

��� 2Q�6HSWHPEHU����������WKH�2UHJRQ�&RXUW�LVVXHG�D�FKLOG�VXSSRUW�2UGHU

�WKH�2UGHU��GLUHFWLQJ�IDWKHU�WR�SD\������SHU�PRQWK�� �1HLWKHU�SDUW\�ILOHG�DQ

DSSHDO�IURP�WKH�2UGHU���7KHUHDIWHU��IDWKHU�ILOHG�D�PRWLRQ�WR�PRGLI\�VXSSRUW

DQG� D� PRWLRQ� WR� TXDVK� FRQWHPSW� SURFHHGLQJV� SHQGLQJ� DJDLQVW� KLP�� � 2Q

2FWREHU����������WKH�2UHJRQ�&RXUW�JUDQWHG� WKHVH�PRWLRQV��7KH�VDPH�GD\�

IDWKHU�ILOHG�D�SHWLWLRQ�WR�WUDQVIHU�YHQXH�WR�3HQQV\OYDQLD�DUJXLQJ�� LQWHU�DOLD�

WKDW�KH�FDQ�QRW�DIIRUG�WR�DWWHQG�KHDULQJV�RU�SURVHFXWH�KLV�FDVH� LQ�2UHJRQ�

6HH� )DWKHU¶V� 3HWLWLRQ� WR� 7UDQVIHU� 9HQXH� DQG� IRU� 3URWHFWLYH� 2UGHU�� DW

SDUDJUDSK�����

��� $UJXLQJ�WKDW�³>Z@KLOH�2UHJRQ�PD\�KDYH�KDG� MXULVGLFWLRQ�RYHU� >IDWKHU@

LQLWLDOO\�� LW� VKRXOG� QRW� KDYH� FRQWLQXLQJ� MXULVGLFWLRQ� IRU� DG� LQILQLWXP�´� IDWKHU

DYHUV� ³>L@W� LV� JURVVO\� XQIDLU� DQG� LPSURSHU� WKDW� 2UHJRQ� UHWDLQ� MXULVGLFWLRQ

DQG�RU�YHQXH�RYHU�>KLP@´��,G���DW�SDUDJUDSKV����DQG����

��� 8SRQ� FDUHIXO� DQG� H[KDXVWLYH� UHYLHZ� RI� WKH� UHFRUG�� ZH� ILQG� IDWKHU¶V

SULPDU\� FKDOOHQJH� LV� WKH� FRQVWLWXWLRQDOLW\� RI� 2UHJRQ¶V� DSSOLFDWLRQ� RI� WKH

SURYLVLRQV� RI� WKH� 8,)6$� ZKLFK� SHUPLW� 2UHJRQ� WR� H[HUFLVH� SHUVRQDO

MXULVGLFWLRQ�RYHU�KLP�LQ�RUGHU�WR�HVWDEOLVK�D�FKLOG�VXSSRUW�RUGHU���,Q�SHUWLQHQW

SDUW��2UHJRQ¶V�8,)6$�SURYLGHV�

,Q� D� SURFHHGLQJ� WR� HVWDEOLVK�� HQIRUFH� RU� PRGLI\� D
VXSSRUW�RUGHU�RU� WR�GHWHUPLQH�SDUHQWDJH��D� WULEXQDO
RI�WKLV�6WDWH�PD\�H[HUFLVH�SHUVRQDO� MXULVGLFWLRQ�RYHU
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D�QRQUHVLGHQW� LQGLYLGXDO�RU� WKH� LQGLYLGXDO¶V� JXDUGLDQ
RU�FRQVHUYDWRU�LI�

��� 7KH� LQGLYLGXDO� LV� SHUVRQDOO\� VHUYHG� ZLWK
QRWLFH�ZLWKLQ�WKLV�6WDWH�

���256������������:KHQ�WULEXQDO�PD\�H[HUFLVH�SHUVRQDO� MXULVGLFWLRQ

RYHU�QRQUHVLGHQW���&RPSDUH����3D�&�6�$����������%DVHV�IRU�MXULVGLFWLRQ

RYHU�QRQUHVLGHQW��ZKLFK�FRQWDLQV�YLUWXDOO\�LGHQWLFDO�ODQJXDJH�

��� ³7KH�'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�RSHUDWHV�DV�D

OLPLWDWLRQ�RQ�WKH�MXULVGLFWLRQ�RI�VWDWH�FRXUWV�WR�HQWHU�MXGJPHQWV�DIIHFWLQJ�WKH

ULJKWV�RU�LQWHUHVWV�RI�QRQUHVLGHQW�GHIHQGDQWV�´��.XONR�Y��6XSHULRU�&RXUW�RI

&DOLIRUQLD�� ���� 8�6�� ���� ���� ��� 6�&W�� ������ ������ ��� /�(G��G� ����� BBB

�������� � ³7KH� H[LVWHQFH� RI� SHUVRQDO� MXULVGLFWLRQ� �� �� �� GHSHQGV� XSRQ� WKH

SUHVHQFH� RI� UHDVRQDEOH� QRWLFH� WR� WKH� GHIHQGDQW� WKDW� DQ� DFWLRQ� KDV� EHHQ

EURXJKW� DQG�D� VXIILFLHQW� FRQQHFWLRQ� EHWZHHQ� WKH� GHIHQGDQW� DQG� WKH� IRUXP

6WDWH� WR�PDNH� LW� IDLU� WR� UHTXLUH� GHIHQVH� RI� WKH� DFWLRQ� LQ� WKH� IRUXP�´� � ,G�

�FLWDWLRQV�RPLWWHG��

��� )DWKHU�DUJXHV�KH�ZDV�³VHW�XS´���+H�FRQWHQGV�KH�ZDV�SUHVHQW�LQ�2UHJRQ

VROHO\� IRU� WKH� SXUSRVH� RI� SLFNLQJ� XS� KLV� \RXQJ� FKLOG� DQG� WKDW� KH� ZHQW� WR

2UHJRQ�RQO\�EHFDXVH�PRWKHU�FODLPHG�WR�EH�XQDEOH�WR�WUDYHO�ZLWK�WKH�FKLOG�WR

3HQQV\OYDQLD����)DWKHU�FODLPV�WR�KDYH�EHHQ�VHUYHG�ZLWK�WKH�GLYRUFH�DQG�FKLOG

VXSSRUW�FRPSODLQW�ZKHQ�KH�DUULYHG�LQ�WKH�2UHJRQ�DLUSRUW�

��� :KLOH� LW� DSSHDUV� WKDW� IDWKHU� UDLVHG� WLPHO\� MXULVGLFWLRQDO� FKDOOHQJHV�

IDWKHU�GRHV�QRW�DUJXH��QRU�LV�WKHUH�DQ\�HYLGHQFH�RI�UHFRUG�WR�VXJJHVW�� WKDW

KH� KDV� EHHQ� GHQLHG� WKH� DELOLW\� WR� VHHN� UHYLHZ� RI� 2UHJRQ¶V� &LUFXLW� &RXUW
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GHFLVLRQ� WKDW� LW� KDG� SHUVRQDO� MXULVGLFWLRQ� RYHU� KLP�� � :KLOH� LW� LV� FOHDU� WKDW

FHUWDLQ�GRFXPHQWV�UHODWLYH�WR�WKLV�FDVH�DUH�QRW�D�SDUW�RI�WKH�FHUWLILHG�UHFRUG�

ZH�ILQG�QR�UHIHUHQFH�WR�RU�DQ\�VXJJHVWLRQ�RI�IDWKHU�KDYLQJ�VRXJKW�UHYLHZ�E\

DQ�2UHJRQ�DSSHOODWH�FRXUW�

���� ,Q�6KHUUHU�Y��6KHUUHU������8�6����������6�&W�����������/�(G������

��������WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�KHOG�WKDW�ZKHUH�D�QRQUHVLGHQW�LQ�D

PDULWDO�GLVVROXWLRQ�FDVH�ZDV�³DIIRUGHG�KLV�GD\�LQ�FRXUW�ZLWK�UHVSHFW�WR�HYHU\

LVVXH�LQYROYHG�LQ�WKH�OLWLJDWLRQ��LQFOXGLQJ�WKH�MXULVGLFWLRQDO�LVVXH´�DQG�KDV�QRW

VRXJKW� WKH� DSSURSULDWH� UHYLHZ�� ³WKHUH� LV� QRWKLQJ� LQ� WKH� FRQFHSW� RI� GXH

SURFHVV�ZKLFK�GHPDQGV�WKDW�D�GHIHQGDQW�EH�DIIRUGHG�D�VHFRQG�RSSRUWXQLW\

WR�OLWLJDWH�WKH�H[LVWHQFH�RI�MXULVGLFWLRQDO�IDFWV�´��,G��DW������8�6��DW�������,Q

6KHUUHU�� WKH�SDUWLHV� UHVLGHG� LQ�0DVVDFKXVHWWV� DV�KXVEDQG�DQG�ZLIH�� �:LIH

OHIW�DQG�ZHQW�WR�)ORULGD��ZKHUH�VKH�ILOHG� IRU�GLYRUFH�� �+XVEDQG� UHWDLQHG�DQ

DWWRUQH\�� HQWHUHG� D� JHQHUDO� DSSHDUDQFH�� DSSHDUHG� SHUVRQDOO\� EHIRUH� WKH

)ORULGD�&RXUW�DQG�SDUWLFLSDWHG�LQ�WKH�SURFHHGLQJV�

���� ,Q�WKH�SUHVHQW�FDVH��KRZHYHU��WKHUH�LV�QR�HYLGHQFH�WKDW�IDWKHU�HQWHUHG

D�JHQHUDO�DSSHDUDQFH�DQG�LW�DSSHDUV�DV�LI�IDWKHU¶V�SDUWLFLSDWLRQ�LQ�WKH�2UHJRQ

SURFHHGLQJV� ZDV� RQO\� YLD� WHOHSKRQH� DQG� WKURXJK� KLV� DWWRUQH\��

1HYHUWKHOHVV��LW�LV� FOHDU� WKDW� IDWKHU� ILOHG�VXEVHTXHQW�PRWLRQV� UHJDUGLQJ� WKH

����������������������������������
�
� 8SRQ� UHYLHZ� RI� PRWKHU¶V� VXSSOHPHQWDO� UHSURGXFHG� UHFRUG�� ZH� ILQG� WKDW
GXULQJ� WKH� 0DUFK� ���� ����� KHDULQJ�� FRXQVHO� IRU� PRWKHU� DUJXHG� WR� WKH
2UHJRQ� &RXUW� WKDW� IDWKHU� HQWHUHG� D� JHQHUDO� DSSHDUDQFH� LQ� 2UHJRQ�� � 8SRQ
UHYLHZ� RI� WKH� UHFRUG�� KRZHYHU��ZH� ILQG�QR� HYLGHQFH� WKDW� IDWKHU� HQWHUHG� D
JHQHUDO�DSSHDUDQFH�
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2UGHU� DQG� WKHUH� LV� QR� HYLGHQFH� KH� SUHVHUYHG� D� SHUVRQDO� MXULVGLFWLRQ

FKDOOHQJH�� � 0RUHRYHU�� WR� WKH� H[WHQW� IDWKHU� VHHNV� WR� FKDOOHQJH� WKH

FRQVWLWXWLRQDOLW\� RI� WKH� 2UHJRQ� VWDWXWH� WKDW� HQDEOHG� 2UHJRQ� WR� H[HUFLVH

SHUVRQDO�MXULVGLFWLRQ�RYHU�KLP��WKH�DSSURSULDWH�PDQQHU�LQ�ZKLFK�WR�FKDOOHQJH

WKH� YDOLGLW\� RI� WKH� VWDWXWH� ZDV� E\� GLUHFW� DSSHDO� WR� WKH� 2UHJRQ� &RXUW� RI

$SSHDOV���$V�SUHYLRXVO\�VWDWHG��WKHUH�LV�QR�HYLGHQFH�RI�UHFRUG�WKDW�VXFK�DQ

DSSHDO� ZDV� WDNHQ�� � (YHQ� LI� D� GLUHFW� DSSHDO� KDG� EHHQ� WDNHQ�� DQ\� LVVXH

UHJDUGLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�2UHJRQ�VWDWXWH�ZRXOG�EH�ZDLYHG�XQOHVV

SUHVHUYHG�DW�WKH�WULDO�FRXUW�OHYHO�

���� ,Q�.XONR�� VXSUD�� .XONR�� D� UHVLGHQW� RI� 1HZ� <RUN�� HQWHUHG� D� VSHFLDO

DSSHDUDQFH�LQ�&DOLIRUQLD�DQG�ILOHG�D�PRWLRQ�WR�TXDVK�� �+H�DUJXHG�&DOLIRUQLD

ODFNHG� VXIILFLHQW� PLQLPXP� FRQWDFWV� ZLWK� KLP� WR� ZDUUDQW� LWV� H[HUFLVH� RI

SHUVRQDO�MXULVGLFWLRQ�RYHU�KLP�LQ�WKH�SDUWLHV¶�FKLOG�VXSSRUW�FDVH���7KH�PRWLRQ

ZDV� GHQLHG� DQG� .XONR� ILOHG� DQ� DSSHDO� WR� WKH� &DOLIRUQLD� &RXUW� RI� $SSHDOV�

ZKLFK�DIILUPHG�WKH�GHQLDO�RI�KLV�PRWLRQ�� �1H[W��.XONR�VRXJKW�UHYLHZ�E\�WKH

&DOLIRUQLD� 6XSUHPH� &RXUW�� � 2QFH� DJDLQ� WKH� GHFLVLRQ� WKDW� &DOLIRUQLD� KDG

SHUVRQDO� MXULVGLFWLRQ�RYHU�.XONR�ZDV�DIILUPHG�� �7KH�8QLWHG�6WDWHV�6XSUHPH

&RXUW��KRZHYHU��H[DPLQHG�WKH�UDWLRQDOH�RI�WKH�&DOLIRUQLD�6XSUHPH�&RXUW�DQG

IRXQG�QR�EDVLV�IRU�&DOLIRUQLD¶V�H[HUFLVH�RI�SHUVRQDO�MXULVGLFWLRQ�RYHU�.XONR��

����������������������������������
��³/LNH�DQ\�VWDQGDUG� WKDW� UHTXLUHV�D�GHWHUPLQDWLRQ�RI� µUHDVRQDEOHQHVV�¶� WKH
µPLQLPXP�FRQWDFWV¶� WHVW�RI�>,QWHUQDWLRQDO�6KRH�&R��Y��:DVKLQJWRQ�����
8�6�� ����� ��� 6�&W�� ����� ��� /�(G�� ��@� LV� QRW� VXVFHSWLEOH� WR� PHFKDQLFDO
DSSOLFDWLRQ�� UDWKHU�� WKH� IDFWV� RI� HDFK� FDVH�PXVW� EH� ZHLJKHG� WR� GHWHUPLQH
ZKHWKHU� WKH� UHTXLVLWH� µDIILOLDWLQJ� FLUFXPVWDQFHV¶� DUH� SUHVHQW�´� .XONR� Y�



-��$��������

�����

���� %DVHG� XSRQ� RXU� UHYLHZ� RI� WKH� SURFHGXUDO� KLVWRU\� RI� WKLV� FDVH� DV

UHSUHVHQWHG�LQ�WKH�FHUWLILHG�UHFRUG��ZH�ILQG�IDWKHU¶V�FKDOOHQJH�WR�KDYH�EHHQ

LPSURSHUO\� UDLVHG� LQ� WKH� &RPPRQZHDOWK� RI� 3HQQV\OYDQLD�� � )DWKHU� LV

SUHFOXGHG�IURP�FROODWHUDOO\�DWWDFNLQJ�WKH� LVVXHV�RI�SHUVRQDO� MXULVGLFWLRQ�DQG

WKH� FRQVWLWXWLRQDOLW\� RI� WKH� 2UHJRQ� VWDWXWH� LQ� 3HQQV\OYDQLD� DQG�� WKHUHIRUH�

WKH�GHQLDO�RI�KLV�SHWLWLRQ�WR�WUDQVIHU�YHQXH�ZDV�DSSURSULDWH�

���� 2UGHU�DIILUPHG�

�������������������������������������������������������������������������������������������������������������
6XSHULRU�&RXUW�RI�&DOLIRUQLD�� ����8�6�� ���� ���� ���6�&W����������������
/�(G��G������BBB��������


