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�� $QWKRQ\� DQG� 'RQQD� )UDJDOH�� KXVEDQG� DQG� ZLIH�� DSSHDO� IURP� WKH

MXGJPHQW�HQWHUHG�RQ�-XQH���������LQ�IDYRU�RI�WKH�DSSHOOHH��0DUN�3��%ULJKDP�

0�'�

�� 2Q�'HFHPEHU����������DSSHOODQW�KXVEDQG�ZDV�WDNHQ�WR�WKH�HPHUJHQF\

URRP� RI� D� ORFDO� KRVSLWDO� DIWHU� D� �������� SRXQG� UROO� RI� ILEHUJODVV� IHOO� DQG

VQDSSHG� EDFN� DSSHOODQW¶V�ZULVW� DW� KLV� SODFH� RI� HPSOR\PHQW�� � 6HYHUDO� GD\V

ODWHU��DSSHOODQW�VDZ�D�SK\VLFLDQ�DW�DQ�RFFXSDWLRQDO�KHDOWK�FHQWHU���'XH�WR�WKH

QDWXUH� RI� KLV� LQMXU\�� DSSHOODQW�KXVEDQG�ZDV� UHIHUUHG� WR� DSSHOOHH��ZKR� VDZ

KLP�WKDW�VDPH�GD\�

�� $SSHOOHH� WRRN� [�UD\V� DQG� SODFHG� DSSHOODQW�KXVEDQG� LQ� D� VKRUW�DUP

FDVW���7KH�[�UD\V�WDNHQ�DIWHU�WKH�FDVW�ZDV�UHPRYHG�WZR�ZHHNV�ODWHU�VKRZHG

QR�DEQRUPDOLWLHV���$SSHOOHH�SUHVFULEHG�WKHUDS\�DQG�ZRUN�KDUGHQLQJ���%\�0D\

������DSSHOODQW�KXVEDQG�UHWXUQHG�WR�ZRUN��KDYLQJ�UHJDLQHG�VWUHQJWK�DQG�IXOO
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PRWLRQ�LQ�KLV�KDQG�DQG�ZULVW���$SSHOODQW��KRZHYHU��UH�LQMXUHG�KLV�ZULVW�RQ�KLV

IRXUWK� GD\� EDFN� DW� ZRUN�� � 8SRQ� H[DPLQLQJ� DSSHOODQW�KXVEDQG�� DSSHOOHH

RUGHUHG� WHVWV� DQG� GHFLGHG�� DV� WKH� ZULVW� FRQGLWLRQ� ZDV� QRW� VLJQLILFDQWO\

LPSURYLQJ��WR�UHIHU�DSSHOODQW�KXVEDQG�WR�DQRWKHU�SK\VLFLDQ��'U��+X[WHU�

�� +X[WHU�RUGHUHG�D�&$7�VFDQ�WKDW�UHYHDOHG�QR�ERQH�DEQRUPDOLW\���$IWHU�D

VXEVHTXHQW� HYDOXDWLRQ� E\� \HW� DQRWKHU� SK\VLFLDQ�� WKH� VRXUFH� RI

DSSHOODQW�KXVEDQG¶V�FRQGLWLRQ�DOOHJHGO\�ZDV�GLVFRYHUHG�� �+H�ZDV�GLDJQRVHG

ZLWK� GRUVDO� VXEOX[DWLRQ� RI� WKH� GLVWDO� UDGLRXOQDU� MRLQW� DQG� XQGHUZHQW� ILYH

VXUJHULHV�WKDW� LQYROYHG� WKH�IXVLRQ�RI�ERQHV�DQG�WKH�FUHDWLRQ�RI�DQ�DUWLILFLDO

MRLQW����6HH�7ULDO�&RXUW�2SLQLRQ��6DQFKH]��-������������DW������

�� $SSHOODQWV� LQLWLDWHG� WKLV� PHGLFDO� PDOSUDFWLFH� DFWLRQ� DOOHJLQJ� DSSHOOHH

IDLOHG� WR� SURSHUO\� GLDJQRVH� DQG� WUHDW� DSSHOODQW�KXVEDQG¶V� ZULVW� LQMXU\�

)ROORZLQJ�D�1RYHPEHU������MXU\�WULDO��D�XQDQLPRXV�YHUGLFW�IDYRULQJ�DSSHOOHH

ZDV�UHWXUQHG�

�� $SSHOODQWV�SUHVHQW�WKH�IROORZLQJ�FKDOOHQJH�IRU�RXU�UHYLHZ�

:KHWKHU�WKH�+RQRUDEOH�7ULDO�&RXUW�-XGJH�FRPPLWWHG
UHYHUVLEOH� HUURU� LQ� LQVWUXFWLQJ� WKH� MXU\� SXUVXDQW� WR
>DSSHOOHH¶V@�UHTXHVWV�IRU�FKDUJHV�QXPEHUV�HLJKW�DQG
QLQH�FRQFHUQLQJ�D�SK\VLFLDQ¶V�µEHVW�MXGJPHQW¶�DQG�RU
µPHUH� HUURU� RI� MXGJPHQW¶� RYHU� >DSSHOODQWV¶@
REMHFWLRQ"

�$SSHOODQWV¶�%ULHI�DW����

:H� UHYLHZ� D� FKDOOHQJH� WR� D� MXU\� LQVWUXFWLRQ� WR
GHWHUPLQH� LI� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� RU
FRPPLWWHG�DQ�HUURU�RI�ODZ���:H�ZLOO�QRW�JUDQW�D�QHZ
WULDO�EHFDXVH�RI�DQ�HUURQHRXV�MXU\�LQVWUXFWLRQ�XQOHVV
WKH� MXU\� FKDUJH� LQ� LWV� HQWLUHW\� ZDV� XQFOHDU�
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LQDGHTXDWH��RU�WHQGHG�WR�PLVOHDG�RU�FRQIXVH�WKH�MXU\�
(YHQ� LI�D�WULDO� FRXUW�KDV� UHIXVHG�WR�JLYH� D� SURSRVHG
LQVWUXFWLRQ�WKDW�FRQWDLQHG�D�FRUUHFW�VWDWHPHQW�RI�WKH
ODZ��ZH�ZLOO�QRW�JUDQW�D�QHZ�WULDO�RQ�WKH�EDVLV�WKHUHRI
LI� WKH� VXEVWDQFH� RI� WKDW� LQVWUXFWLRQ�ZDV� FRYHUHG� E\
WKH�WULDO�FRXUW¶V�FKDUJH�DV�D�ZKROH�

6RXWKDUG�Y��7HPSOH�8QLYHUVLW\�+RVSLWDO������$��G�����������3D��6XSHU�

������ �UHDUJXPHQW�GHQLHG���FLWLQJ�%RXWWH�Y��6HLWFKLN�� ����$��G����� �3D�

6XSHU�� ������� DQG� 6DQWDUODV� Y�� /HDVHZD\� 0RWRUFDU� 7UDQVS�� &R��� ���

$��G������3D��6XSHU��������

�� $SSHOODQWV�DUJXH�WKH�FRXUW¶V�LQVWUXFWLRQV�WR�WKH�MXU\�ZHUH�HUURQHRXV�LQ

WKDW� WKH\� UHIOHFW� ³RXWPRGHG´� DQG� ³DEURJDWHG´� ODQJXDJH�� � $GGLWLRQDOO\�

DSSHOODQWV�FRQWHQG�VXFK�ODQJXDJH��HYHQ�LI�IRXQG�WR�EH�DFFHSWDEOH�JHQHUDOO\�

LV� LQDSSURSULDWH� LQ� WKLV� FDVH�� ZKLFK� UHJDUGV� DQ� DOOHJHG� IDLOXUH� WR� SURSHUO\

GLDJQRVH�� � 8SRQ� FDUHIXO� UHYLHZ� RI� WKH� UHFRUG� DQG� DSSOLFDEOH� FDVH� ODZ�� ZH

FRQFOXGH�DSSHOODQWV¶�DUJXPHQWV�ODFN�PHULW�

�� ³µ,Q�UHYLHZLQJ�D�WULDO�FRXUW¶V�FKDUJH�WR�WKH�MXU\��ZH�PXVW�QRW�WDNH�WKH

FKDOOHQJHG�ZRUGV�RU�SDVVDJH�RXW�RI�FRQWH[W�RI�WKH�ZKROH�RI�WKH�FKDUJH��EXW

PXVW� ORRN� WR� WKH� FKDUJH� LQ� LWV� HQWLUHW\�¶´� � -HWHU� Y�� 2ZHQV�&RUQLQJ

)LEHUJODV�&RUS�������$��G�����������3D��6XSHU���������TXRWLQJ�6WHZDUW�Y�

0RWWV�� ���� 3D�� ����� ����� ���� $��G� ����� ���� �������� � 7KH� LQVWUXFWLRQ� LQ

SHUWLQHQW�SDUW�IROORZV�

0HPEHUV�RI�WKH�MXU\��LI�D�SDWLHQW�VKRXOG�VXVWDLQ
DQ� LQMXU\� RU� KDUP� ZKLOH� XQGHUJRLQJ� PHGLFDO� FDUH�
DQG�WKDW�LQMXU\�RU�KDUP�UHVXOWV� IURP�WKH�SK\VLFLDQ¶V
ODFN� RI� NQRZOHGJH� RU� DELOLW\�� RU� IURP� KLV� IDLOXUH� WR
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H[HUFLVH� UHDVRQDEOH�FDUH�� WKHQ�KH� LV� UHVSRQVLEOH� IRU
WKH�LQMXULHV�ZKLFK�DUH�WKH�UHVXOW�RI�KLV�DFW�

,I�� RQ� WKH� RWKHU� KDQG�� KH� KDV� XVHG� KLV� EHVW
MXGJPHQW�DQG�KH�KDV�H[HUFLVHG�UHDVRQDEOH�FDUH��DQG
KDV� D� UHTXLVLWH� NQRZOHGJH� RU� DELOLW\�� HYHQ� WKRXJK
FRPSOLFDWLRQV� UHVXOWHG�� WKHQ� WKH� SK\VLFLDQ� LV� QRW
UHVSRQVLEOH�

7KH� UXOH� UHTXLULQJ� D� SK\VLFLDQ� WR�XVH� KLV� EHVW
MXGJPHQW� GRHV� QRW�PDNH� WKH� SK\VLFLDQ� OLDEOH� IRU� D
PHUH�HUURU�LQ�MXGJPHQW��SURYLG>HG@�KH�GRHV�ZKDW�KH
WKLQNV�EHVW�DIWHU�D�FDUHIXO�H[DPLQDWLRQ�� �7KH�UXOH�RI
UHDVRQDEOH�FDUH�GRHV�QRW�UHTXLUH�WKH�H[HUFLVH�RI�WKH
KLJKHVW�SRVVLEOH�GHJUHH�RI�FDUH���,W�UHTXLUHV�RQO\�WKDW
WKH� GRFWRU� H[HUFLVH� WKDW� GHJUHH� RI� FDUH� WKDW� D
UHDVRQDEO\� SUXGHQW� SK\VLFLDQ� ZRXOG� H[HUFLVH� XQGHU
WKH�VDPH�FLUFXPVWDQFHV�

�7�7�������������DW������HPSKDVLV�DGGHG��

�� $SSHOODQWV� WDNH� LVVXH� ZLWK� WKH� FRXUW¶V� XVH� RI� WKH� WHUPV� ³EHVW

MXGJPHQW´� DQG� ³PHUH� HUURU� LQ� MXGJPHQW´� DQG� FRQWHQG� WKH\� KDYH� EHHQ

UHSODFHG�E\� ³GLIIHULQJ�VFKRROV�RI� WKRXJKW´�WHUPLQRORJ\��� � ³$�WULDO� MXGJH�KDV

ZLGH�ODWLWXGH�LQ�KLV�KHU�FKRLFH�RI�ODQJXDJH�ZKHQ�FKDUJLQJ�WKH�MXU\��SURYLGHG

WKDW� WKH� MXGJH� IXOO\� DQG� DGHTXDWHO\� FRQYH\V� WKH� DSSOLFDEOH� ODZ�´� � -HWHU�

VXSUD�

��� ,Q�6RGD�Y��%DLUG������$��G�������3D��6XSHU���������DSSHDO�GHQLHG�

���� 3D�� ����� ���� $��G� ���� �������� WKLV� &RXUW� DGGUHVVHG� WKH� LVVXH� RI

ZKHWKHU�D�MXU\�FKDUJH�XVLQJ�³HUURU�LQ�MXGJPHQW´�WHUPLQRORJ\�ZDV�HUURQHRXV�

8SRQ� UHYLHZ� RI� WKH� LQVWUXFWLRQ� DW� LVVXH�� ZH� GHWHUPLQHG� VDLG� LQVWUXFWLRQ

����������������������������������
��7KH�GRFWULQH�UHJDUGLQJ�GLIIHULQJ�VFKRROV�RI� WKRXJKW�ZDV�DOVR�GLVFXVVHG�E\
WKH�WULDO�FRXUW�LQ�LWV�FKDUJH�RI�WKH�MXU\����6HH�7�7�������������DW������
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DGHTXDWHO\�FRQYH\HG�WKH�UXOH�³WKDW�D�SK\VLFLDQ�LV�QRW�H[FXVHG�IRU�DQ�HUURU�RI

MXGJPHQW�ZKLFK�LV�QHJOLJHQW��JURVV�RU�UHFNOHVV�´��,G��DW��������6LPLODUO\��LQ

WKH�SUHVHQW�FDVH��WKH�FRXUW�SURSHUO\�FKDUJHG�WKH�MXU\�WKDW�ZKHWKHU�DSSHOOHH

H[HUFLVHG�UHDVRQDEOH�FDUH�ZDV�GHWHUPLQDWLYH�RI�KLV�UHVSRQVLELOLW\�

�>,@I�D�SDWLHQW�VKRXOG�VXVWDLQ�DQ�LQMXU\�������IURP�WKH
SK\VLFLDQ¶V� ODFN�RI�NQRZOHGJH�RU�DELOLW\��RU� IURP�KLV
IDLOXUH� WR� H[HUFLVH� UHDVRQDEOH� FDUH�� WKHQ� KH� LV
UHVSRQVLEOH�IRU�WKH�LQMXULHV«�

,I�� RQ� WKH� RWKHU� KDQG�� KH� KDV� XVHG� KLV� EHVW
MXGJPHQW�DQG�KH�KDV�H[HUFLVHG�UHDVRQDEOH�FDUH��DQG
KDV� D� UHTXLVLWH� NQRZOHGJH� RU� DELOLW\�� HYHQ� WKRXJK
FRPSOLFDWLRQV� UHVXOWHG�� WKHQ� WKH� SK\VLFLDQ� LV� QRW
UHVSRQVLEOH�

7KH� UXOH� UHTXLULQJ� D� SK\VLFLDQ� WR�XVH� KLV� EHVW
MXGJPHQW� GRHV� QRW�PDNH� WKH� SK\VLFLDQ� OLDEOH� IRU� D
PHUH�HUURU�LQ�MXGJPHQW��SURYLG>HG@�KH�GRHV�ZKDW�KH
WKLQNV�EHVW�DIWHU�D�FDUHIXO�H[DPLQDWLRQ�

�7�7���VXSUD��HPSKDVLV�DGGHG��

��� ,Q�FRQWUDVW�WR�WKH�LQVWUXFWLRQ�UHJDUGLQJ�D�SK\VLFLDQ¶V�H[HUFLVH�RI�KLV�RU

KHU� EHVW� MXGJPHQW�� WKH� GLIIHULQJ� VFKRROV� RI� WKRXJKW� GRFWULQH� ³SURYLGHV� D

FRPSOHWH� GHIHQVH� WR� D� PDOSUDFWLFH� FODLP� ZKHQ� WKH� SUHVFULEHG� PHGLFDO

WUHDWPHQW�RU�SURFHGXUH�KDV�EHHQ�DSSURYHG�E\�RQH�JURXS�RI�PHGLFDO�H[SHUWV

HYHQ� WKRXJK� DQ� DOWHUQDWH� JURXS� UHFRPPHQGV� DQRWKHU� DSSURDFK�� RU� WKH

H[SHUWV�DJUHH�WKDW�DOWHUQDWLYH�WUHDWPHQWV�RU�SURFHGXUHV�DUH�DFFHSWDEOH���7KH

GRFWULQH�LV�DSSOLFDEOH�RQO\�ZKHUH�WKHUH�LV�PRUH�WKDQ�RQH�DFFHSWHG�PHWKRG�RI

WUHDWPHQW� RU� SURFHGXUH�´� �/HYLQH� Y�� 5RVHQ������ 3D�� ����� ����� ���� $��G

�����������������HPSKDVLV�DGGHG���FLWLQJ�-RQHV�Y��&KLGHVWHU������3D�����
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����$��G��������������6HH�DOVR�6LQFODLU�Y��%ORFN������3D�����������$��G

��������������7KHUH�LV�QR�HYLGHQFH�WKH�LQVWUXFWLRQ�ZDV�YDJXH��DPELJXRXV�

PLVOHDGLQJ� RU� RWKHUZLVH� FRQIXVLQJ� DQG�� DFFRUGLQJO\�� ZH� ILQG� QR� PHULW� LQ

DSSHOODQW¶V� FKDOOHQJH� WR� WKH� FRXUW¶V� XVH� RI� WHUPLQRORJ\� H[SUHVVLQJ� WKH

DSSOLFDEOH�ODZ��ZKLFK�KDV�QR�UHODWLRQVKLS�WR�WKH�GLIIHULQJ�VFKRROV�RI�WKRXJKW

GRFWULQH���$V�WKH�WULDO�FRXUW�VWDWHG��³>Y@LHZLQJ�WKLV�FKDUJH��LQ�UHODWLRQ�WR�WKH

HQWLUH�FKDUJH��DJDLQVW�WKH�HYLGHQFH�ZKLFK�ZDV�DGPLWWHG�GXULQJ�WKH�WULDO��LW�LV

FOHDU� WKDW� WKH� MXU\� ZDV� LQIRUPHG� WKDW� HUURUV� LQ� MXGJPHQW� GR� QRW� H[FXVH

SK\VLFLDQV�LI�WKHLU�MXGJPHQW�GLG�QRW�FRPSRUW�ZLWK�WKH�DSSOLFDEOH�VWDQGDUG�RI

FDUH�´���7ULDO�&RXUW�2SLQLRQ�DW����

��� $GGLWLRQDOO\��DSSHOODQWV�DUJXH�XVH�RI�VXFK�ODQJXDJH�ZDV�HUURQHRXV� LQ

WKDW�LW�LV�LQDSSURSULDWH�LQ�D�FDVH�DOOHJLQJ�IDLOXUH�WR�SURSHUO\�GLDJQRVH���7KLV

DUJXPHQW�LV�SUHPLVHG�XSRQ�DSSHOODQWV¶�SULPDU\�FRQWHQWLRQ�WKDW�WKH�³GLIIHULQJ

VFKRROV�RI�WKRXJKW´�WHUPLQRORJ\�KDV�UHSODFHG�WKH�³EHVW�MXGJPHQW´�ODQJXDJH�

:KLOH�WKH�FDVH�ODZ�XSRQ�ZKLFK�DSSHOODQWV�UHO\�KROGV�WKDW�GLIIHULQJ�VFKRROV�RI

WKRXJKW� LQVWUXFWLRQV�DUH� LQDSSURSULDWH� LQ� IDLOXUH� WR�GLDJQRVH�FDVHV��ZH� ILQG

QR� VXSSRUW� IRU� DSSHOODQWV¶� WKHRU\� WKDW� D� VLPLODU� UXOH� DSSOLHV� WR� WKH� ³EHVW

MXGJPHQW´� LQVWUXFWLRQ�� � 6HH� 6LQFODLU�� VXSUD�� /HYLQH�� VXSUD�� DQG

0RUJDQVWHLQ� Y�� +RXVH�� ���� $��G� ����� �3D�� 6XSHU�� ������� DSSHDO

GLVPLVVHG�DV�LPSURYLGHQWO\�JUDQWHG������3D�����������$��G�������������

��� $V� WKH� ³EHVW� MXGJPHQW´� LQVWUXFWLRQ�DQG�³GLIIHULQJ� VFKRROV� RI� WKRXJKW´

GRFWULQH�DUH�WZR�PXWXDOO\�H[FOXVLYH�OHJDO�FRQFHSWV�DQG�WKH�LQVWUXFWLRQ�JLYHQ



-��$��������

�����

LQ� WKH�SUHVHQW�FDVH�SURSHUO\�DQG�FOHDUO\�VWDWHG� WKH�DSSOLFDEOH� UXOHV�RI� ODZ�

ZH�ILQG�QR�VXSSRUW�IRU�DSSHOODQWV¶�DUJXPHQWV�

��� -XGJPHQW�DIILUPHG�


