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�� $SSHOODQWV��(GZDUG�DQG�'HERUDK�=DZLHUXFKD��DSSHDO�IURP�WKH�-DQXDU\

���������2UGHU�HQWHULQJ�MXGJPHQW�LQ�WKHLU�IDYRU�DQG�DJDLQVW�WKH�3KLODGHOSKLD

&RQWULEXWRUVKLS�,QVXUDQFH�&RPSDQ\��3&,&��LQ�WKH�DPRXQW�RI�����������

�� 7KH� VWLSXODWHG� IDFWV� DUH� VXPPDUL]HG� DV� IROORZV�� $SSHOODQWV� RZQHG� D

KRPH�LQ�3KLODGHOSKLD�ZKLFK�ZDV�LQVXUHG�E\�3&,&���7KH�HIIHFWLYH�GDWHV�RI�WKH

SROLF\�ZHUH�6HSWHPEHU����������WR�6HSWHPEHU������������2Q�-XO\����������

DSSHOODQWV¶�KRPH�VXVWDLQHG�D�WKHIW�ORVV�DV�D�UHVXOW�RI�D�EXUJODU\���$SSHOODQWV

VXEPLWWHG�D�FODLP�XQGHU�WKHLU�SROLF\�ZKLFK�LQFOXGHG�D�WZHOYH�SDJH�LQYHQWRU\

RI�VWROHQ�LWHPV�WRWDOLQJ��������������:LWK�D�IHZ�H[FHSWLRQV��� WKH�LQYHQWRU\

����������������������������������
�
�7KH�WRWDO�YDOXH�RI�WKH�IROORZLQJ�LWHPV�LV�����������DQG�LW�LV�XQGLVSXWHG�WKDW
WKH\�DUH�FRYHUHG�XQGHU�WKH�SROLF\�� � WZLQ�F\OLQGHU�WDQN�W\SH�FRPSUHVVRU�RQ
ZKHHOV��HOHFWULF�ZHOGHU����´�GLUW�ELNH��ZHHG�ZKDFNHU��ZKDFNHU�DQG�WULPPHU�
HOHFWULF�OHDI�EORZHU��DQG�D�ODZQ�PRZHU�
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FRQVLVWHG�RI�WRROV�ZKLFK�ZHUH�XVHG�E\�DSSHOODQW�KXVEDQG�IRU�ERWK�EXVLQHVV

DQG�SHUVRQDO�SXUSRVHV�XS�XQWLO� -DQXDU\���� �����DIWHU�ZKLFK�� DQG�XQWLO� WKH

WLPH�RI� WKH� ORVV� RQ� -XO\����� ������ WKH� WRROV�ZHUH�XVHG� VROHO\� IRU� SHUVRQDO

SXUSRVHV����$IWHU�UHFHLYLQJ�QRWLFH�DQG�SURRI�RI�WKH�ORVV�FODLPHG��3&,&�OLPLWHG

DSSHOODQWV¶�UHFRYHU\�IRU�WKH�WRROV�WR��������EDVHG�XSRQ�WKH�IROORZLQJ�SROLF\

OLPLWDWLRQ�

6SHFLDO� /LPLWV� RI� /LDELOLW\�� � 7KHVH� OLPLWV� GR� QRW
LQFUHDVH�WKH�&RYHUDJH�&�OLPLW�RI�OLDELOLW\���7KH�VSHFLDO
OLPLW� IRU�HDFK�QXPEHUHG�FDWHJRU\�EHORZ� LV� WKH� WRWDO
OLPLW�IRU�HDFK�ORVV�IRU�DOO�SURSHUW\�LQ�WKDW�FDWHJRU\�

�����

�� ������ RQ� SURSHUW\�� RQ� WKH� ³UHVLGHQFH
SUHPLVHV�´� XVHG� DW� DQ\� WLPH� RU� LQ� DQ\
PDQQHU�IRU�DQ\�³EXVLQHVV´�SXUSRVH�

7KXV�� WKH� WRWDO� UHFRYHU\� IRU� DOO� LWHPV� VWROHQ� ZDV� ���������� �������� SOXV

�����������

�� 2Q� -XO\� ��� ������ DSSHOODQWV� ILOHG� D� FRPSODLQW� DJDLQVW� 3&,&� DOOHJLQJ

EUHDFK�RI� FRQWUDFW� DQG�EDG� IDLWK�� � %RWK� SDUWLHV� ILOHG�PRWLRQV� IRU� VXPPDU\

MXGJPHQW�DQG�ZDLYHG�WKHLU�ULJKWV�WR�RUDO�DUJXPHQW��7KH�WULDO�FRXUW�HQWHUHG

MXGJPHQW� LQ� IDYRU� RI� DSSHOODQWV� LQ� WKH� DPRXQW� RI� ���������� WKHUHE\

DIILUPLQJ� 3&,&¶V� LQWHUSUHWDWLRQ� RI� WKH� SROLF\� OLPLWDWLRQ�� � 7KH� WULDO� FRXUW

FRQFOXGHG�WKDW�WKH�SKUDVH�DW�LVVXH��³XVHG�DW�DQ\�WLPH�RU�LQ�DQ\�PDQQHU�IRU

DQ\�µEXVLQHVV¶�SXUSRVH�´�LV�QRW�VXEMHFW�WR�PRUH�WKDQ�RQH�LQWHUSUHWDWLRQ�DQG

����������������������������������
�
� $SSHOODQW�KXVEDQG� FHDVHG� XVLQJ� WKH� WRROV� IRU� EXVLQHVV� SXUSRVHV� GXH� WR
SK\VLFDO�LQMXULHV�VXVWDLQHG�LQ�DQ�DFFLGHQW�
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LV�WKHUHIRUH��QRW�DPELJXRXV����7ULDO�FRXUW�2SLQLRQ��*OD]HU��-�����������DW����

³7KXV��WKLV�LVVXH�LV�QRW�ZKHQ�WKH�WRROV�ZHUH�XVHG�IRU�EXVLQHVV�SXUSRVHV�EXW

LQVWHDG��ZKHWKHU�WKH\�ZHUH�HYHU�XVHG�IRU�EXVLQHVV�SXUSRVHV���6LQFH�WKH�WRROV

ZHUH� SUHYLRXVO\� XVHG� LQ� 0U�� =DZLHUXFKD¶V� HPSOR\PHQW� DV� D� PHFKDQLF�

FRYHUDJH�IRU�WKHLU�ORVV�LV�OLPLWHG�WR��������´��,G��DW����HPSKDVLV�LQ�RULJLQDO��

�� $SSHOODQWV� DUJXH� WKDW� WKH� FODXVH� LV� DPELJXRXV� EHFDXVH� LW� GRHV� QRW

FRQWDLQ� D� WLPH� OLPLWDWLRQ� WKHUHE\� UHQGHULQJ� LW� VXEMHFW� WR� PRUH� WKDQ� RQH

LQWHUSUHWDWLRQ���$OWKRXJK�WKH�WULDO�FRXUW�FRQFOXGHG�WKH�RQO\�LQWHUSUHWDWLRQ�RI

WKLV� ODQJXDJH�ZDV� WR� OLPLW� WKH� UHFRYHU\� RI� DQ� LWHP�XVHG�DW� DQ\WLPH� LQ� WKH

SDVW� IRU� D� EXVLQHVV� SXUSRVH�� DSSHOODQWV� VXEPLW� WKH� SKUDVH� FRXOG� DOVR� EH

UHDVRQDEO\� LQWHUSUHWHG� WR� OLPLW� UHFRYHU\� RI� SURSHUW\� XVHG� IRU� D� EXVLQHVV

SXUSRVH�HLWKHU�GXULQJ�WKH�SROLF\�SHULRG�DW�RU�QHDU�WKH�WLPH�RI�WKH�ORVV��

�� 7KH� WULDO� FRXUW� FRQFOXGHG� WKDW� ZKLOH� 3HQQV\OYDQLD� FRXUWV� KDYH� QRW

VSHFLILFDOO\� DGGUHVVHG� WKLV� LVVXH� LW� KDV� EHHQ� FRQVLGHUHG� E\� FRXUWV� RI� RWKHU

VWDWHV��6KDGRDQ� Y�� /LEHUW\�0XWXDO� )LUH� ,QVXUDQFH�&R��� ���� 3��G� ����

�2NOD�&W�$SS��������DQG�.HQQHG\�Y��/XPEHUPHQ¶V�0XWXDO�&DVXDOW\�&R��

���� $�'�� �G�� ������ ���� 1�<�6�� �G� ���� ������� DQG� WKHLU� UHDVRQLQJ� LV

LQVWUXFWLYH���:H�DJUHH�

�� ,Q� 6KDGRDQ�� WKH� LQVXUDQFH� SROLF\� FRQWDLQHG� D� FODXVH� ZKLFK� ZDV

YLUWXDOO\�LGHQWLFDO�WR�WKH�RQH�LQ�WKH�LQVWDQW�FDVH�DQG�WKH�FRXUW�FRQFOXGHG�WKH

����������������������������������
�
�7KH�WRROV�FHDVHG�EHLQJ�XVHG�IRU�EXVLQHVV�SXUSRVHV�QHDUO\�QLQH�\HDUV�DQG
HLJKW�PRQWKV�SULRU�WR�WKH�HIIHFWLYH�GDWH�RI�WKH�SROLF\�DQG�PRUH�WKDQ�WHQ�DQG
RQH�KDOI�\HDUV�SULRU�WR�WKHLU�ORVV�RQ�-XO\����������
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SXUSRVH�RI� WKH�ZRUGV�ZDV� FOHDU�� � WR� OLPLW� UHFRYHU\� IRU� SURSHUW\�ZKLFK� KDV

EHHQ�RU�LV�FXUUHQWO\�EHLQJ�XVHG�IRU�EXVLQHVV�SXUSRVHV���6XSUD������3��G�DW

������ � ,Q� .HQQHG\�� WKH� FRXUW� FRQFOXGHG� WKDW� D� FODXVH� ZKLFK� H[FOXGHG

SURSHUW\� ³XVHG� DW� DQ\� WLPH� RU� LQ� DQ\�PDQQHU� IRU� DQ\� EXVLQHVV´�� ZDV� QRW

DPELJXRXV���6XSUD������$�'���G�DW��������������1�<�6���G�DW�������$SSHOODQWV¶

DWWHPSWV�WR�GLVWLQJXLVK�WKH�DIRUHVDLG�FDVHV�DUH�QRW�SHUVXDVLYH�� �:KHUH��DV

KHUH�� VXFK� SROLF\� ODQJXDJH� LV� FOHDU� DQG� XQDPELJXRXV�� ZH� DUH� UHTXLUHG� WR

JLYH�HIIHFW�WR�WKDW�ODQJXDJH�� �6WDQGDUG�9HQHWLDQ�%OLQG�&R��Y��$PHULFDQ

(PSLUH�,QVXUDQFH�&R�������3D�����������$��G������������� � $FFRUGLQJO\�

WKH� WULDO� FRXUW� GLG� QRW� HUU� E\� FRQFOXGLQJ� WKDW� WKH� FODXVH� LQ� TXHVWLRQ� ZDV

XQDPELJXRXV�

�� $SSHOODQWV�QH[W�DUJXH� WKH�FODXVH� LV�XQFRQVFLRQDEOH�DQG� WKDW� WKH� WULDO

FRXUW�HUUHG�E\�IDLOLQJ�WR�DGGUHVV�WKH�LVVXH�� � �7KH�WULDO�FRXUW¶V� IDLOXUH�LQ�WKLV

UHJDUG� LV� KDUPOHVV� HUURU� DV� WKHUH� LV� QR� PHULW� WR� DSSHOODQWV¶� XQGHUO\LQJ

FRQWHQWLRQ���$�SROLF\�SURYLVLRQ�LV�XQFRQVFLRQDEOH�LI������RQH�RI�WKH�SDUWLHV�WR

WKH� FRQWUDFW� ODFNHG� D� PHDQLQJIXO� FKRLFH� DV� WR� ZKHWKHU� WR� DFFHSW� WKH

SURYLVLRQ�LQ�TXHVWLRQ��DQG����WKH�FKDOOHQJHG�SURYLVLRQ�XQUHDVRQDEO\�IDYRUHG

WKH�RWKHU�SDUW\�WR�WKH�FRQWUDFW���.RYDO�Y��/LEHUW\�0XWXDO�,QVXUDQFH�&R��

����$��G������3D��6XSHU���������DSSHDO�GHQLHG������3D�����������$��G����

���������$SSHOODQWV�DVVHUW�WKH\�KDG�DEVROXWHO\�QR�FKRLFH�DV�WR�WKH�WHUPV�RI

WKH� LQVXUDQFH� SROLF\� DQG�� WKHUHIRUH�� ODFNHG� DQ\� PHDQLQJIXO� FKRLFH� DERXW

ZKHWKHU�WR�DFFHSW�WKH�VSHFLDO�OLPLWDWLRQ�RI�OLDELOLW\�IRU�SURSHUW\�XVHG�IRU�DQ\
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EXVLQHVV�SXUSRVH��$SSHOODQWV��KRZHYHU��IDLOHG�WR�RIIHU�DQ\�HYLGHQFH�WKDW�WKH\

ZHUH�LQ�DQ\�ZD\�SURKLELWHG�IURP�QHJRWLDWLQJ�GLIIHUHQW�FRQWUDFW�WHUPV���7KHUH

LV�QR�UHFRUG�LQGLFDWLQJ�WKDW�WKH\�HYHU�LQTXLUHG�DERXW�WKH�SURYLVLRQ�DW�LVVXH�RU

DVNHG� WR� LQVXUH� WKH� WRROV� IRU� PRUH� WKDQ� ������� DQG� ZHUH� GHFOLQHG�

3UHVXPDEO\��DSSHOODQWV�FRXOG�KDYH�SXUFKDVHG�DGGLWLRQDO�FRYHUDJH�DQG�SDLG�D

KLJKHU� SUHPLXP�� � ,Q� VKRUW�� DSSHOODQWV� KDYH� IDLOHG� WR� HVWDEOLVK� WKDW� WKH\

ODFNHG�PHDQLQJIXO�FKRLFH�DV�WR�ZKHWKHU�WR�DFFHSW�WKH�SURYLVLRQ�LQ�TXHVWLRQ�

:H�FRQFOXGH�WKH�FODXVH�LQ�TXHVWLRQ�LV�QRW�XQFRQVFLRQDEOH��

�� $SSHOODQWV� QH[W� DUJXH� WKDW� WKH� WRROV� VKRXOG� QRW� EH� FODVVLILHG� DV

EXVLQHVV� SURSHUW\� VLQFH� WKH\� ZHUH� QR� ORQJHU� EHLQJ� XVHG� IRU� EXVLQHVV

SXUSRVHV�� � $SSHOODQWV� FRQFHGH� QR� FDVH� ODZ� H[LVWV� LQ� 3HQQV\OYDQLD� RQ� WKLV

SUHFLVH� LVVXH� EXW� DVVHUW� WKDW� EDVHG� RQ� KRZ� RWKHU� VWDWHV� KDYH� GHILQHG

EXVLQHVV�SURSHUW\���WKHLU�WRROV�VKRXOG�EH�FODVVLILHG�DV�SHUVRQDO�SURSHUW\�DQG

EH�FRYHUHG�XQGHU�WKH�SROLF\���3&,&��KRZHYHU��FRQWHQGV�WKH�FDVHV�UHOLHG�XSRQ

����������������������������������
�
�$SSHOODQWV�DOVR�DUJXH�WKDW�WKH�FODXVH�XQUHDVRQDEO\�IDYRUHG�3&,&�EHFDXVH�LW
ZRXOG�VHUYH�WR�OLPLW�OLDELOLW\�IRU�SURSHUW\�XVHG�IRU�DQ\�EXVLQHVV�SXUSRVH�HYHQ
LI� WKH� SURSHUW\� KDV� QRW� EHHQ� XVHG� LQ� D� EXVLQHVV� FDSDFLW\� IRU� D� WKRXVDQG
\HDUV���:H�QHHG�QRW�DGGUHVV�WKLV�DUJXPHQW�DV�DSSHOODQWV�IDLOHG�WR�HVWDEOLVK
WKH� ILUVW� SURQJ� RI� WKH� XQFRQVFLRQDELOLW\� WHVW�� � :H� QRWH�� KRZHYHU�� WKDW� DOO
H[FOXVLRQV�IDYRU�WKH�LQVXUHU�DQG�VLPSO\�EHFDXVH�D�ORVV�LV�QRW�FRYHUHG�GRHV
QRW�PHDQ�WKDW�D�SURYLVLRQ�XQUHDVRQDEO\�IDYRUV�WKH�LQVXUHU�

�
�,Q�*XOI�,QVXUDQFH�&R��Y��2OVRQ������6�:���G������7H[��$SS���������WKH
FRXUW�ORRNHG�DW�WKH�ZD\�WKH�SURSHUW\�ZDV�DFWXDOO\�EHLQJ�XVHG�DW�WKH�WLPH�RI
WKH� ORVV� UDWKHU� WKDQ� KRZ� LW� ZDV� XVHG� HLWKHU� EHIRUH� RU� DIWHU� WKH� ORVV�� � ,Q
6LQJHU�Y��1DWLRQDO�)LUH�,QVXUDQFH�&R��RI�+DUWIRUG������1�-��6XSHU�����
����$��G������������� WKH�FRXUW�KHOG� WKDW� WKH�GHWHUPLQDWLRQ�DV� WR�ZKHWKHU
FHUWDLQ�SURSHUW\�LV�EXVLQHVV�RU�SHUVRQDO� LV�PDGH�E\� ORRNLQJ�DW�WKH�SXUSRVH
IRU�ZKLFK�LW�LV�RUGLQDULO\�XVHG�DQG�WKH�PDQQHU�LQ�ZKLFK�LW�LV�RUGLQDULO\�NHSW�



-��$��������

�����

E\� WKH� DSSHOODQWV� DUH�QRW� SHUVXDVLYH�EHFDXVH� WKH�SROLF\� SURYLVLRQV� WKHUHLQ

ZHUH� QRW� VLPLODU� WR� WKH� RQH� DW� LVVXH� LQ� WKLV� FDVH�� � :H� DJUHH�� � 1HLWKHU

SURYLVLRQ�FRQWDLQHG�ODQJXDJH�LQGLFDWLQJ�WKDW�WKH�H[FOXVLRQ�ZDV�DSSOLFDEOH�WR

SURSHUW\�XVHG�IRU�D�EXVLQHVV�SXUSRVH�DW�³DQ\�WLPH�´�� �$FFRUGLQJO\�� WKH�WULDO

FRXUW�KHUHLQ�GLG�QRW�HUU�E\�FRQFOXGLQJ� WKDW�WKH� LVVXH� LV�QRW�ZKHQ�WKH� WRROV

ZHUH�XVHG�IRU�D�EXVLQHVV�SXUSRVH�EXW�UDWKHU��ZKHWKHU�WKH\�ZHUH�HYHU�XVHG

IRU�EXVLQHVV�SXUSRVHV����7ULDO�&RXUW�2SLQLRQ��DW����

�� )LQDOO\�� DSSHOODQWV� DUJXH� WKDW� WKHLU� UHDVRQDEOH� H[SHFWDWLRQV�PXVW� EH

FRQVLGHUHG���$SSHOODQWV�IDLOHG��KRZHYHU��WR�UDLVH�WKLV�LVVXH�LQ�WKHLU�PRWLRQ�IRU

VXPPDU\� MXGJPHQW� DQG�� WKHUHIRUH�� KDYH� QRW� SURSHUO\� SUHVHUYHG� LW� IRU� RXU

UHYLHZ��

��� $FFRUGLQJO\��WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�HQWHULQJ�MXGJPHQW�LQ�IDYRU�RI

DSSHOODQWV�DQG�DJDLQVW�3&,&�LQ�WKH�DPRXQW�RI�����������

��� -XGJPHQW�DIILUPHG�

����������������������������������
�
�,Q�*XOI��VXSUD�DW�����DQG�6LQJHU��VXSUD�DW� �� �� � ������$��G�DW������WKH
OLPLWDWLRQV�LQ�TXHVWLRQ�PHUHO\�DSSOLHG�WR�SURSHUW\�³SHUWDLQHG´�RU�³SHUWDLQLQJ´
WR�D�EXVLQHVV�

�� :H� QRWH� WKDW� ³DQ� LQVXUHG� PD\� QRW� FRPSODLQ� WKDW� KLV� RU� KHU� UHDVRQDEOH
H[SHFWDWLRQV� ZHUH� IUXVWUDWHG� E\� SROLF\� OLPLWDWLRQV� ZKLFK� DUH� FOHDU� DQG
XQDPELJXRXV�´� � �&LWDWLRQ� RPLWWHG��� �6W�� 3DXO� 0HUFXU\� ,QVXUDQFH� &R�� Y�
&RUEHWW������$��G���������3D��6XSHU��������


