
-��$��������

&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)
$SSHOOHH � 3(116</9$1,$

�
Y� �

�
67(3+(1�6��6$'9$5,� �

$SSHOODQW � 1R������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�-XGJPHQW�RI�6HQWHQFH�-DQXDU\���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�'HODZDUH�&RXQW\

&ULPLQDO�'LYLVLRQ��1R���������

%HIRUH���)25'�(//,277��-���67(9(16��-���DQG�&(5&21(��3�-�(�



3(7��)25�5($5*80(17�'(1,('��������


23,1,21�%<�&(5&21(��3�-�(�� ),/('���'HFHPEHU���������

7KLV�LV�D�GLUHFW�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�E\�WKH

&RXUW�RI�&RPPRQ�3OHDV�RI�'HODZDUH�&RXQW\���:H�DIILUP�

$�MXU\�FRQYLFWHG�$SSHOODQW�RI�GULYLQJ�XQGHU�WKH�LQIOXHQFH��DQG�GULYLQJ

ZLWK� D� EORRG� DOFRKRO� FRQWHQW� RI� ����� RU� JUHDWHU��� � 7KH� 7ULDO� &RXUW

VXEVHTXHQWO\�VHQWHQFHG�$SSHOODQW�WR�D�WHUP�RI�LPSULVRQPHQW�RI�QRW�OHVV�WKDQ

WKLUW\� ����� GD\V� QRU� PRUH� WKDQ� WZHQW\�WKUHH� ����� PRQWKV�� � 7KHUHDIWHU�

$SSHOODQW�ILOHG�WKH�LQVWDQW�WLPHO\�DSSHDO�FKDOOHQJLQJ�WKH�7ULDO�&RXUW¶V�GHQLDO

RI�KLV�SUH�WULDO�PRWLRQ�WR�VXSSUHVV�HYLGHQFH�

7KH�7ULDO�&RXUW�FRQFLVHO\�VXPPDUL]HG�WKH�IDFWV�XQGHUO\LQJ�WKLV�DSSHDO
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2Q� 2FWREHU� ���� ������ 3HQQV\OYDQLD� 6WDWH� 7URRSHU� &KULV� -�
'DPLFR�ZDV�RQ�GXW\�LQ�D�PDUNHG�SROLFH�YHKLFOH�SDWUROOLQJ�5RXWH
���� LQ� 'HODZDUH� &RXQW\� QRUWK� RI� WKH� 3HQQV\OYDQLD�'HODZDUH
VWDWH�OLQH���$V�KH�ZDV�WUDYHOLQJ�VRXWKERXQG�DW�DSSUR[LPDWHO\����
���PLOHV�SHU�KRXU��KH�QRWLFHG�D�FDU�DSSURDFKLQJ�IURP�WKH�UHDU�
7KH� 'HIHQGDQW� ZDV� WKH� RSHUDWRU� DQG� VROH� RFFXSDQW� RI� WKH
DSSURDFKLQJ�YHKLFOH���$SSDUHQWO\��WKH�'HIHQGDQW�KDG�XQZLWWLQJO\
DSSURDFKHG� 7URRSHU� 'DPLFR¶V� SDWURO� FDU� IURP� EHKLQG� ZKLOH
WUDYHOLQJ�DW�D�KLJK�UDWH�RI� VSHHG�� �$IWHU� WKH�'HIHQGDQW� UHDOL]HG
KLV�IROO\��KH�VODPPHG�RQ�KLV�EUDNHV�DORQJVLGH�WKH�SDWURO�FDU�EXW
QHYHUWKHOHVV�FRQWLQXHG�WR�SDVV�7URRSHU�'DPLFR�LQ�WKH�ULJKW�ODQH�
7KH�RIILFHU�FRQWLQXHG�WR�IROORZ�WKH�'HIHQGDQW�ZKR�ZDV�WUDYHOLQJ
DSSUR[LPDWHO\����PLOHV�SHU�KRXU�LQ�D�SRVWHG����PLOHV�SHU�KRXU
VSHHG�]RQH���'HIHQGDQW¶V�YLRODWLRQ�RI�WKH�VSHHG�OLPLW�DQG�GULYLQJ
LQ�DQ�XQVDIH�PDQQHU�RFFXUUHG�LQ�3HQQV\OYDQLD���%\�WKH�WLPH�KH
ZDV�³SXOOHG�RYHU´�WKH�'HIHQGDQW�DQG�WKH�SROLFH�FDU�KDG�FURVVHG
WKH�VWDWH�OLQH���:KLOH�VWRSSHG�LQ�'HODZDUH�'HIHQGDQW�UROOHG�GRZQ
KLV�FDU�ZLQGRZ���7KH�7URRSHU�ZDV�JUHHWHG�E\�WKH�VWURQJ�RGRU�RI
DOFRKRO���'HIHQGDQW�DOVR�H[KLELWHG�VOXUUHG�VSHHFK�DQG�EORRGVKRW
H\HV�� � 7KH� GULYHU� RIIHUHG� WKDW� KH� KDG� VRPH� GULQNV� DIWHU� ZRUN�
7KH� 7URRSHU� DVNHG� WKH� 'HIHQGDQW� WR� DOLJKW� KLV� YHKLFOH�� � 7KH
RIILFHU� WKHQ� DGPLQLVWHUHG� WZR� VHSDUDWH� W\SHV� RI� ILHOG� VREULHW\
WHVWV�� � 'HIHQGDQW� IDLOHG� WKUHH� WLPHV� WR� VWDQG� RQ� RQH�OHJ� DQG
FRXQW���+H�DOVR�ZDV�XQDEOH�WR�EDODQFH�KLPVHOI�ZKLOH�ZDONLQJ�KHHO
WR�WRH���7KH�6WDWH�7URRSHU�SODFHG�WKH�'HIHQGDQW�XQGHU�DUUHVW�IRU
GULYLQJ� ZKLOH� LQWR[LFDWHG�� � 7KH� 7URRSHU� WKHQ� GHOLYHUHG� WKH
'HIHQGDQW�WR�5LGGOH�0HPRULDO�+RVSLWDO�ZKHUH�WKUHH�YLDOV�RI�EORRG
ZHUH�ZLWKGUDZQ�IRU�EORRG�DOFRKRO�DQDO\VLV���7KH�UHVXOWV�LQGLFDWHG
WKDW� 'HIHQGDQW¶V� EORRG� DOFRKRO� FRQWHQW� ZDV� ������ DQ� DPRXQW
H[FHHGLQJ� WKH� OHJDO� OLPLW�� � 'HIHQGDQW� ZDV� WUDQVSRUWHG� WR� WKH
'LVWULFW� -XVWLFH� LQ�&RQFRUGYLOOH��'HODZDUH�&RXQW\�� 3HQQV\OYDQLD�
7KHUH� WKH� 'LVWULFW� -XVWLFH� GHWHUPLQHG� WKDW� VXIILFLHQW� SUREDEOH
FDXVH� H[LVWHG� WR� MXVWLI\� WKH� DUUHVW�� � $W� WKH� WLPH� RI� WKH
VXSSUHVVLRQ�KHDULQJ��QR�HYLGHQFH�ZDV�SUHVHQWHG�ZKLFK�UHODWHG�WR
RU� VXJJHVWHG� D� SDWWHUQ� RI� RXW�RI�VWDWH� DUUHVWV� LQ� 'HODZDUH� E\
3HQQV\OYDQLD�6WDWH�7URRSHUV�

7ULDO�&RXUW�2SLQLRQ�����������DW�����

$SSHOODQW�UDLVHV�RQH�LVVXH�IRU�RXU�UHYLHZ�

:KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� UHIXVLQJ� WR� VXSSUHVV� HYLGHQFH
REWDLQHG� DV� WKH� UHVXOW� RI� DQ� LOOHJDO� DUUHVW�� LQ� WKH� 6WDWH� RI
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'HODZDUH��RI�6WHSKHQ�6DGYDUL��D�FLWL]HQ�RI�WKH�6WDWH�RI�'HODZDUH�
E\�3HQQV\OYDQLD�6WDWH�7URRSHUV��ZKHUH�WKH�DSSOLFDEOH�SURYLVLRQV
RI� WKH� 3HQQV\OYDQLD� $GPLQLVWUDWLYH� &RGH� GR� QRW� DXWKRUL]H� WKH
DUUHVW�DQG�ZKHUH�WKH�WURRSHUV�IDLOHG�WR�EULQJ�0U��6DGYDUL�EHIRUH
D� -XVWLFH� RI� WKH� 3HDFH� LQ� WKH� 6WDWH� RI� 'HODZDUH� WR� UXOH� RQ� WKH
OHJDOLW\� RI� WKH� DUUHVW� DQG� IDLOHG� WR� UHTXHVW� KLV� H[WUDGLWLRQ� IURP
WKH�6WDWH�RI�'HODZDUH�WR�WKH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD�DV
PDQGDWHG� E\� WKH� SURYLVLRQV� RI� WKH� 'HODZDUH� &RGH� UHJXODWLQJ
IUHVK� SXUVXLW� LQWR� WKH� 6WDWH� RI� 'HODZDUH� IURP� DQRWKHU
MXULVGLFWLRQ�

$SSHOODQW¶V�%ULHI�DW�����:LWKRXW�TXHVWLRQ��LW�LV�WKH�SURYLQFH�RI�WKH�VXSSUHVVLRQ

FRXUW�WR�PDNH�ILQGLQJV�RI�IDFW�DQG�FRQFOXVLRQV�RI�ODZ�DV�WR�ZKHWKHU�HYLGHQFH

ZDV�REWDLQHG�LQ�YLRODWLRQ�RI�DQ�DFFXVHG
V�FRQVWLWXWLRQDO�ULJKWV�

&RPPRQZHDOWK�Y��%XUQVLGH������$��G�����������3D�6XSHU����������,Q

UHYLHZLQJ�D�WULDO�FRXUW
V�GHQLDO�RI�D�PRWLRQ�WR�VXSSUHVV��WKH�DSSHOODWH�FRXUW
V

UHVSRQVLELOLW\�LV�WR�DVFHUWDLQ�ZKHWKHU�WKH�UHFRUG�VXSSRUWV�WKH�IDFWXDO�ILQGLQJV

RI�WKH�VXSSUHVVLRQ�FRXUW�DQG�WKH�OHJLWLPDF\�RI�WKH�LQIHUHQFHV�DQG�OHJDO

FRQFOXVLRQV�GUDZQ�IURP�WKRVH�ILQGLQJV���&RPPRQZHDOWK�Y��%UXQGLGJH�

����3D����������������$��G�������������������

7ZR�'HODZDUH�VWDWXWHV�DUH�SHUWLQHQW�WR�RXU�GHWHUPLQDWLRQ�RI�ZKHWKHU

WKH�VXSSUHVVLRQ�FRXUW�FRPPLWWHG�DQ�HUURU�RI�ODZ�E\�IDLOLQJ�WR�VXSSUHVV

HYLGHQFH�REWDLQHG�DV�D�UHVXOW�RI�$SSHOODQW¶V�DUUHVW���6HFWLRQ������DQG�����

RI�7LWOH����RI�WKH�'HODZDUH�&RGH�SURYLGH�DV�IROORZV�

������$UUHVW�E\�RXW�RI�VWDWH�SROLFH�

�D� $Q\�PHPEHU�RI�D�GXO\�RUJDQL]HG�VWDWH��FRXQW\�RU�PXQLFLSDO
SHDFH�XQLW�RI�DQRWKHU�VWDWH�RI�WKH�8QLWHG�6WDWHV�ZKR�HQWHUV
WKLV�6WDWH�LQ�IUHVK�SXUVXLW��DQG�FRQWLQXHV�ZLWKLQ�WKLV�6WDWH
LQ� VXFK� IUHVK� SXUVXLW�� RI� D� SHUVRQ� LQ� RUGHU� WR� DUUHVW� WKH
SHUVRQ�RQ�WKH�JURXQG�WKDW�WKH�SHUVRQ�LV�EHOLHYHG�WR�KDYH
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FRPPLWWHG� D� IHORQ\�� D�PLVGHPHDQRU� RU� D� YLRODWLRQ� RI� WKH
PRWRU� YHKLFOH� FRGH� LQ� VXFK� RWKHU� VWDWH�� VKDOO� KDYH� WKH
VDPH�DXWKRULW\�WR�DUUHVW�DQG�KROG�VXFK�SHUVRQ�LQ�FXVWRG\�
DV�KDV�DQ\�PHPEHU�RI�DQ\�GXO\�RUJDQL]HG�VWDWH��FRXQW\�RU
PXQLFLSDO� SHDFH� XQLW� RI� WKLV� 6WDWH�� WR� DUUHVW� DQG� KROG� LQ
FXVWRG\�D�SHUVRQ�RQ�WKH�JURXQG�WKDW�WKH�SHUVRQ�LV�EHOLHYHG
WR�KDYH�FRPPLWWHG�D�IHORQ\��D�PLVGHPHDQRU�RU�D�YLRODWLRQ
RI�WKH�0RWRU�9HKLFOH�&RGH�LQ�WKLV�6WDWH�

�E� 7KLV�VHFWLRQ�VKDOO�QRW�EH�FRQVWUXHG�VR�DV�WR�PDNH�XQODZIXO
DQ\�DUUHVW�LQ�WKLV�6WDWH�ZKLFK�ZRXOG�RWKHUZLVH�EH�ODZIXO�

���'HO��&RGH����������HPSKDVLV�DGGHG��

������ +HDULQJ� EHIRUH� MXVWLFH� RI� WKH� SHDFH�� ZDLYHU� RI
H[WUDGLWLRQ�

,I�DQ�DUUHVW�LV�PDGH�LQ�WKLV�6WDWH�E\�DQ�RIILFHU�RI�DQRWKHU�VWDWH�LQ
DFFRUGDQFH� ZLWK� ����� RI� WKLV� WLWOH�� WKH� RIILFHU� VKDOO� ZLWKRXW
XQQHFHVVDU\�GHOD\� WDNH� WKH�SHUVRQ�DUUHVWHG�EHIRUH� D� MXVWLFH� RI
WKH�SHDFH�RI�WKH�FRXQW\�LQ�ZKLFK�WKH�DUUHVW�ZDV�PDGH��ZKR�VKDOO
FRQGXFW�D�KHDULQJ�IRU�WKH�SXUSRVH�RI�GHWHUPLQLQJ�WKH�ODZIXOQHVV
RI� WKH� DUUHVW�� � ,I� WKH� MXVWLFH� RI� WKH� SHDFH� GHWHUPLQHV� WKDW� WKH
DUUHVW� ZDV� ODZIXO� WKH� MXVWLFH� RI� WKH� SHDFH� VKDOO� FRPPLW� WKH
SHUVRQ�DUUHVWHG�WR�DZDLW�IRU�D�UHDVRQDEOH�WLPH�WKH�LVVXDQFH�RI�DQ
H[WUDGLWLRQ�ZDUUDQW�E\�WKH�*RYHUQRU�RI� WKLV�6WDWH��RU�DGPLW� WKH
SHUVRQ� WR� EDLO� IRU� VXFK� SXUSRVH�� � ,I� WKH� MXVWLFH� RI� WKH� SHDFH
GHWHUPLQHV�WKDW�WKH�DUUHVW�ZDV�XQODZIXO�WKH�MXVWLFH�RI�WKH�SHDFH
VKDOO�GLVFKDUJH�WKH�SHUVRQ�DUUHVWHG�

,I� WKH� SHUVRQ� VR� DUUHVWHG� ZDLYHV� H[WUDGLWLRQ� LQ� WKH� PDQQHU
SURYLGHG� E\� ODZ�� XSRQ� WKH� ILOLQJ� RI� WKH� ZDLYHU� DW� WKH� FHQWUDO
RIILFH�RU�KHDGTXDUWHUV�RI�DQ\�ORFDO��FRXQW\�RU�VWDWH�SROLFH��RU�DW
WKH� ORFDO� RIILFH� RI� WKH� $WWRUQH\� *HQHUDO�� WKH� RIILFHU� KDYLQJ� WKH
DUUHVWHG� SHUVRQ� LQ� FKDUJH�PD\� IRUWKZLWK� WDNH� WKH� SHUVRQ� IURP
WKLV�6WDWH�WR�WKH�VWDWH�ZKHUH�WKH�DUUHVWHG�SHUVRQ� LV�ZDQWHG� IRU
KDYLQJ�FRPPLWWHG�WKH�IHORQ\�

���'HO��&RGH��������

7KH� SDUWLHV� GR� QRW� GLVSXWH� WKDW� IROORZLQJ� $SSHOODQW¶V� DUUHVW�� 7URRSHU

'DPLFR� YLRODWHG� VHFWLRQ� ����� RI� WKH� 'HODZDUH� &RGH� E\� IDLOLQJ� WR� WDNH
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$SSHOODQW�EHIRUH�D�MXVWLFH�RI�WKH�SHDFH�RU�D�PDJLVWUDWH�SULRU�WR�UHPRYLQJ�KLP

IURP� WKH� 6WDWH� RI� 'HODZDUH�� � $SSHOODQW� DUJXHV� WKDW� 7URRSHU� 'DPLFR¶V

YLRODWLRQ� RI� 6HFWLRQ� ����� QHJDWHV� WKH� ODZIXOQHVV� RI� WKH� DUUHVW�� WKHUHE\

UHTXLULQJ�VXSSUHVVLRQ�RI�DOO�IUXLWV�RI�WKH�DUUHVW���,Q�VXSSRUW��$SSHOODQW�GLUHFWV

RXU�DWWHQWLRQ�WR�WKLV�&RXUW¶V�UHFHQW�KROGLQJ�LQ�&RPPRQZHDOWK�Y��6KDIIHU�

����$��G�����3D�6XSHU��������

&HUWDLQO\��WKH�IDFWV�LQ�6KDIIHU�DUH�TXLWH�VLPLODU�WR�WKRVH�LQ�WKH�LQVWDQW

FDVH�� ,Q� 6KDIIHU�� D� 3HQQV\OYDQLD� 6WDWH� 7URRSHU� VWRSSHG� WKH� GHIHQGDQW¶V

YHKLFOH� IRU� D� VSHHGLQJ� YLRODWLRQ� LQ� 1HZ� <RUN� 6WDWH�� DSSUR[LPDWHO\� VHYHQ�

WHQWKV�RI�D�PLOH�IURP�WKH�3HQQV\OYDQLD�ERUGHU���%DVHG�XSRQ�KLV�REVHUYDWLRQV�

WKH� WURRSHU� DVNHG� WKH�GHIHQGDQW� WR� SHUIRUP� ILHOG� VREULHW\� WHVWV��ZKLFK� WKH

GHIHQGDQW�IDLOHG���7KHUHDIWHU��WKH�WURRSHU�SODFHG�WKH�GHIHQGDQW�XQGHU�DUUHVW

DQG� WUDQVSRUWHG� KLP� EDFN� WR� 3HQQV\OYDQLD� DQG� FKDUJHG� KLP� ZLWK� GULYLQJ

XQGHU�WKH�LQIOXHQFH�

3ULRU�WR�WULDO��WKH�GHIHQGDQW�ILOHG�D�PRWLRQ�WR�VXSSUHVV�HYLGHQFH�EDVHG

XSRQ�D�YLRODWLRQ�RI�WKH�1HZ�<RUN�8QLIRUP�$FW�RQ�&ORVH�3XUVXLW��&3/��������

7KH�1HZ�<RUN�8QLIRUP�$FW�RQ�&ORVH�3XUVXLW�SURYLGHV��LQ�UHOHYDQW�SDUW�

�� $Q\�SHDFH�RIILFHU�RI�DQRWKHU�VWDWH�RI�WKH�8QLWHG�6WDWHV��ZKR
HQWHUV�WKLV�VWDWH�LQ�FORVH�SXUVXLW�DQG�FRQWLQXHV�LQ�WKLV�VWDWH�LQ
VXFK� FORVH� SXUVXLW� RI� D� SHUVRQ� LQ� RUGHU� WR� DUUHVW� KLP�� VKDOO
KDYH�WKH�VDPH�DXWKRULW\�WR�DUUHVW�DQG�KROG� LQ�FXVWRG\�VXFK
SHUVRQ� RQ� WKH� JURXQG� WKDW� KH� KDV� FRPPLWWHG� D� FULPH� LQ
DQRWKHU�VWDWH�ZKLFK�LV�D�FULPH�XQGHU�WKH�ODZV�RI�WKH�VWDWH�RI
1HZ�<RUN�� DV� SROLFH� RIILFHU� RI� WKLV� VWDWH� KDYH� WR� DUUHVW� DQG
KROG� LQ� FXVWRG\� D� SHUVRQ� RQ� WKH� JURXQG� WKDW� KH� KDV
FRPPLWWHG�D�FULPH�LQ�WKLV�VWDWH�
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�� ,I� DQ� DUUHVW� LV�PDGH� LQ� WKLV� VWDWH� E\� DQ� RIILFHU� RI� DQRWKHU
VWDWH�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�VXEGLYLVLRQ�WZR��KH
VKDOO� ZLWKRXW� XQQHFHVVDU\� GHOD\� WDNH� WKH� SHUVRQ� DUUHVWHG
EHIRUH�D�ORFDO�FULPLQDO�FRXUW�ZKLFK�VKDOO�FRQGXFW�D�KHDULQJ�IRU
WKH� VROH� SXUSRVH� RI� GHWHUPLQLQJ� RI� WKH� DUUHVW� ZDV� LQ
DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�VXEGLYLVLRQ�WZR��DQG�QRW�RI
GHWHUPLQLQJ�WKH�JXLOW�RI�LQQRFHQFH�RI�WKH�DUUHVWHG�SHUVRQ���,I
VXFK�FRXUW�GHWHUPLQHV�WKDW�WKH�DUUHVW�ZDV�LQ�DFFRUGDQFH�ZLWK
VXFK�VXEGLYLVLRQ�� LW� VKDOO� FRPPLW�WKH�SHUVRQ�DUUHVWHG� WR� WKH
FXVWRG\� RI� WKH� RIILFHU�PDNLQJ� WKH� DUUHVW�� ZKR� VKDOO� ZLWKRXW
XQQHFHVVDU\�GHOD\�WDNH�KLP�WR�WKH�VWDWH�IURP�ZKLFK�KH�IOHG�
,I�VXFK�FRXUW�GHWHUPLQHV�WKDW�WKH�DUUHVW�ZDV�XQODZIXO��LW�VKDOO
GLVFKDUJH�WKH�SHUVRQ�DUUHVWHG�

&3/���������HPSKDVLV�DGGHG��

7KH�6KDIIHU�&RXUW�DQDO\]HG�WKH�LVVXH�DV�RQH�RI�SROLFH�DXWKRULW\���7KH

DXWKRULW\� RI� D� 3HQQV\OYDQLD� 6WDWH� 7URRSHU� WR�PDNH� DQ� DUUHVW� LQ� 1HZ� <RUN

6WDWH�� LI� DQ\�� ³LV� JDLQHG� RQO\� WKURXJK� WKH� JUDFH� RI� 1HZ� <RUN� 6WDWH�´

6KDIIHU������$��G�DW����� ��:H�KHOG�WKDW�XQGHU�WKH�1HZ�<RUN�VWDWXWH�� ³>L@I

>WKH�DUUHVW�LV@�QRW�YDOLGDWHG�E\�D�ORFDO�FULPLQDO�FRXUW��DV�FRQWHPSODWHG�XQGHU

WKH�$FW��WKDW�DXWKRULW\�ZRXOG�KDYH�WR�EH�GHHPHG�YRLG�DE�LQLWLR��DQG�WKHUHIRUH

WKH� DUUHVW� ZRXOG� EH� ZLWKRXW� OHJDO� DXWKRULW\�´� � ,G�� DW� ��� Q��� �HPSKDVLV

DGGHG����7KXV��WR�EH�DXWKRUL]HG�WR�PDNH�WKH�DUUHVW��WKH�3HQQV\OYDQLD�6WDWH

7URRSHU� ZDV� UHTXLUHG� WR� EULQJ� WKH� GHIHQGDQW� EHIRUH� D� 1HZ� <RUN� FULPLQDO

FRXUW�WR�GHWHUPLQH�LI�WKH�WURRSHU�FRPSOLHG�ZLWK�WKH�UHTXLUHPHQWV�RI�WKH�1HZ

<RUN�VWDWXWH�

7KH�VWDWH�WURRSHU�LQ�6KDIIHU�IDLOHG�WR�SUHVHQW�WKH�GHIHQGDQW�LQ�D�ORFDO

1HZ�<RUN�FRXUW�WR�YDOLGDWH�WKH�DUUHVW���:H�KHOG�WKDW�WKH�WURRSHU¶V�YLRODWLRQ�RI

WKH�1HZ�<RUN�VWDWXWH�UHTXLUHG�VXSSUHVVLRQ�RI�WKH�HYLGHQFH�
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8QGHU�WKH�WHUPV�RI� WKH�$FW��DQ� LQGLYLGXDO�DUUHVWHG� LQ�1HZ�<RUN
E\�DQ�RXW�RI�VWDWH�SROLFH�RIILFHU�DIWHU�EHLQJ�FORVHO\�SXUVXHG�LQWR
1HZ�<RUN�PXVW�EH�WDNHQ�EHIRUH�D�ORFDO�FULPLQDO�FRXUW�ZKLFK�VKDOO
FRQGXFW�D�KHDULQJ�WR�GHWHUPLQH� LI� WKH�DUUHVW�ZDV� LQ�FRPSOLDQFH
ZLWK�WKH�$FW���6LQFH�7URRSHU�&DQQRQ�GLG�QRW�WDNH�DSSHOOHH�LQ�WKH
IURQW� RI� WKH� ORFDO� FULPLQDO� FRXUW� WR� GHWHUPLQH� LI� WKH� DUUHVW
FRPSOLHG� ZLWK� WKH� $FW�� WKH� DUUHVW� YLRODWHG� 1HZ� <RUN¶V� &ORVH
3XUVXLW�$FW�DQG�ZDV�WKHUHIRUH�XQODZIXO�

,G��DW����

$OWKRXJK� WKH� FDVHV� DSSHDU� IDFWXDOO\� VLPLODU�� WKH� 1HZ� <RUN� VWDWXWH

GLIIHUV�IURP�WKH�'HODZDUH�VWDWXWH�LQ�RQH�VLJQLILFDQW�DVSHFW���,Q�1HZ�<RUN��WKH

VWDWXWH�DGGUHVVHV�WKH�RXW�RI�VWDWH�RIILFHU¶V�DXWKRULW\�WR�PDNH�WKH�DUUHVW���7R

EH� DXWKRUL]HG� WR�PDNH� DQ� DUUHVW� LQ� 1HZ� <RUN� 6WDWH�� D� 1HZ� <RUN� FULPLQDO

FRXUW�PXVW�ILUVW�GHWHUPLQH�LI�WKH�RIILFHU�FRPSOLHG�ZLWK�WKH�SURYLVLRQV�RI�WKH

1HZ�<RUN�8QLIRUP�$FW�RQ�&ORVH�3XUVXLW�� � ,I� WKHUH�LV�QR�VXFK�GHWHUPLQDWLRQ�

WKH�RIILFHU�LV�ZLWKRXW�DXWKRULW\�WR�PDNH�WKH�DUUHVW�

%\� FRQWUDVW�� WLWOH� ���� VHFWLRQ� ����� RI� WKH� 'HODZDUH� &RGH� LV� HQWLWOHG

³+HDULQJ�EHIRUH�MXVWLFH�RI�WKH�SHDFH��ZDLYHU�RI�H[WUDGLWLRQ�´��%\�LWV�WLWOH�DQG

SURYLVLRQV�� WKH� 'HODZDUH� VWDWXWH� LV� DQ� H[WUDGLWLRQ� VWDWXWH�� � 8QGHU� WKH

SURYLVLRQV� RI� WKH� 'HODZDUH� &RGH�� WKH� MXVWLFH� RI� WKH� SHDFH� LV� UHTXLUHG� WR

FRQGXFW�ZKDW�LQ�HVVHQFH�LV�D�KHDULQJ�SULRU�WR�H[WUDGLWLRQ�

0RUHRYHU�� VHFWLRQ� ����� GRHV� QRW� UHTXLUH� D� MXVWLFH� RI� WKH� SHDFH� WR

GHWHUPLQH�ZKHWKHU�WKH�RIILFHU�FRPSOLHG�ZLWK�'HODZDUH�ODZ�RQ�IUHVK�SXUVXLW�

,Q�IDFW��VHFWLRQ������VSHFLILFDOO\�QHJDWHV�WKLV�LQWHUSUHWDWLRQ�E\�VWDWLQJ���³7KLV

VHFWLRQ�VKDOO�QRW�EH�FRQVWUXHG�VR�DV�WR�PDNH�XQODZIXO�DQ\�DUUHVW�LQ�WKLV�6WDWH

ZKLFK�ZRXOG�RWKHUZLVH�EH�ODZIXO�´�����'HO��&RGH�����������7KXV��WKH�TXHVWLRQ



-��$��������

�����

EHIRUH� XV� LV� ZKHWKHU� D� YLRODWLRQ� RI� WKH� VHFWLRQ� ������ ZKLFK� UHTXLUHV� D

KHDULQJ�SULRU� WR� H[WUDGLWLRQ��PDQGDWHV� DSSOLFDWLRQ� RI� WKH� H[FOXVLRQDU\� UXOH�

,Q� DGGUHVVLQJ� WKLV� LVVXH�� ZH� ORRN� WR� 3HQQV\OYDQLD� FDVH� ODZ� WR� GHWHUPLQH

ZKHWKHU�VXSSUHVVLRQ�RI�HYLGHQFH�LV�DQ�DSSURSULDWH�UHPHG\�IRU�D�YLRODWLRQ�RI

WLWOH�����VHFWLRQ������RI�WKH�'HODZDUH�&RGH���6HH�6KDIIHU������$��G�DW���

�ZKLOH�LW�LV�SURSHU�WR�GHIHU�WR�1HZ�<RUN�ODZ�WR�GHWHUPLQH�ZKHWKHU�WKH�1HZ

<RUN� 6WDWXWH� KDV� EHHQ� FRPSOLHG� ZLWK�� 3HQQV\OYDQLD� ODZ� GHWHUPLQHV� WKH

DSSURSULDWH�UHPHG\�IRU�WKH�YLRODWLRQ��

3HQQV\OYDQLD�5XOH� RI�&ULPLQDO� 3URFHGXUH� ���� SHUPLWV� D� GHIHQGDQW� RU

KLV� DWWRUQH\� WR� ³PDNH� D� PRWLRQ� WR� WKH� FRXUW� WR� VXSSUHVV� DQ\� HYLGHQFH

DOOHJHG� WR� KDYH� EHHQ� REWDLQHG� LQ� YLRODWLRQ� RI� WKH� GHIHQGDQW¶V� ULJKWV�´

3D�5�&ULP�3������D�����$V�WKH�&RPPHQW�WR�5XOH�����H[SODLQV�

7KH�ILUVW�UHYLVLRQ�RI�WKLV�UXOH�H[WHQGHG�LWV�FRYHUDJH�WR�YLRODWLRQ�RI
WKH�IRXUWK��ILIWK�DQG�VL[WK�DPHQGPHQWV�RI�WKH�&RQVWLWXWLRQ�RI�WKH
8QLWHG�6WDWHV��VXFK�DV�WKRVH�SURVFULEHG�E\�0DSS�Y��2KLR�����
8�6����������6�&W����������/�(G��G��������������(VFREHGR�Y�
,OOLQRLV������8�6����������6�&W�����������/�(G��G������������
-DFNVRQ� Y��'HQQR�� ���� 8�6�� ����� ��� /�(G�� ������ ��� /�(G��G
������������0LUDQGD�Y��$UL]RQD������8�6����������6�&W�������
���/�(G��G�������������8QLWHG�6WDWHV�Y��:DGH������8�6������
��� 6�&W�� ������ ��� /�(G��G� ����� �������� DQG� *LOEHUW� Y�
&DOLIRUQLD�� ���� 8�6�� ����� ��� 6�&W�� ������ ��� /�(G��G� ����
�������� � /DWHU� 3HQQV\OYDQLD� FDVHV� VXFK�DV�&RPPRQZHDOWK� Y�
)XWFK������3D�����������$��G�������������VDQFWLRQHG�WKH�XVH�RI
5XOH� ���� WR� WHVW� FHUWDLQ� YLRODWLRQV� RI� 3HQQV\OYDQLD� 5XOHV� RI
&ULPLQDO�3URFHGXUH��KRZHYHU��&RPPRQZHDOWK�Y��0XUSK\�����
3D�����������$��G�������������TXHVWLRQHG�ZKHWKHU�WKH�UXOH�LQ�LWV
HDUOLHU�IRUP�SHUPLWWHG�VXFK�D�FKDOOHQJH���7KH�UXOH�ZDV�WKHUHIRUH
IXUWKHU�UHYLVHG�LQ������WR�SHUPLW�XVH�RI�WKH�VXSSUHVVLRQ�PRWLRQ
WR� WHVW�DGPLVVLELOLW\�RI�HYLGHQFH�ZKHUH� WKH� LVVXH� LV� WKH�PHWKRG
E\�ZKLFK�WKH�HYLGHQFH�ZDV�REWDLQHG�
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3D�5�&ULP�3�� ����� &RPPHQW�� � 7KH� SXUSRVH� RI� WKH� H[FOXVLRQDU\� UXOH� LV� ³WR

VDQFWLRQ�XQFRQVWLWXWLRQDO�SROLFH�SURFHGXUHV�LQ�D�ZD\�GHVLJQHG�WR�GLVFRXUDJH

VXFK� EHKDYLRU� DQG� WR� SURWHFW� FLWL]HQV� IURP� VXFK� LOOHJDO� FRQGXFW�´

&RPPRQZHDOWK�Y��&RKHQ������3D����������������$��G�������������������

5XOH�����SHUPLWV�DSSOLFDWLRQ�RI�WKH�H[FOXVLRQDU\�UXOH� IRU�YLRODWLRQV�RI

WKH� 3HQQV\OYDQLD� 5XOHV� RI� &ULPLQDO� 3URFHGXUH�� � +RZHYHU�� WKH� H[FOXVLRQ� RI

HYLGHQFH�IRU�WKH�YLRODWLRQ�RI�D�5XOH�RI�&ULPLQDO�3URFHGXUH�LV�WKH� ³H[FHSWLRQ

UDWKHU� WKDQ� WKH� UXOH�´� �&RPPRQZHDOWK� Y�� %DOOLHW�� ���� $��G� ������ ����

�3D�6XSHU���������DSSHDO�GHQLHG������3D�����������$��G������������� �7KH

H[FOXVLRQ�RI� VHL]HG�HYLGHQFH�PD\�EH�DSSURSULDWH� ³RQO\�ZKHUH� WKH� YLRODWLRQ

DOVR�WRXFKHV�XSRQ�IXQGDPHQWDO��FRQVWLWXWLRQDO�FRQFHUQV��LV�FRQGXFWHG�LQ�EDG�

IDLWK� RU� KDV� VXEVWDQWLDOO\� SUHMXGLFHG� WKH� GHIHQGDQW�´� � ,G�� �FLWLQJ

&RPPRQZHDOWK�Y��0RUJDQ������3D���������Q��������$��G������������Q��

�������

+HUH�� $SSHOODQW� DUJXHV� WKDW� WKH� YLRODWLRQ� RI� VHFWLRQ� ������ DQ

H[WUDGLWLRQ�VWDWXWH��UHTXLUHV�DSSOLFDWLRQ�RI�WKH�H[FOXVLRQDU\�UXOH�� �+RZHYHU�

3HQQV\OYDQLD�FDVH�ODZ�KDV�FRQVLVWHQWO\�KHOG�WKDW�D�YLRODWLRQ�RI�DQ�H[WUDGLWLRQ

VWDWXWH� GRHV� QRW� WRXFK� XSRQ� IXQGDPHQWDO� FRQVWLWXWLRQDO� FRQFHUQV� WKHUHE\

UHTXLULQJ� DSSOLFDWLRQ� RI� WKH� H[FOXVLRQDU\� UXOH�� � ³7KH� &RQVWLWXWLRQ� SURYLGHV

WKDW� H[WUDGLWLRQ� LV� VXPPDU\� LQ� QDWXUH� DQG� µ>W@KH� SURFHGXUDO� VDIHJXDUGV

UHTXLUHG� LQ� PRVW� FULPLQDO� SURFHHGLQJV� DUH� LUUHOHYDQW� WR� H[WUDGLWLRQ

SURFHHGLQJV�¶´��&RPPRQZHDOWK�H[�UHO��0F*RZDQ�Y��$\WFK������$��G�����
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�����3D�6XSHU���������IRRWQRWH�RPLWWHG���TXRWLQJ�&RPPRQZHDOWK�H[�UHO�

&ROFRXJK�Y��$\WFK������$��G�����������3D�6XSHU���������

,Q�&ROHPDQ�Y��&X\OHU������$��G������3D�6XSHU���������ZH�KHOG�WKDW

WKH�'XH�3URFHVV�&ODXVH�RI�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ�GLG�QRW�UHTXLUH�WKDW

D� SULVRQHU� EH� JLYHQ� DQ� H[WUDGLWLRQ� KHDULQJ�� SURYLGHG� ZLWK� FRXQVHO�� DQG

DIIRUGHG�DQ�RSSRUWXQLW\�WR�FRQIURQW�DQG�FURVV�H[DPLQH�ZLWQHVVHV�� �,G�����

$��G�DW�������/LNHZLVH��LQ�&RPPRQZHDOWK�H[�UHO��&DPDUD�Y��0\HUV�����

$��G� ���� �3D�6XSHU�� ������� ZH� KHOG� WKDW� ³>D@� SULVRQHU� ZKR� LV� UHJXODUO\

LQGLFWHG�DQG�WULHG�XQGHU�WKH�ODZV�RI�D�VWDWH�ZKHUH�WKH�FULPH�ZDV�FRPPLWWHG

LV� QRW� GHSULYHG� RI� GXH� SURFHVV� XQGHU� WKH� )RXUWHHQWK� $PHQGPHQW� E\� WKH

PDQQHU�LQ�ZKLFK�KH�LV�EURXJKW�IURP�DQRWKHU�MXULVGLFWLRQ�´��,G�������$��G�DW

�����TXRWLQJ�&RPPRQZHDOWK�H[�UHO��0DVWHU�Y��%DOGL�����$��G���������

�3D�6XSHU���������FHUW��GHQLHG������8�6����������������6HH�DOVR�)ULVELH�Y�

&ROOLQV�� ���� 8�6�� ���� �������� UHKHDULQJ� GHQLHG�� ���� 8�6�� ���� ������

�IRUFLEOH�DEGXFWLRQ�IRU�WULDO�IRXQG�QRW�WR�EH�D�GXH�SURFHVV�YLRODWLRQ�����%DVHG

XSRQ�WKH�IRUHJRLQJ��ZH�ILQG�WKDW�7URRSHU�'DPLFR¶V�IDLOXUH�WR�EULQJ�$SSHOODQW

EHIRUH� D� 'HODZDUH� FRXUW� IRU� D� KHDULQJ� SULRU� WR� H[WUDGLWLRQ� GRHV� QRW� WRXFK

XSRQ�FRQVWLWXWLRQDO�FRQFHUQV��WKHUHE\�UHTXLULQJ�VXSSUHVVLRQ�RI�WKH�HYLGHQFH�

$FFRUGLQJO\�� ZH� KROG� WKDW� WKH� 7ULDO� &RXUW� FRPPLWWHG� QR� HUURU� LQ

GHQ\LQJ�$SSHOODQW¶V�SUH�WULDO�PRWLRQ�WR�VXSSUHVV�HYLGHQFH���7URRSHU�'DPLFR¶V

YLRODWLRQ� RI� 'HODZDUH¶V� H[WUDGLWLRQ� VWDWXWH� GLG� QRW� ZDUUDQW� DXWRPDWLF

DSSOLFDWLRQ�RI�WKH�H[FOXVLRQDU\�UXOH�
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-XGJPHQW�RI�6HQWHQFH�LV�DIILUPHG�


