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.DWKU\Q� DQG� 'DYLG� 0HGLQHWV� DSSHDO� WKH� 1RYHPEHU� ��� ����� RUGHU

GHQ\LQJ� WKHLU� SHWLWLRQ� WR� RSHQ�D� MXGJPHQW� RI�QRQ�SURV� HQWHUHG� LQ� IDYRU� RI

$SSHOOHH�� .HQQHWK� %HW]NR��� � :H� UHYHUVH� DQG� UHPDQG� IRU� IXUWKHU

FRQVLGHUDWLRQ�E\�WKH�WULDO�FRXUW�

����������������������������������
�� � 0U�� %HW]NR� ILOHG� DQ� DSSHDO� DW� 1R�� ��� +DUULVEXUJ� ����� IURP� DQ� RUGHU
GHQ\LQJ�KLV�PRWLRQ�IRU�VXPPDU\�MXGJPHQW���:H�GR�QRW�DGGUHVV�WKH�SURSULHW\
RI� WKDW� RUGHU� IRU� WKH� IROORZLQJ� UHDVRQV�� � ,I� MXGJPHQW� RI�QRQ� SURV� LV� OHW� WR
VWDQG� LQ� WKLV� DFWLRQ�� WKH� RUGHU� GHQ\LQJ� 0U�� %HW]NR¶V� PRWLRQ� IRU� VXPPDU\



-��$��������

�����

$SSHOODQWV� LQVWLWXWHG� WKLV� SHUVRQDO� LQMXU\� DFWLRQ� RQ� 0DUFK� ���� �����

VHHNLQJ� GDPDJHV� WKDW� WKH\� DOOHJHGO\� VXVWDLQHG� ZKHQ� $SSHOOHH� VWUXFN� WKH

UHDU�RI�D�FDU�RFFXSLHG�E\�0UV��0HGLQHWV���,Q�KLV�DQVZHU��$SSHOOHH�PDLQWDLQHG

WKDW�WKH�DFFLGHQW�KDG�EHHQ�XQDYRLGDEOH�GXH�WR�WKH�LF\�FRQGLWLRQV�RI�WKH�URDG�

7KH� DFFLGHQW� RFFXUUHG� RQ� ,QWHUVWDWH� ��� LQ� )UDQNOLQ� &RXQW\� RQ

0DUFK����������� � $SSHOOHH� ILOHG� SUHOLPLQDU\� REMHFWLRQV� WR� WKH� FRPSODLQW�

ZKLFK�ZHUH�GHQLHG���+H�WKHQ�ILOHG�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��UDLVLQJ

WKH� VDPH� DUJXPHQW� DV� KH� KDG� LQ� SUHOLPLQDU\� REMHFWLRQV�� DQG� WKDW� PRWLRQ

ZDV�GHQLHG�

7KHUH�ZDV�QR�GRFNHW�DFWLYLW\�IURP�)HEUXDU\����������ZKHQ�$SSHOODQWV¶

PRWLRQ� IRU� DWWRUQH\¶V� IHHV� LQ� FRQQHFWLRQ� ZLWK� WKH� VXPPDU\� MXGJPHQW

SURFHHGLQJV� ZDV� GHQLHG�� WR� )HEUXDU\� ���� ������ ZKHQ� $SSHOOHH� ILOHG� KLV

PRWLRQ�IRU�MXGJPHQW�RI�QRQ�SURV���+RZHYHU��$SSHOODQWV�QRWH�WKDW�WKHUH�ZDV

D� VLJQLILFDQW� DPRXQW� RI� QRQ�GRFNHW� GLVFRYHU\� DFWLYLW\� GXULQJ� WKDW� SHULRG�

LQFOXGLQJ�GHSRVLWLRQV�

%\� RSLQLRQ� DQG� RUGHU� GDWHG� $SULO� ���� ������ WKH� WULDO� FRXUW� JUDQWHG

$SSHOOHH¶V� PRWLRQ� IRU� MXGJPHQW� RI� QRQ� SURV�� � 7KDW� RSLQLRQ� LQGLFDWHV� WKH

IROORZLQJ�� � 7KH� WULDO� FRXUW� FRQVLGHUHG� WKH� FDVH� RI� 3HQQ� 3LSLQJ�� ,QF�� Y�

�������������������������������������������������������������������������������������������������������������
MXGJPHQW�LV�PRRW�VLQFH�0U��%HW]NR�ZLOO�KDYH�SUHYDLOHG�LQ�WKLV�DFWLRQ���2Q�WKH
RWKHU�KDQG��LI�WKH�MXGJPHQW�RI�QRQ�SURV� LV�OLIWHG�RQ�UHPDQG��WKH�DFWLRQ�ZLOO
UHPDLQ�SHQGLQJ���,W�LV�VHWWOHG�WKDW�DQ�RUGHU�GHQ\LQJ�D�PRWLRQ�IRU�VXPPDU\
MXGJPHQW�LV�QRW�D� ILQDO�RUGHU�DV� LW�GRHV�QRW�GLVSRVH�RI� WKH�DFWLRQ��DQG�WKH
RUGHU� LV� QRW� VXEMHFW� WR� UHYLHZ� XQWLO� D� ILQDO� RUGHU� LV� HQWHUHG� LQ� WKLV� DFWLRQ
DJDLQVW�0U��%HW]NR�� 3D�5�$�3�� ����� �+HQFH��ZH� TXDVK� WKH� DSSHDO� IURP� WKH
RUGHU�GHQ\LQJ�VXPPDU\�MXGJPHQW�
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,QVXUDQFH� &RPSDQ\� RI� 1RUWK� $PHULFD�� ���� 3D�� ����� ���� $��G� ����

�������� FRQWUROOLQJ�� � ,Q� 3HQQ� 3LSLQJ�� RXU� 6XSUHPH� &RXUW� KHOG� WKDW� D

MXGJPHQW�RI�QRQ�SURV�ZLOO� EH�JUDQWHG� LI� WKHUH� LV� D� ODFN� RI� GXH�GLOLJHQFH� LQ

IDLOLQJ�WR�SURFHHG��WKHUH�LV�QR�FRPSHOOLQJ�UHDVRQ�IRU�IDLOLQJ�WR�SURFHHG��DQG

WKH� GHIHQGDQW� ZDV� SUHMXGLFHG� E\� WKH� GHOD\�� � 7KH� &RXUW� DOVR� KHOG� WKDW

SUHMXGLFH�ZRXOG�EH�SUHVXPHG� WR�H[LVW� LI� WKHUH� LV�QR�GRFNHW�DFWLYLW\� IRU� WZR

\HDUV�

7KH�WULDO�FRXUW�KHUHLQ�FRQFOXGHG�WKDW�WKH�H[LVWHQFH�RI�SUHMXGLFH�ZDV�WR

EH�SUHVXPHG�LQ�WKLV�FDVH�VLQFH�WKHUH�ZDV�QR�GRFNHW�DFWLYLW\� IRU� WZR�\HDUV�

7KH�WULDO�FRXUW�DOVR�H[SUHVVO\�UHIXVHG�WR�FRQVLGHU�DQ\�QRQ�GRFNHW�GLVFRYHU\

DFWLYLW\� IRU� SXUSRVHV� RI� GHWHUPLQLQJ� ZKHWKHU� WKHUH� KDG� EHHQ� D� IDLOXUH� WR

SURVHFXWH�WKH�DFWLRQ�

2Q�-XO\�����������$SSHOODQWV�ILOHG�ZLWK�WKLV�&RXUW�D�³1RWLFH�RI�$SSHDO

1XQF� 3UR� 7XQF´� IURP� WKH� $SULO� ���� ����� RUGHU� JUDQWLQJ� MXGJPHQW� RI� QRQ

SURV���7KLV�DSSHDO�ZDV�TXDVKHG��DQG�$SSHOODQWV�ZHUH�QRWLILHG�WKDW�WKH\�PXVW

VHHN�SHUPLVVLRQ�WR�DSSHDO�QXQF�SUR�WXQF�LQ�WKH�WULDO�FRXUW�

$SSHOODQWV�WKHQ� ILOHG� LQ� WKH� WULDO� FRXUW�ERWK�D�SHWLWLRQ� WR�DSSHDO�QXQF

SUR� WXQF� IURP� WKH� RUGHU� JUDQWLQJ� MXGJPHQW� RI� QRQ� SURV� DQG� D� SHWLWLRQ� WR

RSHQ�WKH�MXGJPHQW�RI�QRQ�SURV���,Q�WKH�ILUVW�SHWLWLRQ��$SSHOODQWV�DOOHJHG�WKDW

WKH\�GLG�QRW�UHFHLYH�D�FRS\�RI�WKH�RUGHU�JUDQWLQJ�WKH�MXGJPHQW�RI�QRQ�SURV

DQG�GLG�QRW�EHFRPH�DZDUH�RI� LW�XQWLO�GHIHQVH�FRXQVHO� IRUZDUGHG�D� FRS\� WR
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WKHP���%RWK�WKH�SHWLWLRQ�WR�RSHQ�WKH�MXGJPHQW�DQG�WKH�SHWLWLRQ�IRU�DOORZDQFH

RI�DSSHDO�QXQF�SUR�WXQF�ZHUH�GHQLHG�

,Q�FRQQHFWLRQ�ZLWK�WKH�DSSHDO�QXQF�SUR�WXQF��WKH�WULDO�FRXUW�QRWHG�WKDW

$SSHOODQWV�GLG�QRW�KDYH�WKH�ULJKW�WR�D�GLUHFW�DSSHDO�IURP�WKH�RUGHU�JUDQWLQJ

MXGJPHQW� RI�QRQ� SURV�� � ,Q� VR� GRLQJ�� WKH� FRXUW� UHIHUHQFHG� WKH� H[SODQDWRU\

FRPPHQWV�WR�3D�5�&LY�3���������7KH�UXOH�SURYLGHV�

�D� 5HOLHI� IURP� D� MXGJPHQW� RI� QRQ� SURV� VKDOO� EH� VRXJKW� E\
SHWLWLRQ�� � $OO� JURXQGV� IRU� UHOLHI�� ZKHWKHU� WR� VWULNH� RII� WKH
MXGJPHQW� RU� WR� RSHQ� LW�� PXVW� EH� DVVHUWHG� LQ� D� VLQJOH
SHWLWLRQ�

�E� ,I�WKH�UHOLHI�VRXJKW�LQFOXGHV�WKH�RSHQLQJ�RI�WKH�MXGJPHQW�
WKH�SHWLWLRQ�VKDOO�DOOHJH�IDFWV�VKRZLQJ�WKDW

��� WKH�SHWLWLRQ�LV�WLPHO\�ILOHG�

��� WKHUH�LV�D�UHDVRQDEOH�H[SODQDWLRQ�RU�OHJLWLPDWH
H[FXVH�IRU�WKH�LQDFWLYLW\�RU�GHOD\��DQG

��� WKHUH�LV�D�PHULWRULRXV�FDXVH�RI�DFWLRQ�

7KH�H[SODQDWRU\�FRPPHQWV�GLVFXVV�WKH�SURFHGXUH�IRU�DSSHDOLQJ�WKH�JUDQW�RI

MXGJPHQW�RI�QRQ�SURV���8QGHU�SULRU�ODZ��WKH�SODLQWLII�KDG�D�FKRLFH�RI�HLWKHU

GLUHFWO\�DSSHDOLQJ�WKH�JUDQW�RI� MXGJPHQW�RI�QRQ�SURV� RU� ILOLQJ� D� SHWLWLRQ� WR

RSHQ�WKH�MXGJPHQW�RI�QRQ�SURV�DQG�DSSHDOLQJ�RQFH�WKDW�SHWLWLRQ�ZDV�GHQLHG�

7KH� FRPPHQWV� VWDWH� WKDW� WKH� UXOH� ³DGRSWV� D� XQLIRUP� SURFHGXUH´� DQG

HVWDEOLVKHV� WKDW� UHOLHI� IURP� D� MXGJPHQW� RI� QRQ� SURV� PXVW� EH� VRXJKW� E\

SHWLWLRQ�

7KH� WULDO� FRXUW� KHUHLQ� UHDVRQHG� WKDW� VLQFH� $SSHOODQWV� ZHUH� QRW

SHUPLWWHG�WR�DSSHDO�IURP�HQWU\�RI�WKH�$SULO����������MXGJPHQW�RI�QRQ�SURV�
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WKHLU� UHTXHVW� IRU� DQ� DSSHDO� QXQF� SUR� WXQF� ZDV� LPSURSHU�� � 7KH� FRXUW� WKHQ

FRQVLGHUHG� WKH�PHULWV� RI� $SSHOODQWV¶� SHWLWLRQ� WR� RSHQ� WKH� MXGJPHQW� RI�QRQ

SURV���7KH�WULDO�FRXUW�ILUVW�FRQFOXGHG�WKDW�$SSHOODQWV�KDG�D�PHULWRULRXV�FDXVH

RI�DFWLRQ���,W�WKHQ�FRQIURQWHG�WKH�LVVXH�RI�ZKHWKHU�$SSHOODQWV¶�SHWLWLRQ�ZDV

³WLPHO\�ILOHG�´��3D�5�&LY��3��������E������

7KH�WULDO�FRXUW�QRWHG�WKDW�$SSHOODQWV�GLG�QRW�ILOH�WKHLU�SHWLWLRQ�WR�RSHQ

WKH� MXGJPHQW� XQWLO� $XJXVW� ���� ������ IRXU� DQG� RQH�KDOI� PRQWKV� DIWHU� WKH

MXGJPHQW�ZDV�HQWHUHG���,W�REVHUYHG�WKDW�$SSHOODQWV�DOOHJHG�WKDW�WKH\�GLG�QRW

UHFHLYH�D�FRS\�RI�WKH�$SULO����������RUGHU�XQWLO�-XQH�����������ZKHQ�GHIHQVH

FRXQVHO�PDLOHG�WKHP�D�FRS\���7KH�WULDO�FRXUW�DSSHDUHG�WR�DFFHSW�WKDW�IDFWXDO

DVVHUWLRQ�� � 7KH� WULDO� FRXUW� WKHQ� DQDO\]HG� ZKHWKHU� WKH� WZR� DQG� RQH�KDOI

PRQWK� GHOD\� EHWZHHQ� -XQH� ���� ������ DQG� $XJXVW� ���� ������ UHQGHUHG� WKH

SHWLWLRQ�XQWLPHO\�

,Q�WKLV�UHVSHFW��WKH�FRXUW�DFNQRZOHGJHG�WKDW�WKH�GHOD\�ZDV�VROHO\�WKH

UHVXOW�RI�FRXQVHO¶V�IDLOXUH�WR�IROORZ�WKH�SURSHU�SURFHGXUH�IRU�VHHNLQJ�UHYLHZ

RI� D� MXGJPHQW� RI�QRQ�SURV�� � ,Q� RWKHU�ZRUGV�� FRXQVHO� ILOHG� DQ� XQQHFHVVDU\

DQG�LPSURSHU�DSSHDO�UDWKHU�WKDQ�D�SHWLWLRQ�XQGHU�3D�5�&LY�3�������� �%DVHG

RQ�WKLV�QHJOLJHQFH��WKH�FRXUW�VWDWHG�WKDW�LW�ZDV�³LQFOLQHG�WR�GLVPLVV�SODLQWLIIV¶

SHWLWLRQ� WR� RSHQ� RQ� WKH� EDVLV� WKDW� LW� ZDV� QRW� WLPHO\� ILOHG�´� � 7ULDO� &RXUW

2SLQLRQ�� ��������� DW� ���� �HPSKDVLV� DGGHG��� � +RZHYHU�� WKH� FRXUW� GLG� QRW

GHQ\�WKH�SHWLWLRQ�RQ�WKLV�JURXQG���,QVWHDG��LW�VWDWHG�WKDW�LW�SUHIHUUHG�WR�GHQ\

WKH� SHWLWLRQ� RQ� WKH� PHULWV�� � ,W� WKHQ� FRQFOXGHG� WKDW� $SSHOODQWV� KDG� QRW
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HVWDEOLVKHG� D� OHJLWLPDWH� H[FXVH� IRU� WKHLU� GHOD\� LQ� SURVHFXWLQJ� WKH� DFWLRQ�

DSSO\LQJ� WKH� 3HQQ� 3LSLQJ� GHFLVLRQ� DV� GLVSRVLWLYH�� � 7KLV� WLPHO\� DSSHDO

IROORZHG�WKH�WULDO�FRXUW¶V�GHQLDO�RI�$SSHOODQWV¶�SHWLWLRQ�WR�RSHQ�WKH�MXGJPHQW

RI�QRQ�SURV�

,Q�D�WULR�RI�FDVHV�GHFLGHG�RQ�$SULO����������IRXU�PRQWKV�DIWHU�WKH�WULDO

FRXUW¶V� GHQLDO� RI� $SSHOODQWV¶� SHWLWLRQ� WR� RSHQ� WKH� MXGJPHQW�� RXU� 6XSUHPH

&RXUW� DQQRXQFHG�QHZ� UXOHV� DSSOLFDEOH� WR�ZKHWKHU� D� MXGJPHQW� RI�QRQ� SURV

VKRXOG� EH� JUDQWHG�� � -DFREV� Y�� +DOORUDQ�� BBB� 3D�� BBB�� ���� $��G� ����

��������6KRSH�Y��(DJOH��BBB�3D��BBB������$��G������ ��������0DULQR�Y�

+DFNPDQ��BBB�3D��BBB������$��G�������������

,Q� -DFREV�� WKH� &RXUW� FRQVLGHUHG� WKH� VWDQGDUG� DSSOLFDEOH� WR� WKH

GLVPLVVDO� RI� D� FDVH� IRU� LQDFWLYLW\� SXUVXDQW� WR� D� GHIHQGDQW¶V� PRWLRQ� IRU

MXGJPHQW�RI�QRQ�SURV��ZKLFK�LV�WKH�VLWXDWLRQ�DW�LVVXH�KHUHLQ���+RZHYHU��WKH

&RXUW�PDGH�FOHDU�WKDW�FDVHV�LQYROYLQJ�GLVPLVVDO�LQLWLDWHG�E\�WKH�ORZHU�FRXUW

IRU�LQDFWLYLW\�SXUVXDQW�WR�ORFDO�UXOHV�LPSOHPHQWLQJ�5XOH������RI�WKH�5XOHV�RI

-XGLFLDO�$GPLQLVWUDWLRQ�DUH�DOVR�WR�EH�DSSOLHG�WR�FDVHV�ZKHUH�D�GHIHQGDQW�KDV

PRYHG�IRU�MXGJPHQW�RI�QRQ�SURV���6HH�-DFREV��VXSUD��BBB�3D��DW�BBB�Q���

���� $��G� DW� ����� Q���� 6KRSH�� VXSUD�� �WKH� VDPH� VWDQGDUGV� DSSO\� WR

WHUPLQDWLRQV�IRU�LQDFWLYLW\�SXUVXDQW�WR�D�GHIHQGDQW¶V�PRWLRQ�IRU�MXGJPHQW�RI

QRQ� SURV� DQG� WR� MXGJPHQWV� RI� QRQ� SURV� LQLWLDWHG� E\� D� FRXUW� XQGHU� 5XOH

��������7KXV��WKH�UHDVRQLQJ�RI�DOO�WKUHH�FDVHV�DSSO\�KHUHLQ�
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,Q� -DFREV�� WKH� &RXUW� DGYLVHG� WKDW� WKH� WKUHH�SDUW� WHVW� DSSOLFDEOH� WR

HQWHULQJ� D� MXGJPHQW� RI� QRQ� SURV�� DV� DQQRXQFHG� LQ� 3HQQ� 3LSLQJ�� ,QF��

VXSUD�� DQG� -DPHV� %URWKHUV� &R�� Y�� 8QLRQ� %DQNLQJ� DQG� 7UXVW� &R�� RI

'X%RLV������3D�����������$��G�������������FRQWLQXHV�WR�FRQWURO�WKLV�DUHD�RI

WKH�ODZ���7KDW�WHVW�LV��

$�&RXUW�PD\�SURSHUO\�HQWHU�D�MXGJPHQW�RI�QRQ�SURV�ZKHQ�D
SDUW\� WR� WKH� SURFHHGLQJ� KDV� VKRZQ� D� ZDQW� RI� GXH� GLOLJHQFH� LQ
IDLOLQJ� WR� SURFHHG� ZLWK� UHDVRQDEOH� SURPSWLWXGH�� DQG� WKHUH� KDV
EHHQ� QR� FRPSHOOLQJ� UHDVRQ� IRU� WKH� GHOD\�� DQG� WKH� GHOD\� KDV
FDXVHG�VRPH�SUHMXGLFH�WR�WKH�DGYHUVH�SDUW\��VXFK�DV�WKH�GHDWK
RI�RU�XQH[SODLQHG�DEVHQFH�RI�PDWHULDO�ZLWQHVVHV�

-DFREV�� VXSUD�� BBB� 3D�� DW� BBB�� ���� $��G� DW� ����� �HPSKDVHV� DGGHG�

�TXRWLQJ�-DPHV�%URWKHUV� &R��� VXSUD� BBB� 3D�� DW� BBB�� ���� $��G� DW� �����

3UHMXGLFH�RFFXUV�IRU�SXUSRVHV�RI�WKLV�WHVW�ZKHQHYHU�WKHUH�LV�³µDQ\�VXEVWDQWLDO

GLPLQXWLRQ�RI�D�SDUW\¶V�DELOLW\�WR�SURSHUO\�SUHVHQW�LWV�FDVH�DW�WULDO�¶´��-DFREV�

VXSUD�BBB�3D��DW�BBB������$��G�DW�������TXRWLQJ�0HW]�&RQWUDFWLQJ��,QF�

Y��5LYHUZRRG�%XLOGHUV��,QF�������$��G�����������3D�6XSHU���������

,Q�3HQQ�3LSLQJ��WKH�&RXUW�KDG�KHOG�WKDW�D�GHOD\�ZDV�WR�EH�SUHVXPHG

WR�EH�SUHMXGLFLDO�ZKHUH�WKHUH�KDV�EHHQ�QR�DFWLYLW\�RQ�WKH�GRFNHW�IRU�WZR�RU

PRUH� \HDUV�� �+RZHYHU�� LQ� -DFREV�� WKH� &RXUW� UHYHUVHG� WKDW� SRUWLRQ� RI� WKH

KROGLQJ�RI�3HQQ�3LSLQJ� DQG� DQQRXQFHG� WKDW� WKH� WZR�\HDU� SUHVXPSWLRQ� RI

SUHMXGLFH�LV�WR�EH�DEDQGRQHG�LQ�WKLV�DUHD�

����������������������������������
���:KLOH�WKLV�DSSHDO�LQYROYHV�GHQLDO�RI�D�SHWLWLRQ�WR�RSHQ�D�MXGJPHQW�RI�QRQ
SURV�� VLQFH� $SSHOODQWV¶� XQGHUO\LQJ� FODLP� LV� WKDW� MXGJPHQW� RI� QRQ� SURV
LPSURSHUO\�ZDV� HQWHUHG��ZH� GLVFXVV� WKH� VWDQGDUG� DSSOLFDEOH� WR� WKDW� LVVXH�
6HH�-DFREV��VXSUD��BBB�3D��DW�BBB�Q���������$��G�DW������Q���
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)XUWKHUPRUH�� WKH� &RXUW� LQ� -DFREV� UH�HPSKDVL]HG� WKDW� WKH� HQWU\� RI

MXGJPHQW�RI�QRQ�SURV�LV�JRYHUQHG�E\�HTXLWDEOH�FRQVLGHUDWLRQV���6SHFLILFDOO\�

WKH�&RXUW�REVHUYHG�WKDW�WKH�LQKHUHQW�SRZHU�WR�GLVPLVV�DQ�DFWLRQ�IRU�ODFN�RI

SURVHFXWLRQ�H[LVWHG�DW�WKH�FRPPRQ�ODZ��SULRU�WR�WKH�SDVVDJH�RI�DQ\�VWDWXWH�

,W�QRWHG�WKDW�WKH�JUDQW�RI�MXGJPHQW�RI�QRQ�SURV�LV�EDVHG�XSRQ�WKH�HTXLWDEOH

SULQFLSOH�RI�ODFKHV���/DFKHV�GRHV�QRW�LQYROYH�WKH�SDVVDJH�RI�DQ\�VSHFLILF�WLPH

EXW�UDWKHU��LV�DSSOLHG�ZKHQ�D�GHIHQGDQW¶V�SRVLWLRQ�RU�ULJKWV�DUH�VR�SUHMXGLFHG

E\�WKH�SDVVDJH�RI�WLPH�DQG�LQH[FXVDEOH�GHOD\�WKDW�LW�ZRXOG�EH�DQ�LQMXVWLFH�WR

SHUPLW�WKH�DVVHUWLRQ�RI�WKH�FDXVH�RI�DFWLRQ�DJDLQVW�KLP�LQ�OLJKW�RI� WKH�IDFWV

DQG�FLUFXPVWDQFHV�LQ�WKH�FDVH�

7KH�&RXUW�LQ�-DFREV�DOVR�UXOHG�WKDW�GHOD\V�LQ�WKH�DFWLRQ�FDXVHG�E\�WKH

GHIHQGDQW�FDQ�QRW�EH�XVHG�DJDLQVW�WKH�SODLQWLII���,W�QRWHG�WKDW�HDUO\�FDVHV�LQ

WKLV�DUHD�KHOG�WKDW�LI�GHOD\V�DUH�GXH�WR�D�JUHDW�H[WHQW�WR�WKH�GHIHQGDQW¶V�RZQ

DFWLRQV��LW�ZRXOG�EH�DQ�LQMXVWLFH�WR�DOORZ�WKH�GHIHQGDQW�WR�DSSO\�ODFKHV��DQG

WKH�&RXUW�VSHFLILFDOO\�KHOG�WKDW�D�GHIHQGDQW�ZKR�KDV�FUHDWHG�D�GHOD\�PD\�QRW

EHQHILW�IURP�WKDW�GHOD\�E\�REWDLQLQJ�D�MXGJPHQW�RI�QRQ�SURV�

,Q�0DULQR��VXSUD��ZKLFK�DOVR�LV�VLJQLILFDQW�WR�WKLV�FDVH��WKH�&RXUW�KHOG

WKDW� IRU� SXUSRVHV� RI� GHWHUPLQLQJ� ZKHWKHU� WKH� SODLQWLII� KDV� VHW� IRUWK� D

FRPSHOOLQJ�UHDVRQ�IRU�GHOD\��QRQ�GRFNHW�DFWLYLWLHV�PXVW�EH�FRQVLGHUHG���7KH

&RXUW�UHDVRQHG�WKDW�ORFDO�FRXUWV�YDU\�UHJDUGLQJ�ZKDW�WKH\�ZLOO�HQWHU�RQ�WKH

GRFNHWV�� ZKLFK� KDG� OHG� WR� LQFRQVLVWHQW� UHVXOWV� LQ� SURFHHGLQJV� UHODWLQJ� WR

MXGJPHQWV� RI�QRQ�SURV�� � 7KH� &RXUW� DOVR� UHDVRQHG� WKDW� QRQ�GRFNHW� DFWLYLW\
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VKRXOG�EH� FRQVLGHUHG� VLQFH� ³>G@LVPLVVDO� RI� D� FDVH� LV� IDU� WRR� KDUVK� D� UHVXOW

ZKHQ�WKH�FDVH�LV�QRW�DFWXDOO\�VWDOH�EXW�ZDV�PRYLQJ�VORZO\�IRUZDUG�´��,G��BBB

3D��DW�BBB������$��G�DW������

7KH�&RXUW�ORRNHG�DW�WKH�QRQ�GRFNHW�DFWLYLWLHV�WKDW�KDG�RFFXUUHG�LQ�WKDW

DFWLRQ�DQG�LQGLFDWHG�WKDW�WDNHQ�WRJHWKHU��WKRVH�DFWLYLWLHV�HVWDEOLVKHG�WKDW�WKH

FDVH�ZDV�SURFHHGLQJ� WRZDUGV�GLVSRVLWLRQ� DQG� WKDW� LW� VKRXOG�QRW� KDYH�EHHQ

WHUPLQDWHG�GXH�WR�IDLOXUH�WR�SURVHFXWH���'XULQJ�WKH�SHULRG�RI�GHOD\�DW�LVVXH�LQ

WKDW�FDVH��SODLQWLII¶V�FRXQVHO�ZDV�FKDQJHG��GHSRVLWLRQV�KDG�EHHQ�WDNHQ��DQG

VHWWOHPHQW�QHJRWLDWLRQV�KDG�RFFXUUHG�

,Q�WKH�SUHVHQW�FDVH��$SSHOODQWV�YLJRURXVO\�PDLQWDLQHG�WR�WKH�WULDO�FRXUW

WKDW� QRQ�GRFNHW� GLVFRYHU\� DFWLYLWLHV� DQG� GHOD\� FDXVHG� E\� $SSHOOHH� VKRXOG

KDYH� EHHQ� FRQVLGHUHG� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH\� KDG� PDGH� HIIRUWV� WR

SURVHFXWH�WKLV�DFWLRQ�ZLWK�UHDVRQDEOH�SURPSWLWXGH���7KH�WULDO�FRXUW�H[SUHVVO\

UHIXVHG� WR� FRQVLGHU� HLWKHU� IDFWRU�� LQVWHDG� DSSO\LQJ� FDVH� ODZ� WKDW� ZDV

RYHUUXOHG�E\�WKH�UHFHQW�WULR�RI�6XSUHPH�&RXUW�FDVHV�

,Q�OLJKW�RI� WKH�GUDVWLF�FKDQJH�LQ�WKLV�DUHD�RI� WKH� ODZ��ZH�ZLOO� UHPDQG

WKLV� FDVH� WR� WKH� WULDO� FRXUW� IRU� IXUWKHU� FRQVLGHUDWLRQ�� �:H� GR� VR�� KRZHYHU�

ZLWK� WKH� SURYLVR� WKDW� WKH� WULDO� FRXUW� UHPDLQV� IUHH� WR� FRQFOXGH� WKDW� WKH

SHWLWLRQ� KHUHLQ� ZDV� QRW� WLPHO\� ILOHG�� � :KLOH� $SSHOOHH� PDLQWDLQV� WKDW� WKH

SHWLWLRQ�ZDV�GHQLHG�VROHO\�EHFDXVH�LW�ZDV�QRW�WLPHO\�ILOHG��ZH�FDQQRW�DJUHH�

7KH�WULDO�FRXUW�VWDWHG�RQO\�WKDW�LW�ZDV�LQFOLQHG�WR�GHQ\�WKH�SHWLWLRQ�RQ

WKDW� EDVLV� DQG� WKDW� LW� GRXEWHG� ZKHWKHU� FRXQVHO¶V� IDLOXUH� WR� IROORZ� SURSHU



-��$��������

������

SURFHGXUH� ZDV� H[FXVDEOH�� � +RZHYHU�� WKH� WULDO� FRXUW� FOHDUO\� HOHFWHG� QRW� WR

FRQVLGHU� WKH� SHWLWLRQ� XQWLPHO\�� � 7KH� WULDO� FRXUW� PDGH� QR� H[SOLFLW

GHWHUPLQDWLRQ� DERXW� WKH� WLPHOLQHVV� RI� WKH� SHWLWLRQ�� H[SUHVVO\� GHFLGLQJ� WKH

FDVH�RQ�WKH�PHULWV�

7KXV�� ZH� SUHIHU� WR� UHPDQG� WKLV� FDVH� WR� WKH� WULDO� FRXUW� IRU

UHFRQVLGHUDWLRQ�LQ�OLJKW�RI�WKH�UHFHQW�FKDQJHV�LQ�WKH�FDVH�ODZ�DQG�GXH�WR�WKH

HTXLWDEOH� QDWXUH� RI� WKHVH� SURFHHGLQJV�� � 7KH� FRXUW� DOVR� PD\� PDNH� PRUH

H[SUHVV�� DQG� KHQFH�� UHYLHZDEOH� ILQGLQJV� UHJDUGLQJ� WKH� WLPHOLQHVV� RI� WKH

SHWLWLRQ�

7KH�RUGHU�HQWHUHG�RQ�'HFHPEHU����������IURP�ZKLFK�WKH�DSSHDO�DW�1R�

���+DUULVEXUJ������ZDV�ILOHG��LV�UHYHUVHG���7KLV�FDVH�LV�UHPDQGHG�IRU�IXUWKHU

FRQVLGHUDWLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�

7KH�DSSHDO�DW�1R�����+DUULVEXUJ������LV�TXDVKHG�


