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��� 0DUN�$GDPV��+XVEDQG��DSSHDOV� IURP�WKH�)HEUXDU\����������RUGHU� LQ

ZKLFK�WKH�WULDO�FRXUW�RUGHU�GHWHUPLQHG�KH�KDG�EUHDFKHG�D�PDULWDO�VHSDUDWLRQ

DJUHHPHQW� �DJUHHPHQW�� ZLWK� 0D\XUHH� $GDPV�� :LIH�� DQG� DZDUGHG� KHU

DWWRUQH\¶V� IHHV� DQG� FRXUW� FRVWV�� � 7KH� WULDO� FRXUW� FRQFOXGHG� WKH� DJUHHPHQW

UHTXLUHG� +XVEDQG� WR� SD\� WKH� IXOO� DPRXQW� RI� KLV� HOLJLEOH� PRQWKO\� PLOLWDU\

SHQVLRQ�ZLWKRXW�DQ\�RIIVHW�IRU�D�SD\�FDS�LPSRVHG�E\�IHGHUDO�ODZ�IRU�PLOLWDU\

UHWLUHHV�HPSOR\HG�E\�WKH�IHGHUDO�JRYHUQPHQW���:H�DIILUP�

��� 7KH�UHFRUG�UHYHDOV�WKH�IROORZLQJ��+XVEDQG�ZDV�HPSOR\HG�DV�D�UHVHUYH

FRPPDQGHU�LQ�WKH�1DYDO�5HVHUYHV�RI�8QLWHG�6WDWHV�DQG�VHUYHG�RQ�FRQWLQXHG

WHPSRUDU\�DFWLYH�GXW\���+XVEDQG�DQG�:LIH�PDUULHG�RQ�1RYHPEHU����������

VHSDUDWHG�� DQG� WKHQ� WKH\� H[HFXWHG� WKH� UHOHYDQW� DJUHHPHQW� RQ� 2FWREHU� ��

�������3DUDJUDSK�����RI�WKH�DJUHHPHQW�SURYLGHG��HPSKDVLV�DGGHG��

3HQVLRQ�� 5HWLUHPHQW� $FFRXQWV�� � 7KH� SDUWLHV� DFNQRZOHGJH� WKDW
+XVEDQG� LV� FXUUHQWO\� VHUYLQJ�DV� DQ�RIILFHU� LQ� WKH�8QLWHG� 6WDWHV
1DY\� DQG� ZLOO� EH� HOLJLEOH� IRU� UHWLUHPHQW� ZLWK� IXOO� PLOLWDU\
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UHWLUHPHQW� EHQHILWV� RQ� RU� DIWHU� 6HSWHPEHU�� ������ � 8SRQ
+XVEDQG¶V� UHWLUHPHQW�� +XVEDQG� VKDOO� SURPSWO\� ILOH� RU
DSSO\� IRU� KLV� IXOO� UHWLUHPHQW� EHQHILWV� IURP� WKH
8QLWHG�6WDWHV�1DY\�DQG�:LIH�VKDOO�VKDUH�LQ�+XVEDQG¶V�SHQVLRQ
DV�GHVFULEHG�EHORZ�

$� µ'LVSRVDEOH� 5HWLUHPHQW� 3D\¶� DV� XVHG� KHUHLQ�� VKDOO
LQFOXGH�DOO�PLOLWDU\�UHWLUHPHQW�EHQHILWV�WR�ZKLFK�+XVEDQG
LV� HQWLWOHG� UHGXFHG� RQO\� E\� WKH� VXUYLYRU� EHQHILW� SODQ
SUHPLXP� LI� DQ\� IRU� :LIH� DQG� EHIRUH� DQ\� ZDLYHU� IRU
EHQHILWV�UHFHLYHG�LQ� OLHX�RI�+XVEDQG¶V�PLOLWDU\�UHWLUHPHQW
EHQHILWV�� WRJHWKHU� ZLWK� DQ\� FRVW�RI�OLYLQJ� LQFUHDVHV� RU
VLPLODU�LQFUHDVHV�WKDW�RFFXU�DIWHU�UHWLUHPHQW�

%� :LIH� VKDOO� UHFHLYH� WKDW� SRUWLRQ� RI� +XVEDQG¶V� 'LVSRVDEOH
5HWLUHPHQW� 3D\� DV� GHWHUPLQHG� E\� PXOWLSO\LQJ� D� FRYHUWXUH
IUDFWLRQ��RI�ZKLFK� WKH�QXPHUDWRU�VKDOO�EH�1,1(7((1� ����� \HDUV
DQG� WKH� GHQRPLQDWRU� VKDOO� EH� WKH� WRWDO� QXPEHU� RI� \HDUV� RI
VHUYLFH� FUHGLWHG� WRZDUG� +XVEDQG¶V� UHWLUHPHQW� EHQHILWV�� WLPHV
),)7<�������3(5&(17�RI�+XVEDQG¶V�'LVSRVDEOH�5HWLUHPHQW�3D\
UHWLUHPHQW� EHQHILW� WR� ZKLFK� +XVEDQG� LV� GXH� DW� WKH� WLPH� RI
UHWLUHPHQW�DQG�WKHUHDIWHU�

&� +XVEDQG�VKDOO�HOHFW�D�VXUYLYRU¶V�EHQHILW�SODQ�DQQXLW\�ZKLFK
VKDOO� DVVXUH� DQG� SD\� WR�:LIH� D� VXP� HTXDO� WR� KHU� VKDUH� RI� WKH
SHQVLRQ�DV�FDOFXODWHG�LQ�VXESDUDJUDSK�%�DERYH��LQ�WKH�HYHQW�RI
KLV�GHDWK�DQG�FRQWLQXLQJ� IRU� WKH� UHPDLQGHU�RI�:LIH¶V� OLIH�� �:LIH
VKDOO� EH� REOLJDWHG� WR� SD\� WKDW� SURSRUWLRQ� RI� WKH� FRVWV� DV
FDOFXODWHG�E\�WKH� IRUPXOD�VHW� IRUWK� LQ�SDUDJUDSK����%�DERYH�RI
WKH� ORZHVW� FRVWLQJ� EHQHILW� SODQ� DYDLODEOH� WR� +XVEDQG�� ZKHWKHU
WKDW�EH�WKH�6XUYLYRU¶V�%HQHILW�3ODQ�WKURXJK�+XVEDQG¶V�UHWLUHPHQW
IURP�WKH�PLOLWDU\�RU�DQ�LQGHSHQGHQW�EHQHILW�SODQ�� � ,Q� WKH�HYHQW
+XVEDQG� FKRRVHV�� D� SODQ� WKDW� LV� DFWXDOO\� RI� JUHDWHU� H[SHQVH�
:LIH¶V�REOLJDWLRQ�WRZDUG�SD\PHQW�RI�WKDW�H[SHQVH�VKDOO�QHYHU�EH
JUHDWHU� WKDQ� WKDW� SURSRUWLRQ� RI� WKH� FRVWV� DV� FDOFXODWHG� E\� WKH
IRUPXOD� VHW� IRUWK� LQ� SDUDJUDSK� ���%� DERYH� DV� DSSOLHG� WR� WKH
6XUYLYRU¶V�%HQHILW�3ODQ�WKURXJK�+XVEDQG¶V�PLOLWDU\�UHWLUHPHQW�
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(� 7KH� SDUWLHV� DFNQRZOHGJH� WKDW� +XVEDQG¶V� PLOLWDU\
UHWLUHPHQW�EHQHILWV�DUH�PDULWDO�SURSHUW\�DQG�WKDW�WKH�SURYLVLRQV
RI�WKLV�SDUDJUDSK�DUH�LQWHQGHG�VLPSO\�WR�GLYLGH�WKDW�PDULWDO�DVVHW
DQG�GR�QRW�ZRUN� RU� FRQVWLWXWH� DQ� H[FKDQJH� RI� DVVHWV� DQG� WKDW
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WKH� SD\PHQWV� WR� :LIH� SXUVXDQW� WR� WKLV� SDUDJUDSK� VKDOO� QRW
FRQVWLWXWH� DOLPRQ\�� VSRXVDO� VXSSRUW�� RU� WKH� OLNH�� EXW� VKDOO� EH
GHHPHG�RQO\�WR�EH�WKH�GLYLVLRQ�RI�D�PDULWDO�DVVHW�

��� 7KH�DJUHHPHQW�ZDV�LQFRUSRUDWHG�EXW�QRW�PHUJHG�LQWR�D�GLYRUFH�GHFUHH

JUDQWHG�E\�WKH�WULDO�FRXUW�RQ�'HFHPEHU������������7KH�WULDO�FRXUW�HQWHUHG�D

TXDOLILHG�GRPHVWLF�UHODWLRQV�RUGHU��4'52��WR�LPSOHPHQW�WKH�DJUHHPHQW���$W

WKH�HQG�RI�������+XVEDQG�UHWLUHG�IURP�WKH�8QLWHG�6WDWHV�1DY\�ZLWK�WZHQW\�

RQH�\HDUV�RI�TXDOLI\LQJ�VHUYLFH�DQG�EHJDQ�UHFHLYLQJ�KLV�SHQVLRQ�

��� 7KH�WULDO�FRXUW�LQ�LWV�3D�5�$�3��������E��RSLQLRQ�QRWHG� WKDW�WKHUHDIWHU

+XVEDQG� KDG� DSSOLHG� IRU� DQG� UHFHLYHG� D� YHWHUDQ¶V� GLVDELOLW\� SHQVLRQ� WKDW

UHGXFHG�WKH�JURVV�DPRXQW�RI�KLV�UHWLUHPHQW�SD\�E\�WKH�DPRXQW�RI�YHWHUDQ¶V

GLVDELOLW\� SD\� VLQFH� WKH� IHGHUDO� JRYHUQPHQW� GHGXFWV� GLVDELOLW\� SD\� EHIRUH

FDOFXODWLQJ�HOLJLEOH�PLOLWDU\�UHWLUHPHQW�SD\���<HW��+XVEDQG�EHQHILWHG�IURP�WKLV

RIIVHW�LQ�WKDW�KH�UHFHLYHG�WKH�YHWHUDQ¶V�GLVDELOLW\�SD\�IUHH�IURP�LQFRPH�WD[�

7KH�WULDO�FRXUW�KDG�GHWHUPLQHG�LQ�LQWHUSUHWLQJ�3DUDJUDSK����$�WKDW�:LIH�ZDV

WR�UHFHLYH�ILIW\�SHUFHQW�RI�+XVEDQG¶V�GLVSRVDEOH�UHWLUHG�SD\�UHGXFHG�RQO\�IRU

WKH� SUR�UDWHG� FRVW� RI� SURYLGLQJ� VXUYLYLQJ� VSRXVH� EHQHILW� SODQ� LQVXUDQFH

SURWHFWLRQ�WR�:LIH���7KLV�SHUFHQWDJH�DFWXDOO\�EHFDPH�IRUW\�VL[�SHUFHQW�RI�WKH

SD\� XQGHU� 3DUDJUDSK� ���%� RI� WKH� DJUHHPHQW� GXH� WR� DSSOLFDWLRQ� RI� D

FRYHUWXUH� IUDFWLRQ� UHSUHVHQWLQJ� WKH� \HDUV� RI�PDUULDJH� WR� WKH� WRWDO� \HDUV� RI

+XVEDQG¶V� TXDOLI\LQJ� PLOLWDU\� VHUYLFH�� � 7KH� WULDO� FRXUW�� DFFRUGLQJO\�� KDG

UHTXLUHG�+XVEDQG� WR�SD\� WKH� IXOO� DPRXQW� RI� KLV� HOLJLEOH�PLOLWDU\� UHWLUHPHQW
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SD\�DV� FDOFXODWHG�ZLWKRXW� GHGXFWLRQ� IRU� WKH� YHWHUDQ¶V� GLVDELOLW\� SD\� RIIVHW�

+XVEDQG�GLG�QRW�ILOH�DQ�DSSHDO�IURP�WKLV�GHWHUPLQDWLRQ�

��� +XVEDQG� ZRUNHG� IRU� 'LJLWDO� (TXLSPHQW� IRU� RQH� \HDU� IROORZLQJ� KLV

UHWLUHPHQW�IURP�WKH�QDYDO�VHUYLFH���+H�WKHQ�DWWHPSWHG�VHOI�HPSOR\PHQW�E\

IRUPLQJ�KLV�RZQ�GHIHQVH�DFTXLVLWLRQ�FRQVXOWLQJ�FRPSDQ\���,Q�������+XVEDQG

EHJDQ�ZRUNLQJ� IRU� WKH� IHGHUDO� FLYLO� VHUYLFH� LQ� D� SRVLWLRQ� WKDW�PLUURUHG� WKH

VDPH� UHVSRQVLELOLWLHV� WKDW� KH� ODVW� KDG� KHOG� ZKLOH� RQ� DFWLYH� GXW\� ZLWK� WKH

QDY\���+XVEDQG�VXEVHTXHQWO\�ZDV�DZDUGHG�SD\�LQFUHDVHV�IURP�OHYHO�*�6�����

6WHS���WR�*�6�����6WHS���

��� ,Q� ODWH� ������ WKH� 8QLWHG� 6WDWHV� 'HSDUWPHQW� RI� 'HIHQVH� DZDUGHG

+XVEDQG�WKH�WLWOH�DQG�SRVLWLRQ�RI�$VVLVWDQW�8QGHUVHFUHWDU\�RI�'HIHQVH���7KLV

WLWOH�GLG�DOWHU�KLV�MRE�UHVSRQVLELOLWLHV�VLJQLILFDQWO\�EXW�PDGH�KLV�SRVLWLRQ�SDUW

RI�WKH�IHGHUDO�VHQLRU�H[HFXWLYH�VHUYLFH��WKHUHE\�DOORZLQJ�IXWXUH�SD\�LQFUHDVHV

XS�WR�WKH�*�6�����OHYHO���+XVEDQG¶V�SD\�VFDOH�QRZ�LV�NH\HG�WR�WKH�SD\�RI�WKH

8QLWHG� 6WDWHV� &RQJUHVV� UDWKHU� WKDQ� WKH� IHGHUDO� FLYLO� VHUYLFH� DQG� QRZ

DSSUR[LPDWHV� ��������� DQQXDOO\�� � +RZHYHU�� ZKHQ� WKLV� VDODU\� LV� DGGHG� WR

+XVEDQG¶V�PLOLWDU\�UHWLUHPHQW�SD\��KH�H[FHHGV�WKH�GXDO�FRPSHQVDWLRQ�SD\�

FDS� OLPLWDWLRQ� LPSRVHG�E\� ODZ� IRU� IHGHUDO� FLYLO� VHUYLFH� HPSOR\HHV�ZKR� DOVR

GUDZ�PLOLWDU\�UHWLUHPHQW�SD\���6HH���8�6�&�6���������

��� $V� D� UHVXOW�� +XVEDQG� RSWHG� WR� RII�VHW� DQG� UHGXFH� KLV� PLOLWDU\

UHWLUHPHQW�SD\�WR�EULQJ�KLV�WRWDO�UHPXQHUDWLRQ�ZLWKLQ�WKH�PDQGDWHG�SD\�FDS�

7KH�IHGHUDO�JRYHUQPHQW�VXEWUDFWV�WKLV�RIIVHW�SULRU�WR�GHWHUPLQLQJ�+XVEDQG¶V
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HOLJLEOH� PLOLWDU\� PRQWKO\� UHWLUHPHQW� SD\�� � :LIH�� ZKR� WKURXJK� D� 4'52

UHFHLYHV� SDUW� RI� +XVEDQG¶V� PRQWKO\� PLOLWDU\� SD\� DV� GHWHUPLQHG� DIWHU� WKLV

DPRXQW� KDV� EHHQ� FDOFXODWHG�� UHFHLYHV� FRUUHVSRQGLQJO\� OHVV� PRQH\� HDFK

PRQWK�� � :LIH� DOOHJHG� KHU� SRUWLRQ� RI� +XVEDQG¶V� PRQWKO\� UHWLUHPHQW� SD\

GHFOLQHG�IURP���������WR���������SHU�PRQWK�

��� 2Q�1RYHPEHU� ��� ������+XVEDQG� ILOHG� D� GHFODUDWRU\� MXGJPHQW� DFWLRQ

UHTXHVWLQJ� WKH� WULDO� FRXUW� WR� LQWHUSUHW� WKH� SURYLVLRQV� RI� WKH� DJUHHPHQW

JRYHUQLQJ�WKH�DPRXQW�RI�PLOLWDU\�UHWLUHPHQW�PRQWKO\�SD\�KH�RZHV�WR�:LIH�

7KH�WULDO�FRXUW�FRQGXFWHG�DQ�HYLGHQWLDU\�KHDULQJ�RQ�-DQXDU\������������7KH

WULDO� FRXUW� GHWHUPLQHG� WKDW�+XVEDQG� RZHG�:LIH� ILIW\� SHUFHQW� RI� KLV� HOLJLEOH

PRQWKO\�UHWLUHPHQW�SD\�PXOWLSOLHG�E\�WKH�FRYHUWXUH�IDFWRU�FDOFXODWHG�ZLWKRXW

UHJDUG�WR�DQ\�RIIVHW�UHGXFWLRQ�WR�ILW�ZLWKLQ�WKH�IHGHUDOO\�PDQGDWHG�SD\�FDS�

+XVEDQG� DUJXHG� WKLV� DSSURDFK� GLVUHJDUGHG� WKH� IHGHUDO� GHILQLWLRQ� RI

GLVSRVDEOH� UHWLUHG� SD\� DV� VHW� IRUWK� LQ� ��� 8�6�&�6�� �� ����� �D�� ����� ZKLFK

SURYLGHV�

��� 7KH�WHUP�³GLVSRVDEOH�UHWLUHG�SD\´�PHDQV�WKH�WRWDO�PRQWKO\
UHWLUHG� SD\� WR� ZKLFK� D� PHPEHU� LV� HQWLWOHG� OHVV� DPRXQWV
ZKLFK²

�$� DUH� RZHG� E\� WKDW�PHPEHU� WR� WKH�8QLWHG� 6WDWHV� IRU
SUHYLRXV� RYHUSD\PHQWV� RI� UHWLUHG� SD\� DQG� IRU
UHFRXSPHQWV� UHTXLUHG� E\� ODZ� UHVXOWLQJ� IURP
HQWLWOHPHQW�WR�UHWLUHG�SD\�

�%� DUH�GHGXFWHG� IURP� WKH� UHWLUHG� SD\� RI� VXFK�PHPEHU
DV�D�UHVXOW�RI�IRUIHLWXUHV�RI�UHWLUHG�SD\�RUGHUHG�E\�D
FRXUW�PDUWLDO�RU�DV�D�UHVXOW�RI�D�ZDLYHU�RI�UHWLUHG�SD\
UHTXLUHG� E\� ODZ� LQ� RUGHU� WR� UHFHLYH� FRPSHQVDWLRQ
XQGHU�WLWOH���RU�WLWOH����
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�&� LQ�WKH�FDVH�RI�D�PHPEHU�HQWLWOHG�WR�UHWLUH�SD\�XQGHU
FKDSWHU����RI� WKLV� WLWOH�� DUH�HTXDO� WR� WKH� DPRXQW� RI
UHWLUHG� SD\� RI� WKH� PHPEHU� XQGHU� WKDW� FKDSWHU
FRPSXWHG� XVLQJ� WKH� SHUFHQWDJH� RI� WKH� PHPEHU¶V
GLVDELOLW\�RQ�WKH�GDWH�ZKHQ�WKH�PHPEHU�ZDV�UHWLUHG
�RU� WKH� GDWH� RQ� ZKLFK� WKH� PHPEHU¶V� QDPH� ZDV
SODFHG�RQ�WKH�WHPSRUDU\�GLVDELOLW\�UHWLUHG�OLVW���RU

�'� DUH� GHGXFWHG� EHFDXVH� RI� DQ� HOHFWLRQ� XQGHU� FKDSWHU
���RI�WKLV�WLWOH�WR�SURYLGH�DQ�DQQXLW\�WR�D�VSRXVH�RU
IRUPHU�VSRXVH�WR�ZKRP�SD\PHQW�RI�D�SRUWLRQ�RI�VXFK
PHPEHU¶V� UHWLUHG� SD\� LV� EHLQJ�PDGH� SXUVXDQW� WR� D
FRXUW�RUGHU�XQGHU�WKLV�VHFWLRQ�

��� 7KH�WULDO�FRXUW�QRWHG�LQ�LWV�RSLQLRQ�WKDW�LW�SUHYLRXVO\�KDG�GHWHUPLQHG�LQ

WKH�GLYRUFH�DFWLRQ�WKDW�WKH�SDUWLHV�KDG�DJUHHG�WR�D�PRUH�UHVWULFWLYH�GHILQLWLRQ

WKDQ�WKDW�PDGH�E\�WKH�IHGHUDO�JRYHUQPHQW���7KH\�GLG�VR�ZLWKRXW�UHJDUG�WR

WKH�IHGHUDO�JRYHUQPHQW¶V�UHTXLUHPHQW�WKDW�D�UHGXFWLRQ�LQ�+XVEDQG¶V�PLOLWDU\

UHWLUHPHQW�SD\�ZDV�D�SUHFRQGLWLRQ�WR�UHFHLSW�RI�YHWHUDQ¶V�GLVDELOLW\�EHQHILWV�

7KH�WULDO�FRXUW�DSSOLHG�WKH�VDPH�UHDVRQLQJ�WR�GHQ\�+XVEDQG�D� UHGXFWLRQ� LQ

UHWLUHPHQW�SD\�RZHG�WR�:LIH�WR�UHIOHFW�WKH�UHGXFWLRQ�LQ�KLV�SHQVLRQ�EHQHILWV

UHTXLUHG�WR�PHHW�WKH�SD\�FDS�LPSRVHG�IRU�GXDO�JRYHUQPHQW�FRPSHQVDWLRQ�RI

PLOLWDU\�UHWLUHHV�� �,QGHHG��WKH�WULDO� FRXUW�QRWHG�+XVEDQG�YROXQWDULO\�HOHFWHG

WR�UHGXFH�KLV�SHQVLRQ�SD\PHQWV�UDWKHU�WKDQ�KLV�FXUUHQW�VDODU\���7KLV�DSSHDO

IROORZHG�

���� +XVEDQG� ILUVW� DUJXHV� WKH� WULDO� FRXUW� HUUHG� E\� LQWHUSUHWLQJ� WKH

DJUHHPHQW� UDWKHU� WKDQ� MXVW� WKH� 4'52�� � +H� DUJXHV� :LIH� UHFHLYHV� WKH� IXOO

DPRXQW� GXH� XQGHU� WKH� 4'52� WKDW� PDQGDWHG� SD\PHQW� RI� D� FHUWDLQ

SHUFHQWDJH�RI�WKH�PRQWKO\�PLOLWDU\�UHWLUHPHQW�SD\�KH�UHFHLYHV���+H�QRWHV�WKH
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UHGXFWLRQ� WR�PHHW� KLV� GXDO� FRPSHQVDWLRQ� SD\�FDS� LV� PDGH� E\� WKH� IHGHUDO

JRYHUQPHQW� EHIRUH� D� FDOFXODWLRQ� LV� PDGH� WR� GHWHUPLQH� KLV� PRQWKO\

UHWLUHPHQW�SD\���+H�DFFXVHV�WKH�WULDO�FRXUW�RI�PRGLI\LQJ�WKH�4'52�WKURXJK

LWV� LQWHUSUHWDWLRQ� RI� WKH� DJUHHPHQW� LQ� RUGHU� WR� UHDFK� D� V\PSDWKHWLF� UHVXOW

WKDW�DYRLGV�HFRQRPLF�KDUP�WR�:LIH�ZKHQ�KH�VRXJKW�RQO\�LQWHUSUHWDWLRQ�RI�WKH

4'52�LQ�WKH�GHFODUDWRU\�MXGJPHQW�DFWLRQ�

���� 2XU� VWDQGDUG� RI� UHYLHZ� LV� FOHDU�� � ,Q�)UHG� (�� <RXQJ�� ,QF�� Y�� %UXVK

0RXQWDLQ������$��G�����������3D�6XSHU���������ZH�VWDWHG�

:KHQ� UHYLHZLQJ� WKH� GHFLVLRQ� RI� WKH� WULDO� FRXUW� LQ� D� GHFODUDWRU\
MXGJPHQW� DFWLRQ�� RXU� VFRSH� RI� UHYLHZ� LV� QDUURZ�� � 2¶%ULHQ� Y�
1DWLRQZLGH�0XWXDO� ,QVXUDQFH�&R��� ����3D�6XSHU�� ����� ����
���� $��G� ����� ���� �������� � &RQVHTXHQWO\�� ZH� DUH� OLPLWHG� WR
GHWHUPLQLQJ�ZKHWKHU� WKH� WULDO� FRXUW¶V� ILQGLQJV� DUH� VXSSRUWHG�E\
VXEVWDQWLDO�HYLGHQFH��ZKHWKHU�DQ�HUURU�RI�ODZ�ZDV�FRPPLWWHG�RU
ZKHWKHU� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ�� :DONHU� Y�
(KOLQJHU������3D�����������Q��������$��G����������Q����������

����7KH� WHVW� LV� QRW� ZKHWKHU� ZH� ZRXOG� KDYH� UHDFKHG� WKH� VDPH
UHVXOW� RQ� WKH� HYLGHQFH� SUHVHQWHG�� EXW�ZKHWKHU� WKH� WULDO� FRXUW¶V
FRQFOXVLRQ�FDQ�UHDVRQDEO\�EH�GUDZQ�IURP�WKH�HYLGHQFH���:KHUH
WKH�WULDO�FRXUW¶V�IDFWXDO�GHWHUPLQDWLRQV�DUH�DGHTXDWHO\�VXSSRUWHG
E\�WKH�HYLGHQFH�ZH�PD\�QRW�VXEVWLWXWH�RXU�MXGJPHQW�IRU�WKDW�RI
WKH�WULDO�FRXUW�

$Q�DEXVH�RI�GLVFUHWLRQ�³LV�QRW�PHUHO\�DQ�HUURU�RI�MXGJPHQW��EXW�LI�LQ�UHDFKLQJ

D�FRQFOXVLRQ�WKH�ODZ�LV�RYHUULGGHQ�RU�PLVDSSOLHG��RU�WKH�MXGJPHQW�H[HUFLVHG

LV�PDQLIHVWO\�XQUHDVRQDEOH��RU�WKH�UHVXOW�RI�SDUWLDOLW\��SUHMXGLFH��ELDV��RU�LOO�

ZLOO��DV�VKRZQ�E\�WKH�HYLGHQFH�RU�WKH�UHFRUG��GLVFUHWLRQ�LV�DEXVHG�´��5XGLFN

Y��5XGLFN������$��G�������������3D�6XSHU��������



-��$��������

�����

���� :H�UHMHFW�+XVEDQG¶V�DUJXPHQW���+XVEDQG�SURPLVHG�LQ�WKH�DJUHHPHQW

WR� SD\� :LIH� WKH�PRQWKO\� UHWLUHPHQW� SD\� FDOFXODWHG� ZLWKRXW� DQ\� UHGXFWLRQ

ZKDWVRHYHU� H[FHSW� RQH�KDOI� RI� WKH� DPRXQW� WR� IXQG� WKH� VXUYLYLQJ� VSRXVH¶V

LQVXUDQFH� EHQHILW� SODQ� SURWHFWLRQ�� � 7KH� WULDO� FRXUW� SURSHUO\� LQWHUSUHWHG� LWV

ILQDO�GHFUHH�DV�LQFOXGLQJ�QRW�RQO\�WKH�4'52�DOVR�EXW�WKH�DJUHHPHQW�WKDW�LW

LQFRUSRUDWHG�LQWR�WKH�GLYRUFH�GHFUHH���7KH�ILQDO�RUGHU�DW�LVVXH�LV�WKH�GLYRUFH

GHFUHH��QRW� MXVW�WKH�4'52�� �7KH� WULDO� FRXUW� WKHQ�GHWHUPLQHG�WKDW�+XVEDQG

EUHDFKHG� WKH� DJUHHPHQW� E\� YROXQWDULO\� HOHFWLQJ� WR� UHGXFH� KLV� PLOLWDU\

UHWLUHPHQW� SD\� UDWKHU� WKDQ� KLV� VDODU\� WR� PHHW� WKH� IHGHUDO� GXDO� SD\�FDS

PDQGDWH�� � 7KLV� UHGXFWLRQ� H[FHHGHG� D� UHGXFWLRQ� WR� SD\� IRU� RQH�KDOI� RI� WKH

VXUYLYLQJ� VSRXVH¶V� EHQHILW� SODQ� LQVXUDQFH� DV� FRQWHPSODWHG� E\� WKH

DJUHHPHQW�� � 0RUHRYHU�� E\� UHGXFLQJ� KLV� SHQVLRQ� UDWKHU� WKDQ� KLV� VDODU\�

+XVEDQG� LV� UHFHLYLQJ� KLV� VDODU\� LQ� OLHX� RI� KLV� SHQVLRQ�� ZKLFK� LV� PDULWDO

SURSHUW\�� � 6HSDUDWH� SURSHUW\� REWDLQHG� LQ� H[FKDQJH� IRU�PDULWDO� SURSHUW\� LV

VXEMHFW� WR� WKH� MXULVGLFWLRQ� RI� WKH� GLYRUFH� FRXUW�� � ��� 3D�&�6�� ����� �D�� ����

6LQFH� ZH� ILQG� WKH� WULDO� FRXUW¶V� FRQFOXVLRQ� LV� VXSSRUWHG� E\� WKH� UHFRUG� DQG

WKHUH�LV�QR�HYLGHQFH�RI�ELDV�RU�SDUWLDOLW\�E\�WKH�WULDO�FRXUW�LQ�WKH�UHFRUG��ZH

GR�QRW�ILQG�DQ�DEXVH�RI�GLVFUHWLRQ�E\�WKH�WULDO�FRXUW�

���� 1H[W��+XVEDQG�DUJXHV�WKDW�WKH�WULDO�FRXUW�HUUHG�E\�UHTXLULQJ�KLP�WR�XVH

SRVW�VHSDUDWLRQ� HDUQLQJV� WR� SD\� WKH� PDQGDWHG� DPRXQW� WKDW� H[FHHGV� ILIW\

SHUFHQW�RI�KLV�HOLJLEOH� UHWLUHPHQW� SD\�PXOWLSOLHG�E\� WKH� FRYHUWXUH� IDFWRU� DV

SURYLGHG� LQ� WKH� DJUHHPHQW�� �+H� DVVHUWV� WKDW� E\� RUGHULQJ� KLP� WR� SD\�:LIH
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PRUH�WKDQ�WKH�SHUFHQWDJH�RI�KLV�PRQWKO\�HOLJLEOH�PLOLWDU\�UHWLUHPHQW�SD\�VHW

IRUWK� LQ� WKH� DJUHHPHQW�� WKH� WULDO� FRXUW�� LQ� HIIHFW�� LV� DWWDFKLQJ� KLV� SRVW�

VHSDUDWLRQ�HDUQLQJV�WKDW�DUH�QRW�VXEMHFW�WR�LWV� MXULVGLFWLRQ���$FFRUGLQJO\��KH

FRQWHQGV�WKH�FRXUW¶V�DFWLRQ�FRQVWLWXWHV�D�YLRODWLRQ�RI�RXU�'RPHVWLF�5HODWLRQV

&RGH�

���� :H�GLVDJUHH���7KH�WULDO�FRXUW�LV�QRW�DWWDFKLQJ�SRVW�VHSDUDWLRQ�HDUQLQJV

RI�+XVEDQG���,W�PHUHO\�LV�HQIRUFLQJ�WKH�WHUPV�RI�WKH�DJUHHPHQW�LQ�ZKLFK�KH

ERXQG� KLPVHOI� WR� SD\� :LIH� D� VSHFLILHG� SHUFHQWDJH� RI� KLV� PLOLWDU\� SHQVLRQ

ZLWKRXW� DQ\� UHGXFWLRQ� RU� RIIVHW� RWKHU� WKDQ� WKH� RQH� GHVLJQDWHG�� � +XVEDQG

FKRVH� WR� UHGXFH� KLV� PLOLWDU\� SHQVLRQ� WR� VDWLVI\� WKH� OLPLWDWLRQ� RQ� LQFRPH

LPSRVHG� E\� WKH� GXDO� FRPSHQVDWLRQ� ODZ�� � 7KLV� UHGXFWLRQ� RI� KLV� PRQWKO\

PLOLWDU\� UHWLUHPHQW� SD\� ZDV� QRW� FRQWHPSODWHG� E\� WKH� DJUHHPHQW�� DQG� KH

FKRVH�WKLV�RSWLRQ�UDWKHU�WKDQ�UHGXFLQJ�KLV�FXUUHQW�FRPSHQVDWLRQ���)XUWKHU��DV

QRWHG� SUHYLRXVO\�� KH� FKRVH� WR� UHFHLYH� KLV� VDODU\� LQ� OLHX� RI� KLV� SHQVLRQ�

7KHUHIRUH�� WKH� WULDO� FRXUW� FRUUHFWO\� FRQFOXGHG� WKHUH� LV� QR� EDVLV� LQ� WKH

DJUHHPHQW�WR�UHGXFH�KLV�HOLJLEOH�UHWLUHPHQW�SD\�VLQFH�WKLV�UHGXFWLRQ�ZDV�QRW

PDGH�WR�IXQG�RQH�KDOI�RI�WKH�VXUYLYLQJ�VSRXVH¶V�LQVXUDQFH�SODQ�EHQHILW�

���� )LQDOO\�� +XVEDQG� DUJXHV� WKDW� KLV� GLVSRVDEOH� PLOLWDU\� UHWLUHPHQW� SD\

PXVW�EH�FRQVWUXHG� LQ�DFFRUGDQFH�ZLWK�IHGHUDO� ODZ�ZKLFK�GLFWDWHV� WKDW�ERWK

WKH� YHWHUDQV¶� GLVDELOLW\� SD\� DQG� D� UHGXFWLRQ� WR� PHHW� IHGHUDO� GXDO

FRPSHQVDWLRQ� SD\�FDS� PXVW� EH� GHGXFWHG� EHIRUH� FDOFXODWLQJ� WKH� PRQWKO\

PLOLWDU\� GLVSRVDEOH� UHWLUHPHQW� SD\� GXH� WR� KLP�� � +H� DVVHUWV� WKH� WULDO� FRXUW



-��$��������

������

DEXVHG� LWV� GLVFUHWLRQ� E\� QRW� UHIHUULQJ� WR� IHGHUDO� ODZ� LQ� GHWHUPLQLQJ� KRZ

PXFK�RI�KLV�PRQWKO\�PLOLWDU\�UHWLUHPHQW�SD\�LV�RZHG�WR�:LIH�

���� 7KLV� DUJXPHQW�PXVW� EH� UHMHFWHG�� � $V� QRWHG� E\� WKH� WULDO� FRXUW� LQ� LWV

RSLQLRQ��+XVEDQG�DJUHHG� WR�D�PRUH� UHVWULFWLYH�GHILQLWLRQ�RI� HOLJLEOH�PLOLWDU\

UHWLUHPHQW� SD\� WKDQ� WKH� RQH� UHFRJQL]HG� E\� WKH� IHGHUDO� JRYHUQPHQW�� � +H

SURPLVHG�QRW�WR�PDNH�D�ZDLYHU�RU�DFFHSW�DQ\�RIIVHW�RI�KLV�SHQVLRQ�HOLJLELOLW\

RWKHU�WKDQ�WKH�DPRXQW�GHGXFWHG�WR�IXQG�RQH�KDOI�WKH�VXUYLYRU¶V�EHQHILW�SODQ

LQVXUDQFH���&RQVHTXHQWO\��WKH�WULDO�FRXUW�FRUUHFWO\�GHFLGHG�+XVEDQG�LV�ERXQG

WR� WKLV� PXWXDOO\� DJUHHG� XSRQ� DQG� PRUH� UHVWULFWLYH� GHILQLWLRQ� RI� ³HOLJLEOH´

GLVSRVDEOH� PLOLWDU\� UHWLUHPHQW� SD\�� � +H� DJUHHG� WR� SD\� EDVHG� RQ� WKDW

GHILQLWLRQ� ZLWKRXW� UHJDUG� WR� XQLODWHUDO� VXEVHTXHQW� ZDLYHUV� RU� RIIVHWV� KH

LQLWLDWHG�WKDW�WKH�IHGHUDO�JRYHUQPHQW�WKHQ�GHGXFWHG�WR�PDNH�LWV�FDOFXODWLRQ

RI�KLV�HOLJLEOH�PRQWKO\�PLOLWDU\�UHWLUHPHQW�SD\���+XVEDQG�LV�ERXQG�XQGHU�WKH

DJUHHPHQW�WR�WKH�WHUPV�DV�GHILQHG�LQ�WKH�DJUHHPHQW�

���� /DVWO\��+XVEDQG�DUJXHV�WKH�WULDO�FRXUW�HUUHG�LQ�LPSRVLQJ�DWWRUQH\¶V�IHHV

DQG� FRVWV� LQ� WKLV� GHFODUDWRU\� MXGJPHQW� DFWLRQ�� � +H� DVVHUWV� D� OHJLWLPDWH

TXHVWLRQ� RI� VWDWXWRU\� LQWHUSUHWDWLRQ� H[LVWHG�� DQG�KH� VRXJKW� WR� FRPSO\�ZLWK

PDQGDWHV� RI� WKH� GXDO� FRPSHQVDWLRQ� ODZ�� � +H� FODLPV� WKH� VWDWXWH� LV� QRW

HQWLUHO\�FOHDU�ZLWK� UHVSHFW� WR� LWV�DSSOLFDWLRQ�WR�PLOLWDU\� UHWLUHPHQW�SD\� LQ� D

GLYRUFH�DFWLRQ���7KHUHIRUH��KH�DUJXHV�WKH�WULDO�FRXUW�HUUHG�LQ�GHWHUPLQLQJ�KH

LV�UHVSRQVLEOH�IRU�:LIH¶V�DWWRUQH\�IHHV�DQG�DOO�FRXUW�FRVWV�LQ�FRQQHFWLRQ�ZLWK

WKH�GHFODUDWRU\�MXGJPHQW�DFWLRQ�DIWHU�ILQGLQJ�KH�EUHDFKHG�WKH�DJUHHPHQW�
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���� :H�UHMHFW�WKLV�DUJXPHQW���,PSRVLWLRQ�RI�DWWRUQH\¶V�IHHV�DQG�FRXUW�FRVWV

LV�ZLWKLQ� WKH� GLVFUHWLRQ� RI� WKH� WULDO� FRXUW�� � 7KH� WULDO� FRXUW�PDNHV� GHFLVLRQV

UHJDUGLQJ� DOLPRQ\�� HTXLWDEOH� GLVWULEXWLRQ�� DQG� DVVHVVPHQW� RI� IHHV� DW� LWV

GLVFUHWLRQ�� DQG� ZH� ZLOO� QRW� GLVWXUE� WKHVH� GHFLVLRQV� XQOHVV� WKH� WULDO� FRXUW

SODLQO\� DEXVHG� WKDW� GLVFUHWLRQ�� � &KDQH\� Y�� &KDQH\�� ���� $��G� ����

�3D�6XSHU�� ������� � +XVEDQG� FDQQRW� DYRLG� WKLV� ODZ� VLPSO\� EHFDXVH� KH

LQVWLWXWHG� D� FLYLO� DFWLRQ� IRU� GHFODUDWRU\� MXGJPHQW�� � 7KLV� PDWWHU� FRQFHUQV

HTXLWDEOH� GLVWULEXWLRQ� DQG� LV� VXEMHFW� WR� WKH� UXOHV� FRQFHUQLQJ� WKH� VDPH�

,QVWDQWO\��WKH�WULDO�FRXUW�GHWHUPLQHG�WKDW�+XVEDQG�EUHDFKHG�WKH�FOHDU�WHUPV

RI�WKH�DJUHHPHQW�E\�VHHNLQJ�RII�VHWV�WR�KLV�UHWLUHPHQW�SD\�QRW�FRQWHPSODWHG

E\�WKH�DJUHHPHQW��ZKLFK�OLPLWHG�RII�VHWV�WR�IXQGLQJ�RQH�KDOI�RI�WKH�LQVXUDQFH

EHQHILW� SODQ� IRU� WKH� VXUYLYLQJ� VSRXVH�� � $Q\� IXUWKHU� UHGXFWLRQV� +XVEDQG

FODLPHG� ZHUH� XQLODWHUDO� RQ� KLV� SDUW� DQG� LQ� YLRODWLRQ� RI� WKH� DJUHHPHQW�

&RQVHTXHQWO\�� ZH� ILQG� WKH� UHFRUG� VXSSRUWV� WKH� WULDO� FRXUW¶V� GHFLVLRQ� WR

LPSRVH�RQ�+XVEDQG�WKH�UHVSRQVLELOLW\�RI�SD\LQJ�:LIH¶V�DWWRUQH\¶V�IHHV�DQG�DOO

FRXUW� FRVWV� DVVRFLDWHG� ZLWK� WKH� GHFODUDWRU\� MXGJPHQW� DFWLRQ�� ZH� ZLOO� QRW

GLVWXUE�WKDW�GHFLVLRQ�

���� 2UGHU�DIILUPHG�


