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$P\�.��%XSS��³0RWKHU´��DSSHDOV�IURP�WKH�WULDO�FRXUW¶V�RUGHU�DZDUGLQJ

SDUWLDO� SK\VLFDO� FXVWRG\�RI� KHU� GDXJKWHU�6XPPHU� %UHH]H� %XSS� WR� $SSHOOHH

-RH\�0��%XSS��-U���³%XSS´���DQ�XQUHODWHG�WKLUG�SDUW\���)RU�WKH�UHDVRQV�ZKLFK

IROORZ�� ZH� DIILUP� LQ� SDUW�� UHYHUVH� LQ� SDUW�� DQG� UHPDQG� IRU� SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�

0RWKHU�DQG�%XSS�DUH�WKH�SDUHQWV�RI�D�PLQRU�FKLOG�/HDK�(��%XSS��ZKR

ZDV� ERUQ� RQ� 6HSWHPEHU� ��� ������ � 2Q� -XO\� ���� ������ 0RWKHU� DQG� %XSS

PDUULHG�� � 7KH� SDUWLHV� VHSDUDWHG� LQ� 6HSWHPEHU� ����� DQG� ZHUH� GLYRUFHG� LQ

0DUFK������� � � ,Q� -XQH� ������0RWKHU� DQG� %XSS� UHVXPHG� WKHLU� UHODWLRQVKLS

DQG�EHJDQ�WR�DJDLQ� UHVLGH� WRJHWKHU�� �2Q�6HSWHPEHU����������0RWKHU� JDYH

ELUWK�WR�6XPPHU�%UHH]H�%XSS���%XSS�DWWHQGHG�DQG�SDUWLFLSDWHG�LQ�WKH�ELUWK

RI� WKH� FKLOG�� LQFOXGLQJ� WKH� VHYHULQJ� RI� WKH� XPELOLFDO� FRUG�� � :KLOH� LQ� WKH

KRVSLWDO�� %XSS� DLGHG� 0RWKHU� LQ� QDPLQJ� WKH� FKLOG� DQG� LQ� FRPSOHWLQJ� WKH
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GRFXPHQWDWLRQ� QHFHVVDU\� IRU� WKH� LVVXLQJ� RI� WKH� ELUWK� FHUWLILFDWH�� ZKLFK

UHIOHFWHG�$SSHOODQW�%UDQGRQ�/HLN���/HLN��DV�WKH�QDWXUDO�IDWKHU�

2QH� PRQWK� IROORZLQJ� WKH� ELUWK� RI� 6XPPHU�� 0RWKHU� ILOHG� D� VXSSRUW

DFWLRQ�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�<RUN�&RXQW\�DJDLQVW�/HLN���3DWHUQLW\

ZDV� FKDOOHQJHG� DQG� +XPDQ� /HXNRF\WH� $QWLJHQ� �³+/$´�� WHVWLQJ� ZDV

SHUIRUPHG�FRQILUPLQJ�/HLN�DV�WKH�QDWXUDO�IDWKHU�RI�6XPPHU���$FFRUGLQJO\��DQ

RUGHU�RI�VXSSRUW�ZDV�HQWHUHG���7KHUHDIWHU��/HLN�KDG�QR�FRQWDFW�ZLWK�6XPPHU

XQWLO�-DQXDU\������

6XEVHTXHQW�WR�6XPPHU¶V�ELUWK��0RWKHU��%XSS��/HDK�DQG�6XPPHU�OLYHG

WRJHWKHU�DV�D�IDPLO\�XQLW��ZLWK�6XPPHU�UHIHUULQJ�WR�%XSS�DV�³'DGG\´���$W�WKH

EHJLQQLQJ�RI�6HSWHPEHU�������0RWKHU�DQG�%XSS�HQFRXQWHUHG�GLIILFXOWLHV�DQG

HQGHG� WKHLU� UHODWLRQVKLS�� � &RQVHTXHQWO\�� %XSS� PRYHG� IURP� WKH� UHVLGHQFH�

)ROORZLQJ� WKH� VHSDUDWLRQ�� %XSS� FRQWLQXHG� DQ� RQJRLQJ� UHODWLRQVKLS� ZLWK� KLV

QDWXUDO� GDXJKWHU� /HDK�� EXW� GLG� QRW� VHH� 6XPPHU� XQWLO� PLG�2FWREHU� �����

)URP�PLG�2FWREHU������ WKURXJK�1RYHPEHU������ /HDK�DQG� 6XPPHU� VSHQW

HYHU\�RWKHU�ZHHNHQG�DQG�WZR�GD\V�GXULQJ�WKH�ZHHN�ZLWK�%XSS���$W�WKH�HQG

RI�1RYHPEHU��0RWKHU�FHDVHG�DOO� YLVLWDWLRQ�E\�%XSS�ZLWK�6XPPHU��ZLWK� WKH

H[FHSWLRQ� RI� IRXU� KRXUV� RQ�&KULVWPDV�'D\������� �%XSS�KDV�QRW� VSHQW� DQ\

WLPH�ZLWK�6XPPHU�VLQFH�&KULVWPDV������

����������������������������������

��$OWKRXJK�/HLN�LV�LGHQWLILHG�E\�WKH�SDUWLHV�DV�DQ�$SSHOODQW�LQ�WKLV�DSSHDO��WKH
UHFRUG�UHYHDOV�WKDW�/HLN�GLG�QRW�ILOH�DQ�DSSHDO�QRU�KDV�KH�ILOHG�D�EULHI�LQ�WKH
ZLWKLQ�DSSHDO�
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2Q�'HFHPEHU�����������%XSS�ILOHG�D�3HWLWLRQ�IRU�&XVWRG\�RI�KLV�QDWXUDO

GDXJKWHU��/HDK���2Q�-DQXDU\����������WKH�FRXUW�HQWHUHG�D�FXVWRG\�RUGHU�WKDW

DZDUGHG�VKDUHG�OHJDO�DQG�SK\VLFDO�FXVWRG\�RI�/HDK�WR�0RWKHU�DQG�%XSS�

,Q� -DQXDU\� ������ 0RWKHU� FRQWDFWHG� /HLN�� UHODWLYH� WR� KHU� LQWHQWLRQ� RI

KDYLQJ�D�ZLOO�GUDIWHG��DQG�LQ�SDUWLFXODU��WR�UHFHLYH�KLV�DFTXLHVFHQFH�WR�EHLQJ

QDPHG�JXDUGLDQ�IRU�6XPPHU�LQ�WKH�HYHQW�RI�0RWKHU¶V�GHDWK���/HLN�FRQVHQWHG

DQG�EHJDQ� WR� YLVLW� 6XPPHU�DSSUR[LPDWHO\� WKUHH� WLPHV�D�ZHHN� DW�0RWKHU¶V

UHVLGHQFH���/HLN�DOVR�FDOOV�6XPPHU�RQH�WR�WZR�WLPHV�SHU�ZHHN�RQ�WKH�GD\V

KH�LV�XQDEOH�WR�YLVLW�RU�ZRUN�UHTXLUHV�KLP�WR�EH�RXW�RI�WRZQ���6XPPHU�QRZ

NQRZV�/HLN�DV�³'DGG\�´

2Q�0D\�����������%XSS�ILOHG�D�SHWLWLRQ�IRU�SDUWLDO�SK\VLFDO�FXVWRG\�RI

6XPPHU����0RWKHU�ILOHG�SUHOLPLQDU\�REMHFWLRQV�WR�WKH�SHWLWLRQ�DVVHUWLQJ�WKDW

%XSS� ODFNHG� VWDQGLQJ� WR� SURFHHG� ZLWK� D� SHWLWLRQ� IRU� SDUWLDO� FXVWRG\�

6XEVHTXHQWO\��%XSS� ILOHG� DQ�DQVZHU� DUJXLQJ� WKDW� KH� KDV� VWDWXV� WR� EULQJ� D

VXLW� IRU� FXVWRG\� DV� D� SDUW\� LQ� ORFR� SDUHQWLV�� � 7KH� FRXUW� FRQGXFWHG� DQ

HYLGHQWLDU\�KHDULQJ�RQ� WKH� LVVXH�RI� VWDQGLQJ�DQG� WKH�PHULWV�RI� WKH�SHWLWLRQ

IRU�SDUWLDO�SK\VLFDO�FXVWRG\�RQ�'HFHPEHU�����������2Q�'HFHPEHU����������

WKH� WULDO� FRXUW� HQWHUHG� DQ� RUGHU� ILQGLQJ� WKDW� %XSS� KDG� VWDQGLQJ� WR� SXUVXH

SDUWLDO� SK\VLFDO� FXVWRG\� RI� 6XPPHU� DQG� DZDUGHG� KLP� RQH� ZHHNHQG� SHU

PRQWK��WR�EH�H[HUFLVHG�GXULQJ�D�ZHHNHQG�WKDW�%XSS�H[HUFLVHV�KLV�ULJKWV�RI

FXVWRG\� ZLWK� KLV� QDWXUDO� GDXJKWHU�� /HDK�� � 7KH� WULDO� FRXUW�� LQ� LWV� WZR�SDJH

RSLQLRQ��UHDVRQHG�DV�IROORZV�
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6WHS�IDWKHU>�@�KDG� OLYHG�DQG�FDUHG�IRU�6XPPHU�%UHH]H
IRU�WKH�ILUVW�\HDU�RI�KHU�OLIH���)XUWKHUPRUH��6WHS�IDWKHU�KDV
H[HUFLVHG�SDUHQWDO� UHVSRQVLELOLWLHV�ZLWK� UHJDUG� WR�6XPPHU
%UHH]H� DQG� KDV� VKRZQ� KLV� GHVLUH� WR� UHPDLQ� D� VLJQLILFDQW
SDUW�RI�KHU�OLIH�

)RU�WKH�UHDVRQV�VHW�IRUWK�DERYH��6WHS�IDWKHU�LV�JUDQWHG
VWDQGLQJ� WR� SXUVXH� FXVWRG\� RI� 6XPPHU� %UHH]H�� � 7KLV
H[HUFLVH�RI�ULJKWV�LV�WR�RFFXU�RQH�ZHHNHQG�D�PRQWK�ZKHQ
KH�H[HUFLVHV�KLV�ULJKWV�RI�FXVWRG\�ZLWK�UHJDUG�WR�/HDK�������

7ULDO�&RXUW�2SLQLRQ�� ���������� DW� ��� �2Q� -DQXDU\�����������0RWKHU� ILOHG� D

WLPHO\�DSSHDO� IURP�WKLV�RUGHU�� �6XEVHTXHQWO\��0RWKHU�ZDV�RUGHUHG� WR� ILOH�D

FRQFLVH�VWDWHPHQW�RI�PDWWHUV� FRPSODLQHG�RI� RQ� DSSHDO��ZKLFK�ZDV� ILOHG� RQ

)HEUXDU\������������6HH�3D�5�$�3�������E����7KH�WULDO�FRXUW��RQ�)HEUXDU\����

������ILOHG�LWV�5XOH������D��VWDWHPHQW�DGRSWLQJ�WKH�UHDVRQLQJ�IRU�LWV�FXVWRG\

GHWHUPLQDWLRQ�DV�IRXQG�LQ�LWV�RSLQLRQ�DQG�RUGHU�RI�'HFHPEHU������������7KH

FRXUW� IXUWKHU� VWDWHG�� ³>%XSS@� ZDV� JUDQWHG� YLVLWDWLRQ�� EHFDXVH� WKH� &RXUW

EHOLHYHG�VXFK�YLVLWDWLRQ�ZRXOG�EH�EHVW�IRU�WKH�FKLOG�EDVHG�RQ�WKH�UHODWLRQVKLS

EHWZHHQ�>%XSS@�DQG�WKH�FKLOG�´��7ULDO�&RXUW�2SLQLRQ�����������DW�����

����������������������������������

��7KH�WULDO�FRXUW�LQFRUUHFWO\�UHIHUV�WR�%XSS�DV�³VWHS�IDWKHU´�LQ�LWV�RSLQLRQ���$
VWHS�IDWKHU� LV� ³>W@KH� KXVEDQG� RI� RQH¶V� PRWKHU� E\� YLUWXH� RI� D� PDUULDJH
VXEVHTXHQW�WR�WKDW�RI�ZKLFK�WKH�SHUVRQ�VSRNHQ�RI�LV�WKH�RIIVSULQJ�´��%ODFN¶V
/DZ�'LFWLRQDU\���������WK� HG��������� � %HFDXVH�%XSS�ZDV�QRW�PDUULHG� WR
0RWKHU�DW�WKH�WLPH�RI�6XPPHU¶V�ELUWK��RU�DW�DQ\�WLPH�WKHUHDIWHU��%XSS�ZDV
QRW�D�VWHS�IDWKHU�WR�6XPPHU� ��

��:H�QRWH�WKDW�DOWKRXJK�WKH�WULDO�FRXUW�VWDWHV�WKDW�LW�KDV�JUDQWHG�YLVLWDWLRQ��LW
KDV��LQ�IDFW��DZDUGHG�SDUWLDO�FXVWRG\�WR�%XSS���9LVLWDWLRQ�LV�³WKH�ULJKW�WR�YLVLW
D� FKLOG�� � 7KH� WHUP� GRHV� QRW� LQFOXGH� WKH� ULJKW� WR� UHPRYH� D� FKLOG� IURP� WKH
FXVWRGLDO� SDUHQW¶V� FRQWURO�´� � ��� 3D�&�6�$�� �� ������ � 3DUWLDO� FXVWRG\� LV� ³WKH
ULJKW� WR� WDNH� SRVVHVVLRQ� RI� D� FKLOG� DZD\� IURP� WKH� FXVWRGLDO� SDUHQW� IRU� D
FHUWDLQ�SHULRG�RI�WLPH�´��,G�
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3UHOLPLQDULO\�� ZH� QRWH� WKDW� RXU� SDUDPRXQW� FRQFHUQ� LQ� FKLOG� FXVWRG\

FDVHV�LV�WKH�EHVW�LQWHUHVW�RI�WKH�FKLOG���0F0LOOHQ�Y��0F0LOOHQ������3D������

���������$��G�������������������2XU�VWDQGDUG�RI�UHYLHZ�LQ�VXFK�FDVHV�KDV

EHHQ�VXPPDUL]HG�DV�IROORZV�

7KH�VFRSH�RI�UHYLHZ�RI�DQ�DSSHOODWH�FRXUW�UHYLHZLQJ�D�FKLOG
FXVWRG\�RUGHU�LV�RI� WKH�EURDGHVW�W\SH��WKH�DSSHOODWH�FRXUW
LV�QRW�ERXQG�E\�WKH�GHGXFWLRQV�RU�LQIHUHQFHV�PDGH�E\�WKH
WULDO�FRXUW�IURP�LWV�ILQGLQJV�RI�IDFW��QRU�PXVW�WKH�UHYLHZLQJ
FRXUW�DFFHSW�D�ILQGLQJ�WKDW�KDV�QR�FRPSHWHQW�HYLGHQFH�WR
VXSSRUW�LW��������+RZHYHU�� WKLV�EURDG�VFRSH�RI�UHYLHZ�GRHV
QRW�YHVW�LQ�WKH�UHYLHZLQJ�FRXUW�WKH�GXW\�RU�WKH�SULYLOHJH�RI
PDNLQJ�LWV�RZQ�LQGHSHQGHQW�GHWHUPLQDWLRQ���������7KXV��DQ
DSSHOODWH� FRXUW� LV� HPSRZHUHG� WR� GHWHUPLQH� ZKHWKHU� WKH
WULDO� FRXUW¶V� LQFRQWURYHUWLEOH� IDFWXDO� ILQGLQJV� VXSSRUW� LWV
IDFWXDO� FRQFOXVLRQV�� EXW� LW� PD\� QRW� LQWHUIHUH� ZLWK� WKRVH
FRQFOXVLRQV� XQOHVV� WKH\� DUH� XQUHDVRQDEOH� LQ� YLHZ� RI� WKH
WULDO� FRXUW¶V� IDFWXDO� ILQGLQJV�� DQG� WKXV�� UHSUHVHQW� D� JURVV
DEXVH�RI�GLVFUHWLRQ�

�.DQHVNL� Y�� .DQHVNL�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������ �FLWDWLRQV

RPLWWHG����/LNHZLVH��WKLV�EURDG�SRZHU�RI�UHYLHZ�LV�QRW�

LQWHQGHG�WR�PHDQ�WKDW�DQ�DSSHOODWH�FRXUW�LV�IUHH�WR�QXOOLI\
WKH� IDFW�ILQGLQJ� IXQFWLRQ� RI� WKH� KHDULQJ� MXGJH�� � ,W� LV� D
SULQFLSOH� ZKLFK� UXQV� WKURXJK� DOO� RXU� FDVHV� WKDW� WKH
FUHGLELOLW\�RI�ZLWQHVVHV�DQG�WKH�ZHLJKW�WR�EH�JLYHQ�WR�WKHLU
WHVWLPRQ\� E\� UHDVRQ� RI� WKHLU� FKDUDFWHU�� LQWHOOLJHQFH�� DQG
NQRZOHGJH�RI� WKH� VXEMHFW� FDQ� EHVW� EH� GHWHUPLQHG� E\� WKH
MXGJH�EHIRUH�ZKRP�WKH\�DSSHDU�� �� �� ��2QO\�ZKHUH�ZH�DUH
FRQVWUDLQHG� WR� KROG� WKDW� WKHUH� ZDV� D� JURVV� DEXVH� RI
GLVFUHWLRQ� VKRXOG� DQ� DSSHOODWH� FRXUW� LQWHUIHUH� ZLWK� WKH
GHFLVLRQV�RI�WKH�KHDULQJ�MXGJH�

5RVHQEHUJ� Y�� 5RVHQEHUJ�� ���� $��G� ����� �������� �3D�� 6XSHU�� �����

�FLWDWLRQV�RPLWWHG����.HHSLQJ�WKHVH�VWDQGDUGV�LQ�PLQG��ZH�ZLOO�QRZ�DGGUHVV

0RWKHU¶V�FODLPV�RQ�DSSHDO�
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0RWKHU�DVNV�WKLV�&RXUW�WR�FRQVLGHU�WKH�IROORZLQJ�LVVXHV�

�� 'RHV� >%XSS@� ODFN�VWDQGLQJ� WR� SXUVXH� ULJKWV� RI� SDUWLDO
SK\VLFDO�FXVWRG\"

�� $VVXPLQJ� WKDW� >%XSS@� GRHV� KDYH� VWDQGLQJ� WR� VHHN
ULJKWV� RI� SDUWLDO� SK\VLFDO� FXVWRG\�� LV� LW� LQ� WKH� FKLOG¶V
EHVW� LQWHUHVWV� >VLF@� WR� SURYLGH� DQ\� ULJKWV� RI� SDUWLDO
SK\VLFDO�FXVWRG\�WR�>%XSS@"

0RWKHU¶V�%ULHI�DW���

,W�LV�ZHOO�HVWDEOLVKHG�WKDW�SHUVRQV�RWKHU�WKDQ�QDWXUDO�SDUHQWV�DUH�WKLUG

SDUWLHV�IRU�SXUSRVHV�RI�FXVWRG\�FRQWURYHUVLHV��7UDFH\�/��Y��0DWW\H�)������

$��G������ ���� �3D��6XSHU�� �������&DUGDPRQH�Y��(OVKRII�� ����$��G� ����

������� �3D�� 6XSHU�� ������� *UDGZHOO� Y�� 6WUDXVVHU�� ���� $��G� ����� ����

�3D��6XSHU����������&RXUWV�KDYH�KLJKO\�VFUXWLQL]HG�SULQFLSOHV�RI�VWDQGLQJ�WR

SURWHFW�WKH�LQWHUHVW�RI�WKH�FRXUW�V\VWHP�LQ�DVVXULQJ�WKDW�DFWLRQV�DUH�OLWLJDWHG

E\�SURSHU�SDUWLHV�DQG�WR�SUHYHQW� LQWUXVLRQ�DQG� LQWHUIHUHQFH� LQWR� WKH� IDPLO\

GRPDLQ� E\� WKRVH� ZKR� DUH� VWUDQJHUV�� KRZHYHU� ZHOO�PHDQLQJ�� � -�$�/�� Y�

(�3�+�������$��G����������������3D��6XSHU�����������7KXV��WKLUG�SDUWLHV�ZLOO

RQO\�EH�IRXQG�WR�KDYH�VWDQGLQJ�E\�RXU�&RXUW�ZKHQ�WKH�WKLUG�SDUW\�KDV�VKRZQ

D�SULPD�IDFLH�ULJKW�WR�FXVWRG\���6LOYLHV�Y��:HEVWHU������$��G�����������3D�

6XSHU����������$�SULPD�IDFLH�ULJKW�WR�FXVWRG\�PD\�EH�HVWDEOLVKHG�E\�D�WKLUG

SDUW\¶V�FRQGXFW��L�H���ZKHQ�WKH�WKLUG�SDUW\�KDV�VWRRG� LQ�ORFR�SDUHQWLV�WR�WKH

FKLOG�IRU�ZKRP�WKH�WKLUG�SDUW\�LV�VHHNLQJ�FXVWRG\���,G�

7KH�ZHOO�VHWWOHG�GHILQLWLRQ�RI�LQ�ORFR�SDUHQWLV�LV�VHW�IRUWK�DV�IROORZV�

7KH�SKUDVH� µLQ� ORFR�SDUHQWLV¶� UHIHUV� WR� D� SHUVRQ�ZKR�SXWV
KLPVHOI�LQ�WKH�VLWXDWLRQ�RI�D�ODZIXO�SDUHQW�E\�DVVXPLQJ�WKH
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REOLJDWLRQV� LQFLGHQW� WR� WKH� SDUHQWDO� UHODWLRQVKLS� ZLWKRXW
JRLQJ�WKURXJK�WKH�IRUPDOLW\�RI�D�OHJDO�DGRSWLRQ���7KH�VWDWXV
RI� µLQ� ORFR� SDUHQWLV¶� HPERGLHV� WZR� LGHDV�� ILUVW�� WKH
DVVXPSWLRQ� RI� D� SDUHQWDO� VWDWXV�� DQG�� VHFRQG�� WKH
GLVFKDUJH�RI�SDUHQWDO�GXWLHV�

&RPPRQZHDOWK�H[��UHO�� �0RUJDQ�Y��6PLWK������3D����������������$��G

�������������������$Q�LPSRUWDQW�IDFWRU�LQ�GHWHUPLQLQJ�ZKHWKHU�D�WKLUG�SDUW\

KDV�VWDQGLQJ�LV�ZKHWKHU�WKH�WKLUG�SDUW\�OLYHG�ZLWK�WKH�FKLOG�DQG�WKH�QDWXUDO

SDUHQW� LQ� D� IDPLO\� VHWWLQJ�� LUUHVSHFWLYH� RI� LWV� WUDGLWLRQDO� RU� QRQWUDGLWLRQDO

FRPSRVLWLRQ��DQG�GHYHORSHG�D� UHODWLRQVKLS�ZLWK� WKH�FKLOG�DV�D� UHVXOW� RI� WKH

SDUWLFLSDWLRQ�DQG�DFTXLHVFHQFH�RI�WKH�QDWXUDO�SDUHQW���-�$�/��Y��(�3�+������

$��G�DW��������0RUHRYHU��³ZKHUH�RQO\�OLPLWHG�FXVWRG\�ULJKWV�DUH�VRXJKW��WKH

OLPLWHG�QDWXUH�RI�WKH�LQWUXVLRQ�LQWR�WKH�ELRORJLFDO�IDPLO\�PXVW�EH�FRQVLGHUHG

LQ�GHFLGLQJ�ZKHWKHU�VWDQGLQJ�KDV�EHHQ�PDGH�RXW�´��,G�

,Q�UHYLHZLQJ�WKH�UHFRUG�EHIRUH�XV��LW�LV�DSSDUHQW�WKDW�WKHUH�LV�VXIILFLHQW

HYLGHQFH� IURP� ERWK� 0RWKHU� DQG� %XSS� WR� LQGLFDWH� WKDW�� IURP� WKH� WLPH� RI

6XPPHU¶V�ELUWK��0RWKHU�HQFRXUDJHG�%XSS�WR�DVVXPH��DQG�%XSS�SHUIRUPHG�

WKH� GXWLHV� RI� D� SDUHQW�� � %XSS� WHVWLILHG� WKDW� GXULQJ� WKH� \HDU� KH� OLYHG� ZLWK

0RWKHU��KH�KHOSHG�UDLVH�� IHHG��DQG�GLDSHU�6XPPHU�� �1�7������������DW�����

+H�SURYLGHG�JXLGDQFH� WR�KHU�� SOD\HG�ZLWK�KHU�� DQG� WUHDWHG�DQG� FRQVLGHUHG

KHU�DV�D�GDXJKWHU��QR�GLIIHUHQW�WKDQ�KLV�QDWXUDO�GDXJKWHU��/HDK���,G��DW������

���� � �0RWKHU� GLG�QRW� UHIXWH� WKLV� WHVWLPRQ\�� LQ� IDFW�� VKH� FRQFHGHV� WKDW� VKH

LQYLWHG�%XSS�WR�DFW�DV� IDWKHU� WR�6XPPHU�DQG�DFNQRZOHGJHG� WKDW� WKH�FKLOG�

GXULQJ�%XSS¶V�UHVLGHQFH�ZLWK�KHU��UHIHUUHG�WR�%XSS�DV�³'DGG\´�� �,G��DW����
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�������������0RWKHU�IXUWKHU�VWDWHG�WKDW�WKH�SDUWLHV�H[SHULHQFHG�WXUPRLO�ZKHQ

%XSS�LQLWLDOO\�KHVLWDWHG�WR�WDNH�RQ�WKH�UHVSRQVLELOLWLHV�RI� IDWKHU�WR�6XPPHU�

,G��DW�������

0RWKHU��KRZHYHU��QRZ�DUJXHV�WKDW�%XSS�VKRXOG�QRW�EH�DIIRUGHG�LQ�ORFR

SDUHQWLV� VWDQGLQJ�EHFDXVH�KH� OLYHG�ZLWK� WKH� FKLOG� IRU� D� SHULRG� RI� RQO\� RQH

\HDU���6KH�VXJJHVWV�WKDW�LI�WKLV�&RXUW�JUDQWV�VWDQGLQJ�WR�%XSS��D�SDUDPRXU�

0RWKHU�ZLOO� ULVN�� LI� VKH�KDV�DQ\� UHODWLRQVKLSV�RYHU� WKH� FRXUVH� RI� WKH� FKLOG¶V

PLQRULW\�� WKDW� HDFK� SDUDPRXU� PD\� JDLQ� VWDQGLQJ� WR� VHHN� ULJKWV� RI� SDUWLDO

FXVWRG\���0RWKHU�JLYHV�WKH�H[DPSOH�WKDW��VKRXOG�VKH�OLYH�ZLWK�WKUHH�GLIIHUHQW

PHQ� IRU� RQH� \HDU� SHULRGV� RYHU� WKH� FRXUVH� RI� WKH� QH[W� IHZ� \HDUV�� HDFK

SDUDPRXU�ZRXOG�EH�DEOH�WR�SHWLWLRQ�WKH�FRXUW�IRU�SDUWLDO�FXVWRG\�RI�WKH�FKLOG

IRU� RQH�ZHHNHQG�SHU�PRQWK�� OHDYLQJ� QR� WLPH� IRU�0RWKHU� RQ� WKH�ZHHNHQGV

ZLWK�KHU� FKLOG�� �0RWKHU¶V� K\SRWKHWLFDO� LV� QRW� RQO\� H[WUHPH� EXW� LW� LV� IXUWKHU

IODZHG�LQ�WZR�UHVSHFWV���)LUVW��0RWKHU�DVVXPHV�WKDW�HDFK�SDUDPRXU�ZLOO�WDNH

RQ�WKH�SDUHQWDO�VWDWXV�QHFHVVDU\�IRU�VWDQGLQJ���6HFRQGO\��VKH�SUHVXPHV�WKDW

WKH�SDUDPRXU�ZLOO�HVWDEOLVK�WKDW�SDUWLDO�FXVWRG\�ZLOO�EH�LQ�WKH�EHVW�LQWHUHVW�RI

WKH� FKLOG� XQGHU� WKH� VWDQGDUGV� DSSOLFDEOH� WR� WKLUG� SDUWLHV�� � ³$� ILQGLQJ� RI� D

SULPD�IDFLH�ULJKW�VXIILFLHQW�WR�HVWDEOLVK�VWDQGLQJ�GRHV�QRW�DIIHFW�WKDW�SDUW\¶V

HYLGHQWLDU\�EXUGHQ��LQ�RUGHU�WR�EH�JUDQWHG�IXOO�RU�SDUWLDO�FXVWRG\��KH�RU�VKH

PXVW�VWLOO�HVWDEOLVK�WKDW�VXFK�ZRXOG�EH�LQ�WKH�EHVW�LQWHUHVW�RI�WKH�FKLOG�XQGHU

WKH� VWDQGDUGV� DSSOLFDEOH� WR� WKLUG� SDUWLHV�´� � -�$�/�� Y�� (�3�+��� ���� $��G� DW

��������0RWKHU�KDV�WKH�DELOLW\�WR�FRQWURO�DQG�IRVWHU�WKLUG�SDUW\�UHODWLRQVKLSV
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ZLWK�KHU�FKLOG���,I�0RWKHU�FKRRVHV�WR�FXOWLYDWH�DQG�HQFRXUDJH�D�WKLUG�SDUW\�WR

DVVXPH� SDUHQWDO� REOLJDWLRQV� DQG� GLVFKDUJH� SDUHQWDO� GXWLHV� WRZDUG� KHU

GDXJKWHU��VLPSO\�EHFDXVH�0RWKHU�DQG�WKH�WKLUG�SDUW\�KDYH�GLIIHUHQFHV�ZKLFK

UHVXOW� LQ� VHSDUDWLRQ�� 0RWKHU� FDQQRW� HUDGLFDWH� WKH� UHODWLRQVKLS� ZKLFK� KDG

GHYHORSHG�EHWZHHQ�WKH�WKLUG�SDUW\�DQG�WKH�FKLOG�

:H� KROG� WKDW� WKH� HYLGHQFH� RI� UHFRUG� LQ� WKLV� PDWWHU� LV� VXIILFLHQW� WR

HVWDEOLVK� WKDW� %XSS� VWRRG� LQ� ORFR� SDUHQWLV� WR� WKH� FKLOG� DQG�� WKXV�� KDV

VWDQGLQJ�WR�VHHN�SDUWLDO�FXVWRG\�

0RWKHU¶V� UHPDLQLQJ� LVVXH� GHDOV� ZLWK� WKH� FRXUW¶V� DZDUG� RI� SDUWLDO

FXVWRG\� RI� 6XPPHU� WR� %XSS�� � 2XU� UHYLHZ� RI� WKH� UHFRUG� UHYHDOV� WKDW� WKH

HYLGHQFH� DW� WKH� KHDULQJ� GLG� QRW� DGGUHVV� ZKHWKHU� LW� ZRXOG� EH� LQ� WKH� EHVW

LQWHUHVWV�RI�WKLV�FKLOG�WR�KDYH�FRQWLQXLQJ�FRQWDFWV�ZLWK�%XSS���7KH�WHVWLPRQ\

DW� WKH� KHDULQJ� UHIOHFWHG� SULPDULO\� RQ� WKH� LVVXHV� RI� ZKHWKHU� %XSS� KDG

VWDQGLQJ�WR�SXUVXH�KLV�SHWLWLRQ�IRU�SDUWLDO�FXVWRG\��WKH�SDUWLHV¶�UHODWLRQVKLSV

ZLWK�WKH�FKLOG��DQG�WKHLU�SHUVRQDO�IHHOLQJV�WRZDUG�D�FRQWLQXLQJ�UHODWLRQVKLS�RI

WKH�FKLOG�ZLWK�%XSS���0RWKHU�LQGLFDWHG�WKDW�VKH�EHOLHYHG�WKDW�WKH�FKLOG�DW�WKLV

SRLQW�ZRXOG� RQO\� UHPHPEHU� %XSS� LI� KH�ZHUH� LQ� WKH� FRPSDQ\� RI� KHU� RWKHU

GDXJKWHU�� /HDK�� � 1�7��� VXSUD�� DW� ���� � 7KH� WULDO� MXGJH� HUURQHRXVO\� HTXDWHG

VWDQGLQJ�ZLWK� WKH� ULJKW�RI� FXVWRG\��DV�HYLGHQFHG�E\�KHU� RSLQLRQ�� � 7KH� WULDO

MXGJH� GLG� QRW� UHIHU� WR� DQ\� IDFWXDO� ILQGLQJV� WR� VXSSRUW� DQ� DZDUG� RI� SDUWLDO

FXVWRG\� RWKHU� WKDQ� WKH� IDFWV� WKDW� HVWDEOLVKHG� VWDQGLQJ�� � 7KH� DZDUG� RI

VWDQGLQJ� WR� %XSS� PHUHO\� JLYHV� KLP� WKH� ULJKW� WR� EULQJ� D� FXVWRG\� DFWLRQ
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UHODWLYH�WR�6XPPHU���,W�LQ�QR�ZD\�LPSOLFDWHV�WKH�XOWLPDWH�PHULW�RI�WKH�FDVH�

.HOORJJ�Y��.HOORJJ������$��G������������Q����3D��6XSHU��������

,Q�WKH�FRQWH[W�RI�D�FXVWRG\�FDVH�D�WULDO�FRXUW�PXVW�HQVXUH
WKDW� DV� IXOO� DQG� FRPSOHWH� D� UHFRUG� DV� SRVVLEOH� LV� FUHDWHG
ZKHQ�D�GHFLVLRQ�DV�LPSRUWDQW�DV�WKH�ZHOIDUH�RI�D�FKLOG�LV�DW
LVVXH�� �� �� �� � $V�ZH� KDYH� FDXWLRQHG� WKH� ORZHU� FRXUWV� WLPH
DQG� DJDLQ�� LQ� RUGHU� WR� DVVHVV� WKH� EHVW� LQWHUHVWV� DQG
JHQHUDO�ZHOIDUH�RI�WKH�FKLOG�RU�FKLOGUHQ��LW�LV�WKH�GXW\�RI�WKH
WULDO� MXGJH�WR�PDNH�WKH� IXOOHVW�SRVVLEOH� LQTXLU\� LQ� FXVWRG\
DFWLRQV�������

0RRUH� Y��0RRUH�� ���� 3D�� ���� BBB�� ���� $��G� ����� ���� ������� �FLWDWLRQV

RPLWWHG�����$FFRUGLQJO\��ZH�ILQG�LW�QHFHVVDU\�WR�UHYHUVH�WKH�WULDO�FRXUW�RQ�WKLV

LVVXH�DQG�UHPDQG�IRU�D�KHDULQJ�WR�GHWHUPLQH� LI� LW� LV� LQ� WKH�EHVW� LQWHUHVW�RI

WKLV�FKLOG�WR�KDYH�FRQWLQXLQJ�FRQWDFW�ZLWK�%XSS��

$IILUPHG� LQ� SDUW�� UHYHUVHG� LQ� SDUW�� DQG� UHPDQGHG� IRU� SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�

����������������������������������

��:H�DJDLQ�QRWH� WKDW� WKH� VWDQGDUG� DSSOLFDEOH� LQ� DVVHVVLQJ�%XSS¶V� FODLP�DV
DJDLQVW� 0RWKHU� DQG� /HLN�� WKH� QDWXUDO� SDUHQWV�� UHPDLQV� WKH� VWDQGDUG� DQG
EXUGHQ� DSSOLFDEOH� IRU� WKLUG� SDUWLHV� LQ� FXVWRG\� DFWLRQV�� � -�$�/�� Y�� (�3�+��
VXSUD�


