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7KLV�LV�DQ�DSSHDO�IURP�WKH�WULDO�FRXUW¶V�HQWU\�RI�VXPPDU\�MXGJPHQW�LQ

IDYRU�RI�6WDWH�)DUP�,QVXUDQFH�&RPSDQ\��6WDWH�)DUP����:H�UHYHUVH�

7KH�IDFWV�DQG�SURFHGXUDO�KLVWRU\� FDQ�EH� VXPPDUL]HG�DV� IROORZV�� �2Q

1RYHPEHU� ���� ������ :DQGD� 6�� +HQQLQJHU� �+HQQLQJHU�� ZDV� LQMXUHG� LQ� DQ

DXWRPRELOH�DFFLGHQW�� �%HFDXVH�+HQQLQJHU�ZDV� LQVXUHG�SXUVXDQW� WR�D�PRWRU

YHKLFOH�LQVXUDQFH�SROLF\�LVVXHG�E\�6WDWH�)DUP��VKH�SUHVHQWHG�LW�ZLWK�FODLPV

IRU� ILUVW�SDUW\� PHGLFDO� DQG� ZDJH� ORVV� EHQHILWV�� � 6WDWH� )DUP� GHQLHG� WKHVH

FODLPV�� � &RQVHTXHQWO\�� RQ� 2FWREHU� ���� ������ +HQQLQJHU� ILOHG� D� FRPSODLQW

DOOHJLQJ�WKDW�6WDWH�)DUP�LPSURSHUO\�GHQLHG�KHU�FODLPV���6KH�ODWHU�DPHQGHG

WKH�FRPSODLQW��DOOHJLQJ�WKDW�6WDWH�)DUP¶V�GHQLDO�RI�EHQHILWV�KDG�EHHQ�PDGH

LQ�EDG�IDLWK�

7KHUHDIWHU�� RQ� 'HFHPEHU� ���� ������ 6WDWH� )DUP� ILOHG� D� PRWLRQ� IRU

VXPPDU\�MXGJPHQW�ZLWK�WKH�WULDO�FRXUW���+HQQLQJHU�UHVSRQGHG�ZLWK�D�EULHI�LQ

RSSRVLWLRQ� WR� VXPPDU\� MXGJPHQW� RQ� -DQXDU\� ���� ������ � 7KH� WULDO� FRXUW
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JUDQWHG� VXPPDU\� MXGJPHQW� ZLWK� UHVSHFW� WR� DOO� RI� +HQQLQJHU¶V� FODLPV� RQ

-DQXDU\������������,Q�KHU�RSLQLRQ��WKH�WULDO� MXGJH�LQGLFDWHG�WKDW�+HQQLQJHU

KDG�LGHQWLILHG�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�ZLWK�UHVSHFW�WR�WKH�TXHVWLRQ�RI

ZKHWKHU�KHU� WUHDWPHQW�KDG�EHHQ�PHGLFDOO\� UHDVRQDEOH� RU� QHFHVVDU\�� � 7ULDO

&RXUW�2SLQLRQ�����������DW�����6KH�JUDQWHG�6WDWH�)DUP¶V�PRWLRQ��KRZHYHU�

EHFDXVH�+HQQLQJHU�³IDLOHG�WR�LGHQWLI\�HYLGHQFH�LQ�WKH�UHFRUG�ZKLFK�VXSSRUWV

KHU�DVVHUWLRQ�´��,G�

,Q� RUGHU� WR� SUHVHUYH� KHU� DSSHOODWH� ULJKWV�� +HQQLQJHU� ILOHG� ERWK� D

PRWLRQ� IRU� UHFRQVLGHUDWLRQ� ZLWK� WKH� WULDO� FRXUW� DQG� D� GLUHFW� DSSHDO� WR� WKLV

&RXUW�� � $ORQJ�ZLWK�KHU�PRWLRQ� IRU� UHFRQVLGHUDWLRQ��+HQQLQJHU� SURYLGHG� WKH

WULDO� FRXUW� ZLWK� H[FHUSWV� IURP� WKH� GHSRVLWLRQ� WUDQVFULSWV� RI� KHU� WUHDWLQJ

SK\VLFLDQV�� �6KH�DOVR�UHTXHVWHG�WKH�<RUN�&RXQW\�3URWKRQRWDU\� WR� ILOH� WKHVH

WUDQVFULSWV� DV� RI� UHFRUG�� � 7KH� WULDO� FRXUW� GLG� QRW� DFW� RQ� WKH� PRWLRQ� IRU

UHFRQVLGHUDWLRQ��

,Q�KHU�DSSHDO��+HQQLQJHU�DOOHJHV�WKDW�WKH�WULDO�FRXUW�HUUHG�DV�D�PDWWHU

RI� ODZ� ZKHQ� LW� JUDQWHG� VXPPDU\� MXGJPHQW� LQ� IDYRU� RI� 6WDWH� )DUP� ZLWK

����������������������������������
��'HVSLWH� WKH� WULDO� FRXUW¶V� IDLOXUH� WR� DFW� RQ� WKH�PRWLRQ� IRU� UHFRQVLGHUDWLRQ�
WKLV� DSSHDO� LV� SURSHUO\� EHIRUH� XV�� � :KHQ� D� SDUW\� ILOHV� ERWK� D� PRWLRQ� IRU
UHFRQVLGHUDWLRQ�ZLWK� WKH� WULDO� FRXUW� DQG�D�QRWLFH� RI� DSSHDO�ZLWK� WKLV�&RXUW�
WKH�WULDO�FRXUW�KDV�WKLUW\�GD\V�WR�DFW�RQ�WKH�PRWLRQ���$IWHU�WKDW�WLPH��WKH�WULDO
FRXUW� LV� GLYHVWHG� RI� MXULVGLFWLRQ�� � 6HH� 3D�5�$�3�� ����� ������ 7ULIILQ� Y�
,QWHUVWDWH�)XQGLQJ�&R�������$��G�������������3D��6XSHU��������
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UHVSHFW�WR�KHU�FODLP�IRU�ILUVW�SDUW\�PHGLFDO�EHQHILWV����6XPPDU\�MXGJPHQW�LQ

3HQQV\OYDQLD�LV�FRQWUROOHG�E\�5XOH�RI�&LYLO�3URFHGXUH��������,Q�SHUWLQHQW�SDUW�

WKDW�UXOH�SURYLGHV�

$IWHU� WKH� UHOHYDQW� SOHDGLQJV� DUH� FORVHG�� EXW� ZLWKLQ� VXFK
WLPH� DV� QRW� WR� XQUHDVRQDEO\� GHOD\� WULDO�� DQ\� SDUW\� PD\
PRYH� IRU� VXPPDU\� MXGJPHQW� LQ� ZKROH� RU� LQ� SDUW� DV� D
PDWWHU�RI�ODZ

���� � ZKHQHYHU� WKHUH� LV� QR� JHQXLQH� LVVXH� RI� DQ\
PDWHULDO�IDFW�DV�WR�D�QHFHVVDU\�HOHPHQW�RI�WKH�FDXVH
RI� DFWLRQ� RU� GHIHQVH� ZKLFK� FRXOG� EH� HVWDEOLVKHG� E\
DGGLWLRQDO�GLVFRYHU\�RU�H[SHUW�UHSRUW>�@

3D�5�&�3��������������(YHQ�ZKHUH�WKHUH�DUH�JHQXLQH�PDWHULDO�LVVXHV�RI�IDFW�

KRZHYHU��5XOH��������SURYLGHV�WKDW

�D�� � 7KH� DGYHUVH� SDUW\� PD\� QRW� UHVW� XSRQ� WKH� PHUH
DOOHJDWLRQV� RU� GHQLDOV� RI� WKH� SOHDGLQJV� EXW� PXVW� ILOH� D
UHVSRQVH� ZLWKLQ� WKLUW\� GD\V� DIWHU� VHUYLFH� RI� WKH� PRWLRQ
LGHQWLI\LQJ

�����RQH�RU�PRUH�LVVXHV�RI�IDFW�DULVLQJ�IURP�HYLGHQFH
LQ� WKH� UHFRUG� FRQWURYHUWLQJ� WKH� HYLGHQFH� FLWHG� LQ
VXSSRUW� RI� WKH� PRWLRQ� RU� IURP� D� FKDOOHQJH� WR� WKH
FUHGLELOLW\� RI� RQH� RU� PRUH� ZLWQHVVHV� WHVWLI\LQJ� LQ
VXSSRUW�RI�WKH�PRWLRQ>�@

5XOH��������D������HPSKDVLV�DGGHG����:KHQ�SUHVHQWHG�ZLWK�D�FKDOOHQJH�WR

DQ�RUGHU� JUDQWLQJ� VXPPDU\� MXGJPHQW��ZH� FRQVLGHU� WKH� UHFRUG� LQ� WKH� OLJKW

PRVW� IDYRUDEOH� WR� WKH� QRQ�PRYLQJ� SDUW\�� UHVROYLQJ� DOO� GRXEWV� DV� WR� WKH

H[LVWHQFH� RI� D� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� DJDLQVW� WKH� PRYLQJ� SDUW\�

����������������������������������
�� +HQQLQJHU� GRHV� QRW� FKDOOHQJH� VXPPDU\� MXGJPHQW� ZLWK� UHVSHFW� WR� KHU
FODLPV� IRU� ILUVW�SDUW\� ZDJH� ORVV� EHQHILWV� DQG� EDG�IDLWK� GDPDJHV�� � 6HH
+HQQLQJHU¶V�%ULHI�DW���
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%RUGHQ�� ,QF�� Y��$GYHQW� ,QN�&R��� ���� $��G������ ���� �3D�� 6XSHU�� ������

2XU�VFRSH�RI�UHYLHZ�LV�SOHQDU\���,G�

,QVWDQWO\�� WKH� WULDO� MXGJH� QRWHG� WKDW� +HQQLQJHU� KDG� LGHQWLILHG� D

PDWHULDO�LVVXH�RI�IDFW�EXW�FRQFOXGHG�WKDW�+HQQLQJHU�KDG�QRW�VXSSRUWHG�LW�ZLWK

FLWDWLRQV�WR�HYLGHQFH�LQ�WKH�UHFRUG�� �&RQYHUVHO\��+HQQLQJHU�FODLPV� WKDW�VKH

HVWDEOLVKHG�DQG�VXSSRUWHG�D�PDWHULDO�LVVXH�RI�IDFW���+HQQLQJHU�DGYDQFHV�KHU

DUJXPHQW� RQ� WZR� GLIIHUHQW� IURQWV��� � 6KH� ILUVW� DUJXHV� WKDW� WKH� GHSRVLWLRQ

WUDQVFULSWV�RI�KHU�WUHDWLQJ�SK\VLFLDQV��'UV��(DUO�-��:HQQHU�DQG�*DU\�&]XODGD�

ZKLFK�VKH�DWWDFKHG�WR�WKH�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��VXSSRUW�KHU�FODLP�WKDW

WKH�PHGLFDO�WUHDWPHQW�VKH�UHFHLYHG�ZDV�UHDVRQDEOH�DQG�QHFHVVDU\�

5XOH� ������� LV� FOHDU�� D� SDUW\� RSSRVLQJ� D� PRWLRQ� IRU� VXPPDU\

MXGJPHQW� FDQQRW� UHO\� XSRQ� KHU� SOHDGLQJV�� � ,Q� RUGHU� WR� DYRLG� VXPPDU\

MXGJPHQW�� WKH� UXOH� LQGLFDWHV� WKDW� WKH� SDUW\� RSSRVLQJ� WKH� PRWLRQ� PXVW

LGHQWLI\�UHFRUG�HYLGHQFH�VXSSRUWLQJ�DQ�DVVHUWLRQ�RI�D�PDWHULDO�LVVXH�RI�IDFW�LQ

D�WLPHO\�IDVKLRQ���3D�5�&�3���������D�������+HUH��6WDWH�)DUP�ILOHG�LWV�PRWLRQ

IRU�VXPPDU\�MXGJPHQW�RQ�'HFHPEHU������������$V�RI�WKDW�GDWH��+HQQLQJHU

KDG� WKLUW\� GD\V� GXULQJ� ZKLFK� VKH� FRXOG� KDYH� EURXJKW� WR� WKH� WULDO� FRXUW¶V

����������������������������������
�� +HQQLQJHU� DGGLWLRQDOO\� DVVHUWV� WKDW� 6WDWH� )DUP� KDG� D� UHVSRQVLELOLW\� WR
SURGXFH�WKH�GHSRVLWLRQ�WUDQVFULSWV�RI�'UV��:HQQHU�DQG�&]XODGD�ZKHQ�LW�ILOHG
LWV�PRWLRQ�IRU�VXPPDU\�MXGJPHQW���$V�6WDWH�)DUP�SURSHUO\�QRWHV�� VXFK�DQ
DUJXPHQW� KDV�QR� EDVLV� LQ� HLWKHU� RXU� 5XOHV� RI� &LYLO� 3URFHGXUH� RU� FDVH� ODZ�
6HH�3D�5�&�3�������������(UWHO�Y��3DWULRW�1HZV�&R�������3D����������$��G
�������������VWDWLQJ�WKDW�5XOH������GRHV�QRW�UHTXLUH�WKDW�WKH�PRYLQJ�SDUW\
LQWURGXFH� HYLGHQFH� RQ� DQ� LVVXH� RQ� ZKLFK� LW� GRHV� QRW� EHDU� WKH� EXUGHQ� RI
SURRI����7KHUHIRUH��WKLV�DVVHUWLRQ�ZLOO�QRW�EH�FRQVLGHUHG�LQVWDQWO\�
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DWWHQWLRQ� DQ\� HYLGHQFH� VXSSRUWLQJ� KHU� EULHI� LQ� RSSRVLWLRQ� WR� 6WDWH� )DUP¶V

PRWLRQ�IRU�VXPPDU\�MXGJPHQW���3D�5�&�3���������D����2XU�FDUHIXO�UHYLHZ�RI

WKH� UHFRUG� GHPRQVWUDWHV� WKDW� +HQQLQJHU� GLG� QRW� DYDLO� KHUVHOI� RI� WKH

RSSRUWXQLW\�WR�SUHVHQW�VXFK�HYLGHQFH�LQ�WKH�WKLUW\�GD\V�IROORZLQJ�WKH�ILOLQJ�RI

6WDWH�)DUP¶V�PRWLRQ�� �7KXV�� LW� LV� FOHDU� WKDW�+HQQLQJHU� IDLOHG� WR� DGHTXDWHO\

VXSSRUW�KHU�RSSRVLWLRQ�EULHI�ZLWK�DGGLWLRQDO�HYLGHQFH�

7KH� IDFW� WKDW� +HQQLQJHU� ODWHU� DWWDFKHG� WKH� GHSRVLWLRQ� WUDQVFULSWV� RI

'UV��:HQQHU�DQG�&]XODGD�WR�KHU�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�RU�WKDW�VKH�ILOHG

WKHP� ZLWK� WKH� <RUN� &RXQW\� 3URWKRQRWDU\� RQ� -DQXDU\� ���� ������ GRHV� QRW

FKDQJH�RXU� FRQFOXVLRQ�� � 7KH�GHSRVLWLRQV� RI�'UV��:HQQHU� DQG� &]XODGD� WRRN

SODFH�RQ�-XQH����DQG�1RYHPEHU�����������UHVSHFWLYHO\���7KHUH�LV�QR�UHFRUG

HYLGHQFH�LQGLFDWLQJ�WKDW�WKH�WUDQVFULSWV�RI�WKHVH�GHSRVLWLRQV�ZHUH�XQDYDLODEOH

WR� +HQQLQJHU� ZKHQ� 6WDWH� )DUP� ILOHG� LWV� VXPPDU\� MXGJPHQW� PRWLRQ� RQ

'HFHPEHU� ���� ������ � %HFDXVH� +HQQLQJHU� ILOHG� WKH� GHSRVLWLRQ� WUDQVFULSWV

DIWHU�WKH�WKLUW\�GD\�ZLQGRZ�WKDW�5XOH��������SURYLGHV�KDG�FORVHG��WKH\�ZHUH

ILOHG� LQ� DQ� XQWLPHO\� PDQQHU�� � &RQVHTXHQWO\�� WKH� GHSRVLWLRQ� WUDQVFULSWV

FDQQRW� EH� FRQVLGHUHG� ZLWK� UHIHUHQFH� WR� ZKHWKHU� +HQQLQJHU� DGHTXDWHO\

VXSSRUWHG�KHU�RSSRVLWLRQ�EULHI�

6HFRQG��+HQQLQJHU�FODLPV�WKDW�VKH�HVWDEOLVKHG�D�PDWHULDO�LVVXH�RI�IDFW

E\�LPSXJQLQJ�WKH�FUHGLELOLW\�RI�6WDWH�)DUP¶V�ZLWQHVVHV���6WDWH�)DUP¶V�PRWLRQ

IRU� VXPPDU\� MXGJPHQW� ZLWK� UHVSHFW� WR� +HQQLQJHU¶V� FODLP� IRU� PHGLFDO

EHQHILWV� VROHO\� UHOLHG� XSRQ� WKH� HYDOXDWLRQ� RI� WZR� GRFWRUV�� � 7KH� UHSRUWV� RI
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WKHVH� GRFWRUV� LQGLFDWHG� WKDW� +HQQLQJHU¶V� FDUH� DQG� WUHDWPHQW� ZDV

XQUHDVRQDEOH� DQG� XQQHFHVVDU\�� � 6HH� 0RWLRQ� RI� 'HIHQGDQW�� 6WDWH� )DUP

0XWXDO� $XWRPRELOH� ,QVXUDQFH� &RPSDQ\�� IRU� 6XPPDU\� -XGJPHQW�� ILOHG

����������DW���������+HQQLQJHU�QRWHV��KRZHYHU��WKDW�WKHVH�WZR�GRFWRUV�ZHUH

DVVRFLDWHG�ZLWK� D� 3HHU� 5HYLHZ�2UJDQL]DWLRQ� �352�� UHWDLQHG� E\� 6WDWH� )DUP

SXUVXDQW�WR�6HFWLRQ������E�����RI�WKH�9HKLFOH�&RGH�

7KH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW�� LQ� 7HUPLQDWR� Y�� 3HQQV\OYDQLD

1DW¶O��,QV��&R�������3D��������������$��G��������������������KDV�H[SODLQHG

WKDW� D� ³352� GRHV� QRW� DFFHSW� DQG� UHYLHZ� FRQIOLFWLQJ� PHGLFDO� HYLGHQFH

SURIIHUHG�E\�DQ�LQVXUHG�RU�SURYLGHU���������2QO\�WKH�LQVXUHU�SDUWLFLSDWHV�LQ�WKH

SHHU� UHYLHZ�SURFHVV�´� �0RUHRYHU�� WKH�&RXUW� DGGHG�� ³>W@KH�GHWDFKPHQW� DQG

QHXWUDOLW\�UHTXLUHG�RI�D�IDFWILQGHU�LV�FRQVSLFXRXVO\�DEVHQW�LQ�WKH�FRQWUDFWXDO

UHODWLRQVKLS�EHWZHHQ�D�352�DQG�DQ�LQVXUHU�´��,G���)LQDOO\��LW�FRQWLQXHG�

³$�352�LV�QRW�D�QHXWUDO�ERG\�� �:KLOH�D�352�FDQQRW�EH
RZQHG� E\� RU� EH� RWKHUZLVH� DIILOLDWHG� ZLWK� WKH� LQVXUDQFH
FRPSDQ\�������WKH�ODZ�SURYLGHV�IRU�WKH�LQVXUDQFH�FRPSDQ\
WR�VHOHFW�WKH�352�WKDW�ZLOO�UHYLHZ�WKH�FODLP���7KH�LQVXUDQFH
FRPSDQ\� LQLWLDOO\� SD\V� WKH� 352� IRU� LWV� VHUYLFHV�� � 7KH
LQVXUHG�SOD\V�QR�UROH�LQ�WKH�VHOHFWLRQ�SURFHVV�� �2EYLRXVO\�
352V�KDYH�D�VWURQJ�ILQDQFLDO�LQFHQWLYH�WR�DSSHDU�IDLU�LQ�WKH
H\HV�RI�WKH�LQVXUDQFH�FRPSDQ\���2WKHUZLVH��WKH�LQVXUDQFH
FRPSDQ\� ZLOO� WDNH� LWV� EXVLQHVV� HOVHZKHUH�� � 2Q� WKH� RWKHU
KDQG��WKH�352�LV�QRW�FRQFHUQHG�ZLWK�KRZ�WKH�LQVXUHG�YLHZV
WKH�352�EHFDXVH�WKLV�ZLOO�QRW�DIIHFW�LWV�IXWXUH�EXVLQHVV�´

,G�� �TXRWLQJ� +DUFRXUW� Y�� *HQHUDO� $FFLGHQW� ,QVXUDQFH� &RPSDQ\�� ���

$��G���������3D��6XSHU���������HPSKDVLV�DGGHG���
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8QGHU� 3HQQV\OYDQLD� ODZ�� RQO\� WKH� MXU\� LV� HPSRZHUHG� WR� SDVV� RQ

PDWWHUV� RI� FUHGLELOLW\�� � &RQVHTXHQWO\�� VXPPDU\� MXGJPHQW� VKRXOG� QRW� EH

JUDQWHG�ZKHUH�LW� UHTXLUHV�WKH�XQTXHVWLRQHG�DFFHSWDQFH�RI�WKH� WHVWLPRQ\�RI

WKH�PRYLQJ�SDUW\¶V�ZLWQHVVHV���3HQQV\OYDQLD�*DV�	�:DWHU�&R��Y��1HQQD

	� )UDLQ�� ,QF��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ �FLWLQJ� 1DQW\�*OR

%RURXJK� Y�� $PHULFDQ� 6XUHW\� &R��� ���� 3D�� ����� ���� $�� ���� �������

5LWPDQLFK� Y�� -RQQHO� (QWHUV��� ,QF��� ���� $��G� ���� �3D�� 6XSHU�� �������

0RUHRYHU�� GXH� WR� WKH� FUHGLELOLW\� RI� WKHLU�PDNHUV�� HYHQ� XQFRQWUDGLFWHG

DIILGDYLWV� RI� WKH�PRYLQJ� SDUW\� RU� LWV� ZLWQHVVHV� FDQQRW� VXSSRUW� D� JUDQW� RI

VXPPDU\�MXGJPHQW���*RGOHZVNL�Y��3DUV�0IJ��&R�������$��G�����������3D�

6XSHU��������

+HQQLQJHU�DFNQRZOHGJHV�WKDW�WKH�SUHFLVH�LVVXH�SUHVHQWHG�E\�WKLV�FDVH

ZDV� QRW� EHIRUH� WKH� 7HUPLQDWR� &RXUW�� � +RZHYHU�� VKH� FRQWHQGV� WKDW� WKH

HVVHQWLDO�KROGLQJ�RI�7HUPLQDWR��WKDW�352V�KDYH�DQ�LQKHUHQW�ELDV�LQ�IDYRU�RI

WKH�LQVXUHU��DSSOLHV�HTXDOO\�WR�WKH�LQVWDQW�FDVH�� �0RUHRYHU�� VKH�FODLPV� WKDW

WKLV� IDFW�� ZKLFK� ZDV� EURXJKW� WR� WKH� WULDO� FRXUW¶V� DWWHQWLRQ�� VXSSRUWV� D

FRQFOXVLRQ�WKDW�VKH�LGHQWLILHG�³RQH�RU�PRUH�LVVXHV�RI�IDFW�DULVLQJ�������IURP�D

FKDOOHQJH�WR�WKH�FUHGLELOLW\�RI�RQH�RU�PRUH�ZLWQHVVHV�WHVWLI\LQJ�LQ�VXSSRUW�RI

WKH�PRWLRQ�´� �6HH� 3ODLQWLII¶V� %ULHI� LQ� 2SSRVLWLRQ� WR� 'HIHQGDQW¶V� 0RWLRQ� IRU

6XPPDU\�-XGJPHQW��ILOHG����������DW������3D�5�&�3���������D�����

$IWHU� D� FDUHIXO� UHYLHZ� RI� WKH� UHFRUG�� ZH� DJUHH� DQG�� DFFRUGLQJO\�

UHYHUVH�WKH�WULDO�FRXUW¶V�HQWU\�RI�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�6WDWH�)DUP�
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7KH� KROGLQJ� RI� RXU� 6XSUHPH� &RXUW� LQ� 7HUPLQDWR� FOHDUO\� HVWDEOLVKHV� WKDW

352V� DUH� QRW� QHXWUDO� IDFWILQGLQJ� ERGLHV�� � $V� D� UHVXOW�� WKH� UHOLDELOLW\� RI

FRQFOXVLRQV� GUDZQ� E\� GRFWRUV� UHWDLQHG� E\� 352V� PD\� EH� VXVSHFW�

&RQVHTXHQWO\�� WKH� WULDO� FRXUW� HUUHG� LQ� FRQFOXGLQJ� WKDW� VXPPDU\� MXGJPHQW

ZDV�SURSHU���7KH�FUHGLELOLW\�RI�WKH�352�GRFWRUV�LV�D�IDFWXDO�LVVXH�WKDW�VKRXOG

EH�GHFLGHG��XQGHU�3HQQV\OYDQLD�ODZ��E\�D�MXU\�

:H�HPSKDVL]H�WKDW�RXU�KROGLQJ�WRGD\�LV�VWULFWO\�OLPLWHG�WR�WKH�IDFWV�RI

WKH� LQVWDQW� FDVH�� � +HUH�� ZLWK� UHJDUG� WR� +HQQLQJHU¶V� FODLP� IRU� ILUVW�SDUW\

PHGLFDO� EHQHILWV�� 6WDWH� )DUP� VROHO\� UHOLHG� XSRQ� WKH� 352� UHSRUWV� LQ

VXSSRUW�RI� LWV� VXPPDU\� MXGJPHQW�PRWLRQ�� �:KLOH� WKH� WZR�352�GRFWRUV� DUH

QRW�� VWULFWO\� VSHDNLQJ�� ZLWQHVVHV� RI� 6WDWH� )DUP�� WKH\� DUH� QRW� LQGHSHQGHQW

ZLWQHVVHV�HLWKHU���&RQVHTXHQWO\��ZH�EHOLHYH�WKDW�7HUPLQDWR� UHTXLUHV�XV�WR

DFFRUG� 352� GRFWRUV� D� VWDWXV� DNLQ� WR� WKDW� RI� WKH� LQVXUHU¶V� RZQ� ZLWQHVVHV�

*LYHQ�WKDW�FRQFOXVLRQ��WKH�FUHGLELOLW\�RI�WKH�GRFWRUV�SUHVHQWV�D�JHQXLQH�LVVXH

RI�PDWHULDO�IDFW�WKDW�+HQQLQJHU�VKRXOG�KDYH�EHHQ�DOORZHG�WR�GHYHORS�DW�WULDO�

2UGHU� UHYHUVHG�� �&DVH� UHPDQGHG� IRU�SURFHHGLQJV�FRQVLVWHQW�ZLWK� WKLV

PHPRUDQGXP���-XULVGLFWLRQ�UHOLQTXLVKHG�


