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:H�DUH�DVNHG�WR�FRQVLGHU�WKH�SURSULHW\�RI�DQ�RUGHU�WUDQVIHUULQJ

FXVWRG\� IURP�PRWKHU� WR� IDWKHU� IROORZLQJ� DQ� LQIRUPDO� VKHOWHU� FDUH� KHDULQJ

XQGHU�6HFWLRQ������RI�WKH�-XYHQLOH�$FW�����3D�&�6�����������������:H�KDYH

SUHYLRXVO\�KHOG�WKDW�GHSHQGHQF\�SURFHHGLQJV�DUH�QRW�WR�EH�XVHG�DV�D�PHDQV

RI�WUDQVIHUULQJ�FXVWRG\�RI�D�FKLOG�IURP�RQH�SDUHQW�WR�DQRWKHU���+HUH��WKH�WULDO

FRXUW�PDGH�QR�GHSHQGHQF\�GHWHUPLQDWLRQ�DW�WKH����KRXU�KHDULQJ��QRU�GLG�LW

H[SUHVVO\�ILQG�WKDW�WKH�PRWKHU�KDG�IDLOHG�WR�SURYLGH�SURSHU�SDUHQWDO�FDUH�DQG

FRQWURO�� � $FFRUGLQJO\�� ZH� UHYHUVH� WKH� RUGHU� WKDW� SXUSRUWHG� WR� WUDQVIHU

FXVWRG\� DQG� ZH� UHPDQG� ZLWK� GLUHFWLRQV� WKDW� FXVWRG\� EH� UHWXUQHG� WR� WKH

PRWKHU�
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2Q�-DQXDU\����������&<66� ILOHG�D�3HWLWLRQ�IRU�'HSHQGHQF\� �����+RXU

6KHOWHU� &DUH� +HDULQJ�� DOOHJLQJ� WKDW� 0RWKHU� KDG� OHIW� $�(��� DJH� WZR�� DQG

5�1�<��� DJH� HOHYHQ� GD\V�� ERWK� WKH� FKLOGUHQ� RI� 0RWKHU�� ZLWK� D� IULHQG� RQ

-DQXDU\� ��� ������ DQG� VXSSRVHGO\� ZHQW� WR� WKH� VWDWH� RI� 1HZ� -HUVH\�� � 7KH

SHWLWLRQ�IXUWKHU�DOOHJHG�WKDW�0RWKHU�KDG� LQGLFDWHG�WKDW�VKH�ZRXOG�UHWXUQ�RQ

-DQXDU\����������EXW�WKDW�DV�RI�WKH�GDWH�RI�WKH�ILOLQJ�RI�WKH�SHWLWLRQ��0RWKHU

KDG�QRW�UHWXUQHG�DQG�KHU�ZKHUHDERXWV�ZHUH�XQNQRZQ���7KH�SHWLWLRQ�ZHQW�RQ

WR� DOOHJH� WKDW� 0RWKHU� KDG� IDLOHG� WR� NHHS� WZR� ZHOO�EDE\� DSSRLQWPHQWV� IRU

5�1�<��DIWHU� WKH�GDWH� RI� KLV� ELUWK�� �2Q� -DQXDU\���� ������&<66�SODFHG�ERWK

FKLOGUHQ�LQ�IRVWHU�FDUH�

7KH� QH[W� GD\�� WKH� +RQRUDEOH� 5LFKDUG� 1�� 6D[WRQ� KHOG� DQ� LQIRUPDO

KHDULQJ�SXUVXDQW�WR����3D�&�6���������D����%RWK�0RWKHU�DQG�)DWKHU�WHVWLILHG

DW� WKDW� KHDULQJ�� � )DWKHU� WHVWLILHG� WKDW� KH� DQG� 0RWKHU� KDG� PDUULHG� RQ

1RYHPEHU������������$�(��ZDV�ERUQ�1RYHPEHU����������� �0RWKHU�OHIW�ZLWK

$�(��DQG�PRYHG�WR�3HQQV\OYDQLD�LQ�)HEUXDU\��������6LQFH�WKDW�WLPH��)DWKHU

KDV�VHHQ�$�(��RQ�VHYHUDO�RFFDVLRQV�DQG�KDV�EHHQ�SD\LQJ� LQVWDOOPHQWV�RQ�D

UHWDLQHU� WR� DQ� DWWRUQH\� WR� LQVWLWXWH� D� SURFHHGLQJ� WR� VHFXUH� YLVLWDWLRQ� DQG

SDUWLDO� FXVWRG\�� � )DWKHU� WHVWLILHG�� ZLWKRXW� FRQWUDGLFWLRQ�� WKDW� &<66� KDG

UHIXVHG� WR� UHYHDO� KLV� FKLOG¶V�ZKHUHDERXWV�� DQG� WKDW� 0RWKHU� KDG� SUHYHQWHG

KLP� IURP� YLVLWLQJ� ZLWK� KLV� GDXJKWHU�� � )DWKHU� WHVWLILHG� WKDW� KH� SUHVHQWO\

UHVLGHV�ZLWK�KLV�SDUHQWV�DQG�KLV�JLUOIULHQG�LQ�:LQFKHVWHU��9LUJLQLD�
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)ROORZLQJ�)DWKHU¶V�WHVWLPRQ\��DQG�EHIRUH�0RWKHU� WHVWLILHG�� FRXQVHO� IRU

&<66� WROG� WKH� FRXUW� WKDW�� JLYHQ� )DWKHU¶V� WHVWLPRQ\�� WKH� DJHQF\� EHOLHYHG

WKHUH� ZDV� D� SDUHQW� DYDLODEOH�� VR� QR� REMHFWLRQ� ZRXOG� EH� LQWHUSRVHG� WR� DQ

RUGHU�WUDQVIHUULQJ�FXVWRG\�WR�)DWKHU�

0RWKHU�WHVWLILHG�WKDW��RQ�DGYLFH�RI�KHU�ODZ\HU��VKH�KDG�UHIXVHG�WR�JUDQW

)DWKHU�YLVLWDWLRQ���6KH�VWDWHG�WKDW�VKH�EDVHG�KHU�UHIXVDO�RQ�LQIRUPDWLRQ�IURP

KHU�JUDQGSDUHQWV�WKDW�VRPH�RI�)DWKHU¶V�IULHQGV�ZHUH�WHOOLQJ�WKH�JUDQGSDUHQWV

WKDW� )DWKHU� ZDV� WKUHDWHQLQJ� WR� NLGQDS� $�(�� � 0RWKHU� WHVWLILHG� WKDW� VKH

LQWHQGHG� WR� UHWXUQ� IURP�3KLODGHOSKLD� RQ� -DQXDU\� ��� ������ EXW� VKH�KDG� FDU

SUREOHPV�DW�KHU�DXQW¶V�KRXVH���6KH�VWDWHG�WKDW�VKH�DWWHPSWHG�WR�FRQWDFW�WKH

EDE\�VLWWHU� E\� FDOOLQJ� KHU� FROOHFW�� EXW� WKH� EDE\�VLWWHU� GLG� QRW� DFFHSW� KHU

FROOHFW� FDOOV�� � 6KH� WHVWLILHG� WKDW� VKH� WULHG�� VHYHUDO� WLPHV�� WR� FDOO� KHU

JUDQGSDUHQWV�FROOHFW�EXW�WKH\�ZHUH�QRW�KRPH���6KH�GHQLHG�WHOOLQJ�DQ\RQH�VKH

ZDV�JRLQJ�WR�$WODQWLF�&LW\�DQG�GHQLHG�KDYLQJ�JRQH� WKHUH�RQ� WKLV�WULS�� �6KH

WHVWLILHG�WKDW� WKH�EDE\�VLWWHU�ZDV�XSVHW�ZKHQ� VKH� OHDUQHG� WKDW�0RWKHU�KDG

WULHG��XQVXFFHVVIXOO\��WR�FDOO�KHU�FROOHFW�WKH�QLJKW�EHIRUH�

$IWHU� WKH� WHVWLPRQ\�RI� ERWK� )DWKHU� DQG�0RWKHU�� -XGJH�6D[WRQ�SODFHG

OHJDO�DQG�SK\VLFDO�FXVWRG\�RI�WKH�HOHYHQ�GD\�ROG��5�1�<���ZLWK�&<66�SHQGLQJ

D� KHDULQJ�� WR� EH� VFKHGXOHG� LPPHGLDWHO\�� � -XGJH� 6D[WRQ� GHFODUHG� WKDW� KH

IRXQG� QR� SULPD� IDFLH� HYLGHQFH� WKDW� $�(�� GLG�QRW� KDYH� D� SDUHQW� FDSDEOH� RI

SURYLGLQJ�SURSHU�FDUH��JXLGDQFH�DQG�FRQWURO���-XGJH�6D[WRQ�GLUHFWHG�&<66�WR
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WXUQ�$�(��RYHU�WR�)DWKHU���0RWKHU�QRZ�DSSHDOV�WKDW�SRUWLRQ�RI�WKH�RUGHU�WKDW

SODFHG�FXVWRG\�RI�$�(��ZLWK�)DWKHU�

2XU�VFRSH�RI�UHYLHZ�LQ�GHSHQGHQF\�FDVHV�LV�ZHOO�VHWWOHG�

7KH� VWDQGDUG� RI� UHYLHZ� ZKLFK� WKLV� &RXUW� HPSOR\V� LQ� FDVHV� RI
GHSHQGHQF\� LV� EURDG�� � +RZHYHU�� WKH� VFRSH� RI� RXU� UHYLHZ� LV
OLPLWHG� LQ� D� IXQGDPHQWDO�PDQQHU� E\� RXU� LQDELOLW\� WR� QXOOLI\� WKH
IDFW�ILQGLQJ�RI�WKH�ORZHU�FRXUW�� �:H�DFFRUG�JUHDW�ZHLJKW�WR� WKLV
IXQFWLRQ� RI� WKH� KHDULQJ� MXGJH� EHFDXVH� KH� LV� LQ� WKH� SRVLWLRQ� WR
REVHUYH� DQG� UXOH� XSRQ� WKH� FUHGLELOLW\� RI� WKH�ZLWQHVVHV� DQG� WKH
SDUWLHV� ZKR� DSSHDU� EHIRUH� KLP�� � 5HO\LQJ� XSRQ� KLV� XQLTXH
SRVWXUH��ZH�ZLOO�QRW�RYHUUXOH�KLV�ILQGLQJV�LI�WKH\�DUH�VXSSRUWHG�E\
FRPSHWHQW�HYLGHQFH�

,Q�5H�%��%�������$��G��������������3D��6XSHU���������FLWDWLRQV�RPLWWHG��

2XU�&RXUW�KDV�UHFHQWO\�VWDWHG�

$� GHFLVLRQ� WR� UHPRYH� D� FKLOG� IURP� KLV� RU� KHU� SDUHQWV¶
FXVWRG\� PXVW� EH� UHFRQFLOHG� ZLWK� WKH� ³SDUDPRXQW� SXUSRVH´� RI
SUHVHUYLQJ�IDPLO\�XQLW\�

7KH�EXUGHQ�RI�SURRI�LQ�D�GHSHQGHQF\�SURFHHGLQJ�LV�RQ�WKH
SHWLWLRQHU� �� �� �� ZKR� PXVW� VKRZ� >WKDW@� WKH� MXYHQLOH� LV� ZLWKRXW
SURSHU� SDUHQWDO� FDUH�� DQG� WKDW� VXFK� FDUH� LV� QRW� LPPHGLDWHO\
DYDLODEOH���$�ILQGLQJ�RI�GHSHQGHQF\�PXVW�EH�VXSSRUWHG�E\�FOHDU
DQG� FRQYLQFLQJ� HYLGHQFH� WKDW� SURSHU� SDUHQWDO� FDUH� DQG� FRQWURO
DUH�QRW�DYDLODEOH���7KH�VWDQGDUG�RI�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH
PHDQV�WHVWLPRQ\�WKDW�LV�VR�FOHDU��GLUHFW��ZHLJKW\��DQG�FRQYLQFLQJ
DV� WR� HQDEOH� WKH� WULHU� RI� IDFW� WR� FRPH� WR� D� FOHDU� FRQYLFWLRQ�
ZLWKRXW� KHVLWDQF\�� RI� WKH� WUXWK� RI� WKH� SUHFLVH� IDFWV� LQ� LVVXH�
:LWKRXW� VXFK� HYLGHQFH�� D� FKLOG� FDQQRW� EH� DGMXGJHG� GHSHQGHQW
DQG�PXVW�EH�UHWXUQHG�WR�KLV�RU�KHU�SDUHQW�

,Q� ,QWHUHVW�RI� -�0��� ����$��G������ �����3D�� 6XSHU�� ������ �FLWDWLRQV� DQG

TXRWDWLRQ�PDUNV�RPLWWHG��
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:LWK�WKLV�EDFNJURXQG��ZH�WXUQ�WR�WKH�LVVXH�UDLVHG�RQ�WKLV�DSSHDO�� � ,Q

KHU� 6WDWHPHQW� LQ� 5HVSRQVH� WR� 2UGHU� IRU� 5XOH� �����E�� 6WDWHPHQW�� 0RWKHU

DYHUV�

�����,Q�WKH�FRQWH[W�RI�D����+RXU�6KHOWHU�&DUH�+HDULQJ��WKH
&RXUW�GLG�QRW�KDYH�D�OHJDO�IDFWXDO�EDVLV�WR�UHPRYH�WKH�FKLOG�IURP
LWV�SULPDU\�FXVWRGLDQ��0�(���QDWXUDO�PRWKHU��ZLWK�ZKRP�SULPDU\
FXVWRG\� KDG� EHHQ� ZLWK� >VLF@� VLQFH� WKH� GDWH� RI� WKH� FKLOG¶V� ELUWK
DQG�SODFH�KHU�ZLWK�WKH�QDWXUDO�IDWKHU�

-XGJH� 6D[WRQ� KDV� DVVHUWHG� WKDW� WKH� UHDVRQV� IRU� WKH� 2UGHU� DSSHDOHG

IURP�DSSHDU�LQ�WKH�FRXUW¶V�-DQXDU\���������2UGHU���7KH�RQO\�VXSSRUW�IRU�WKH

2UGHU�ZLWK�UHJDUG�WR�$�(��LV�FRQWDLQHG�LQ�D�VLQJOH�FRQFOXGLQJ�VHQWHQFH�LQ�WKDW

2UGHU��GHFODULQJ�

5HJDUGLQJ�$�(���DJH�WZR��WKH�&RXUW�ILQGV�WKHUH�LV�QR�SULPD
IDFLH�HYLGHQFH�SUHVHQW�WKDW�$�(��GRHV�QRW�KDYH�D�SDUHQW�FDSDEOH
RI� SURYLGLQJ� SURSHU� SDUHQWDO� FDUH�� JXLGDQFH� DQG� FRQWURO�� DQG
DFFRUGLQJO\��WKH�$JHQF\�LV�GLUHFWHG�WR�WXUQ�WKH�FKLOG�RYHU�WR�WKH
QDWXUDO�IDWKHU��6�:�(�

2UGHU��������

:H� GR� QRW� ILQG� WKLV� UHDVRQ� VXIILFLHQW� WR� VXVWDLQ� WKH� UHPRYDO� RI� $�(�� IURP

0RWKHU�IROORZLQJ�DQ�LQIRUPDO���±KRXU�KHDULQJ���'XULQJ�WKH�LQIRUPDO�KHDULQJ�

FRXQVHO�IRU�0RWKHU�DWWHPSWHG�WR�HVWDEOLVK�WKDW�)DWKHU�KDG�QRW�EURXJKW�DQ\

FXVWRG\� SURFHHGLQJ� FRQFHUQLQJ� $�(�� � 1�7��� �������� DW� ���� � 7KH� WUDQVFULSW

UHYHDOV�WKH�IROORZLQJ�

%<�05��60,7+�
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4�� � 0U�� (��� KDYH� \RX� ILOHG� DQ\� &XVWRG\� 3HWLWLRQV
HLWKHU�LQ�3HQQV\OYDQLD����

7+(� &2857�� � 1R�� ZH� NQRZ� WKDW�� 0U�
6PLWK��QRZ�DVN�VRPHWKLQJ�ZH�GRQ¶W�NQRZ�

,G�� � ,Q� LQWHUUXSWLQJ�FRXQVHO¶V� OLQH�RI�TXHVWLRQLQJ�� WKH� WULDO� FRXUW� DSSHDUV� WR

KDYH� SODFHG� OLWWOH� ZHLJKW� RQ� WKH� SULQFLSOH� WKDW� D� GHSHQGHQF\� SURFHHGLQJ

XQGHU�WKH�-XYHQLOH�$FW�LV�QRW�WR�EH�UHJDUGHG�DV�DQ�DOWHUQDWLYH�ZD\�IRU�D�QRQ�

FXVWRGLDO� SDUHQW� WR� VHHN� FXVWRG\� RI� KLV� RU� KHU� FKLOGUHQ�� � ,Q� ,QWHUHVW� RI

7KHUHVD�(�������$��G�������������3D��6XSHU����������7KLV�&RXUW�KDV�VWDWHG

VWURQJ� GLVDSSURYDO� RI� WKH� XVH� RI� D� GHSHQGHQF\� SURFHHGLQJ� DV� D�PHDQV� RI

WUDQVIHUULQJ�FXVWRG\�RI�D�FKLOG�IURP�RQH�SDUHQW�WR�DQRWKHU���+HOVHO�Y��%ODLU

&RXQW\� &KLOGUHQ� DQG� <RXWK� 6HUYLFHV�� ���� $��G� ����� ���� �3D�� 6XSHU�

�������,Q�WKH�0DWWHU�RI�0DUN�7�������$��G�������������3D��6XSHU�������

�%HFN��-��FRQFXUULQJ��

,W�LV�FOHDU�IURP�WKH�FHUWLILHG�UHFRUG�WKDW�QR�ILQGLQJ�RI�GHSHQGHQF\�ZDV

HYHU�PDGH�ZLWK�UHVSHFW�WR�$�(���+RZHYHU��D�GHSHQGHQF\�GHWHUPLQDWLRQ�LV�D

SUHUHTXLVLWH� WR� D� GLVSRVLWLRQ� RI� WKH� FXVWRG\� LVVXH�� � ��� 3D�&�6�� �������F��

+HOVHO�� VXSUD�� DW� ����� � :H� KDYH� IRXQG� QR� FDVHV�� QRU� KDYH� DQ\� RI� WKH

DSSHOOHHV�UHIHUUHG�XV�WR�DQ\��ZKHUH�WKH�WULDO�FRXUW�LV�HPSRZHUHG�WR�UHDFK�D

FRQFOXVLRQ�UHJDUGLQJ�FXVWRG\�LQ�WKH�FRQWH[W�RI�DQ����KRXU�LQIRUPDO�KHDULQJ

SXUVXDQW�WR�6HFWLRQ������D��
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%RWK� &<66� DQG� )DWKHU� UHO\� XSRQ� WZR� FDVHV� WR� VXSSRUW� WKHLU� SRVLWLRQ

WKDW�WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�DZDUGLQJ�FXVWRG\�WR�)DWKHU���1HLWKHU�FDVH�LV

DSSRVLWH� RQ� WKLV� DSSHDO�� � ,Q� ,Q� WKH�0DWWHU� RI�0DUN� 7��� VXSUD�� WKH� WULDO

FRXUW�KHOG�D�VHULHV�RI�IRUPDO�KHDULQJV��SUHVXPDEO\�SXUVXDQW�WR�6HFWLRQ������

QRW������D��� �$W�WKH�FRQFOXVLRQ�RI�WKH�GLVSRVLWLRQ�KHDULQJ�� WKH�FRXUW� IRXQG

WKH�FKLOG�GHSHQGHQW�DQG�DZDUGHG�FXVWRG\�WR�WKH�FRXQW\�FKLOGUHQ�DQG�\RXWK

VRFLDO� VHUYLFHV� DJHQF\�ZLWKRXW� LQTXLULQJ� LQWR� WKH� IDWKHU¶V� DELOLW\� WR� SURYLGH

SURSHU�SDUHQWDO�FDUH�DQG�FRQWURO���0RWKHU�DSSHDOHG���,Q�YDFDWLQJ�WKH�RUGHU�

WKLV� &RXUW� KHOG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� IDLOLQJ� WR� FRQVLGHU� WKH� VHFRQG

SURQJ�RI�WKH�WZR�SDUW�DQDO\VLV�ZLWK�UHVSHFW�WR�D�ILQGLQJ�RI�GHSHQGHQF\���,V

WKH� FKLOG�DW� WKLV�PRPHQW� ZLWKRXW� SURSHU� SDUHQWDO� FDUH� RU� FRQWURO"� � ,G�� DW

�����

,Q�WKH�VDPH�YHLQ��,Q�WKH�,QWHUHVW�RI�-XVWLQ�6�������$��G�������3D�

6XSHU�� ������� SUHVHQWHG� WKH� TXHVWLRQ� ZKHWKHU� D� WULDO� FRXUW� FDQ� PDNH� D

GLVSRVLWLRQ�DOWHULQJ�DQ�H[LVWLQJ�FXVWRG\�DUUDQJHPHQW�ZLWKRXW�ILUVW�DGMXGJLQJ

WKH�FKLOGUHQ�GHSHQGHQW���7KHUH��GLVSRVLWLRQ�KHDULQJV�ZHUH�KHOG�RQ�$XJXVW���

������DQG�)HEUXDU\�����)HEUXDU\�����DQG�0DUFK������������,G��DW���������

$W�HDFK�RI� WKHVH�KHDULQJV�� WKH� FRXUW� UHFHLYHG�HYLGHQFH� FRQFHUQLQJ� IDWKHU¶V

DOOHJHG�SK\VLFDO�DQG�VH[XDO�DEXVH�RI�GLIIHUHQW�FKLOGUHQ���7KH�FRXUW�IRXQG�DV

IDFW� WKDW�DOO�RI� WKH� DOOHJDWLRQV� DJDLQVW� WKH� IDWKHU�ZHUH�XQIRXQGHG�DQG� WKDW

PRWKHU� ZDV� XQDEOH� WR� SURYLGH� SURSHU� SDUHQWDO� FDUH� DQG� FRQWURO� RI� KHU
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FKLOGUHQ�� � ,Q� DIILUPLQJ� WKH� WULDO� FRXUW¶V� GLVSRVLWLRQ� RUGHU� WKDW� WUDQVIHUUHG

FXVWRG\�IURP�WKH�PRWKHU�WR�WKH�IDWKHU�ZLWKRXW�D�ILQGLQJ�RI�GHSHQGHQF\��ZH

KHOG� WKDW� VXFK� DFWLRQ� LV� DSSURSULDWH� ³DV� ORQJ� DV� VXIILFLHQW� HYLGHQFH� RI

GHSHQGHQF\� H[LVWV�´� � ,G�� DW� ������ � :H� ZHQW� RQ� WR� REVHUYH� WKDW� D� FRXUW

FDQQRW� DGMXGJH� D� FKLOG� WR� EH� GHSHQGHQW� ZKHQ� KLV� QRQ�FXVWRGLDO� SDUHQW� LV

UHDG\��ZLOOLQJ��DQG�DEOH�WR�SURYLGH� WKH� FKLOG�ZLWK�SURSHU� SDUHQWDO� FDUH� DQG

FRQWURO��HVSHFLDOO\�ZKHUH�WKH�FKLOG�KDV�EHHQ�DEXVHG�ZKLOH�XQGHU�WKH�FXVWRGLDO

SDUHQW¶V�FDUH�DQG�FRQWURO���,G�

8QOLNH�WKH�FDVH�QRZ�XQGHU�UHYLHZ��ERWK�RI�WKRVH�FDVHV�LQYROYHG�D�FRXUW

KDYLQJ� WR� UHDFK� D� GHWHUPLQDWLRQ� RI� GHSHQGHQF\� IROORZLQJ� IXOO� KHDULQJV

SXUVXDQW�WR�6HFWLRQ��������,Q�0DUN�7���ZH�YDFDWHG�DQG�UHPDQGHG�IRU�IXUWKHU

SURFHHGLQJV�ZKHUH� WKH� WULDO� FRXUW� KDG�DGMXGLFDWHG� WKH� FKLOG� GHSHQGHQW� EXW

KDG�IDLOHG�WR�FRQVLGHU�HYLGHQFH�UHJDUGLQJ�WKH�DYDLODELOLW\�DQG�FDSDFLW\�RI�RQH

RI� WKH� SDUHQWV� EHIRUH� DGMXGLFDWLQJ� WKH� FKLOG� GHSHQGHQW�� � ,Q� -XVWLQ� 6��� ZH

ZHUH�DEOH�WR�DIILUP�RQO\�DIWHU�FRQFOXGLQJ�WKDW�WKH�HYLGHQFH�LQ�WKH�UHFRUG�ZDV

VXIILFLHQW�WR�VXSSRUW�D�ILQGLQJ�RI�GHSHQGHQF\���7R�WKH�VDPH�HIIHFW��WKLV�&RXUW

DIILUPHG� DQ� RUGHU� WKDW� UHPRYHG� D� WRGGOHU� IURP� WKH� PRWKHU¶V� KRPH� DQG

SODFHG�LW�LQ�WKH�IDWKHU¶V�KRPH�ZLWKRXW�D�ILQGLQJ�RI�GHSHQGHQF\���,Q�5H�%�%��

���� $��G� ���� �3D�� 6XSHU�� ������� � 7KHUH�� WKH� WULDO� FRXUW� KHOG� GLVSRVLWLRQ

KHDULQJV� RQ� WKUHH� GD\V�� DOO� SDUWLHV� ZHUH� UHSUHVHQWHG� E\� FRXQVHO�� DQG� WKH

FRXUW� FRQVLGHUHG� PRWKHU¶V� SHWLWLRQ� IRU� KDEHDV� FRUSXV� DORQJ� ZLWK� WKH



-��$��������

���

GHSHQGHQF\�SHWLWLRQ���7KH�WULDO�FRXUW�H[SUHVVO\�IRXQG�WKDW�WKH�HYLGHQFH�ZDV

FOHDU� DQG� FRQYLQFLQJ� WKDW� WKH� PRWKHU� KDG� NQRZLQJO\� IDLOHG� WR� SURWHFW� WKH

FKLOG� IURP� LQMXULHV� LQIOLFWHG� E\� KHU� SDUDPRXU� DQG� IDLOHG� WR� KDYH� WKH� FKLOG

WUHDWHG�IRU�WKRVH�LQMXULHV���,G��DW�������7KXV��WKH�HYLGHQFH�ZDV�VXIILFLHQW�WR

VXSSRUW�D�ILQGLQJ�RI�GHSHQGHQF\��DV�UHTXLUHG�E\�-XVWLQ�6�

7KH�SUHVHQW�DSSHDO�EHDUV�QR�UHVHPEODQFH�WR�-XVWLQ�6���0DUN�7���RU�,Q

5H� %�%�� � :KHUHDV� HDFK� RI� WKRVH� FDVHV� LQYROYHG� D� GLVSRVLWLRQ� KHDULQJ

SXUVXDQW� WR� 6HFWLRQ� ������ WKH� SUHVHQW� FDVH� LQYROYHV� QRWKLQJ�PRUH� WKDQ� D

���KRXU�� LQIRUPDO� KHDULQJ� KHOG� SXUVXDQW� WR� 6HFWLRQ� ������ � $V� FRXQVHO� IRU

$�(��DSWO\�SRLQWV�RXW��DQ�LQIRUPDO�KHDULQJ�LV�MXVW�WKDW�²�DQ�LQIRUPDO�DWWHPSW

WR� GHWHUPLQH� ZKHWKHU� VKHOWHU� FDUH� FRQWLQXHV� WR� EH� DSSURSULDWH� SHQGLQJ� D

GHSHQGHQF\�KHDULQJ�� � ,W� LV�QRW�D�VXEVWLWXWH� IRU�D�FXVWRG\�SURFHHGLQJ�� �7KH

JHQHUDO� UXOH� LV� WKDW� GLVSRVLWLRQ� RI� FXVWRG\� LQ� D� GHSHQGHQF\� SURFHHGLQJ� LV

LPSURSHU�ZKHUH�WKH�UHFRUG�VKRZV�QR�ILQGLQJ�RI�GHSHQGHQF\�ZDV�HYHU�PDGH�

+HOVHO�Y��%ODLU�&RXQW\�&KLOGUHQ�DQG�<RXWK�6HUYLFHV��VXSUD���7KH�IDFWV

RI� WKLV� FDVH�� LQYROYLQJ� DQ� LQIRUPDO� KHDULQJ�� FDQQRW� EULQJ� LW� XQGHU� WKH

H[FHSWLRQ�ILUVW�DUWLFXODWHG�LQ�-XVWLQ�6���VXSUD��DQG�VLQFH�IROORZHG�LQ�,Q�5H

%�%���VXSUD�

0DQ\� \HDUV� DJR�� WKLV� &RXUW� KDG� RFFDVLRQ� WR� UHPDUN� XSRQ� WKH

UHODWLRQVKLS�EHWZHHQ�D�PRWKHU�DQG�KHU�FKLOG�DV�IROORZV�
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7KH� IDPLO\� LV� DQ� LQVWLWXWLRQ�ZKLFK�SUHFHGHG�JRYHUQPHQWV�
,WV�VDQFWLW\�ZDV�XQLYHUVDOO\�UHFRJQL]HG�EHIRUH�MXGJHV�RU�VWDWXWHV
RU� FRQVWLWXWLRQV� RU� ZHOIDUH� RUJDQL]DWLRQV� ZHUH� NQRZQ� WR� PDQ�
7KH� ULJKW� RI� D� FKLOG� WR� D� PRWKHU� DQG� D� PRWKHU� WR� D� FKLOG� DUH
ULJKWV�FUHDWHG�E\�QDWXUDO�ODZ���7KH\�DUH�ULJKWV�DWWULEXWDEOH�WR�WKH
QDWXUH�RI�PDQNLQG�UDWKHU�WKDQ�HQDFWPHQWV�RI�ODZ�

,W�LV�D�VHULRXV�PDWWHU�IRU�WKH�ORQJ�DUP�RI�WKH�VWDWH�WR�UHDFK
LQWR�D�KRPH�DQG�VQDWFK�D�FKLOG� IURP�LWV�PRWKHU�� � ,W� LV�D�SRZHU
ZKLFK� D� JRYHUQPHQW� GHGLFDWHG� WR� IUHHGRP� IRU� WKH� LQGLYLGXDO
VKRXOG�H[HUFLVH�ZLWK�H[WUHPH�FDUH��DQG�RQO\�ZKHUH�WKH�HYLGHQFH
FOHDUO\�HVWDEOLVKHV�LWV�QHFHVVLW\�

,Q�5H�5LQNHU������$��G�����������3D��6XSHU��������:RRGVLGH��-��

+HUH�� WKH� WULDO� FRXUW� GLG�QRW� H[SUHVVO\� ILQG� WKDW�0RWKHU�KDG� IDLOHG� WR

SURYLGH� SURSHU� SDUHQWDO� FDUH� DQG� FRQWURO�� � 7KH� UHFRUG� GRHV� QRW� DSSHDU� WR

FRQWDLQ�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�VXFK�D�ILQGLQJ�HYHQ�LI�PDGH���:H�DUH

FRQVWUDLQHG�WR�FRQFOXGH��WKHUHIRUH��WKDW�WKH�FRXUW�HUUHG�LQ�DZDUGLQJ�FXVWRG\

WR�)DWKHU��H[�FDWKHGUD��UDWKHU�WKDQ�HLWKHU��D��UHWXUQLQJ�$�(��WR�0RWKHU�ZKR

DOUHDG\� KDG� FXVWRG\�� RU� �E�� FRQWLQXLQJ� VKHOWHU� FDUH� SURYLGHG� E\� &<66

SHQGLQJ�D�GHSHQGHQF\�GLVSRVLWLRQ�KHDULQJ�DW�ZKLFK�DOO�PDWWHUV�FRXOG�EH�IXOO\

GHYHORSHG�

:H�UHYHUVH�VR�PXFK�RI�WKH�2UGHU�RI�-DQXDU\����������ILOHG�-DQXDU\���

������DV�GLUHFWHG�&<66�WR�WXUQ�$�(��RYHU�WR�WKH�QDWXUDO�IDWKHU��6�:�(���2UGHU

5(9(56('���&DVH�5(0$1'('�IRU�IXUWKHU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV

2SLQLRQ���-XULVGLFWLRQ�5(/,148,6+('�


