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,Q�WKLV�DSSHDO��ZH�DGGUHVV� WKH� OHYHO�RI�PHQWDO� FDSDFLW\� UHTXLUHG�RI�D

OLYLQJ� GRQRU� WR� H[HFXWH� D� JLIW� RI� UHDO� HVWDWH�� � :H� FRQFOXGH� WKDW� VXIILFLHQW

FDSDFLW\� LV� VKRZQ�ZKHUH� WKH� GRQRU� GHPRQVWUDWHV� DQ� LQWHOOLJHQW� SHUFHSWLRQ

DQG�XQGHUVWDQGLQJ�RI�WKH�GLVSRVLWLRQV�PDGH�RI�SURSHUW\�DQG�WKH�SHUVRQV�DQG

REMHFWV�KH�GHVLUHV�VKDOO�EH�WKH�UHFLSLHQWV�RI�KLV�ERXQW\���%HFDXVH�ZH�ILQG��LQ

WKLV�FDVH��WKDW�WKH�WULDO�FRXUW�DSSOLHG�DQ�HUURQHRXV�PHDVXUH�RI�FDSDFLW\��ZH

UHYHUVH�DQG�UHPDQG�IRU�IXUWKHU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�

7KLV� FDVH� DULVHV� RXW� RI� D� FRQWHVW� DPRQJVW� IDPLO\� PHPEHUV� RYHU

SURSHUW\� KHOG� E\� -RKQ� (�� +RUQHU� �-RKQ�� GXULQJ� KLV� GHFOLQLQJ� \HDUV�� � -RKQ�
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QRZ� GHFHDVHG�� RZQHG� D� KRPH� DQG� D� KXQWLQJ� FDPS� LQ� 3RWWHU� 7RZQVKLS�

&HQWUH�&RXQW\���%\�ZD\�RI�WKH�UHVLGXDU\�FODXVH�LQ�D������ZLOO��-RKQ�GHYLVHG

ERWK� SURSHUWLHV� WR� .HQQHWK� (�� +RUQHU�� KLV� QHSKHZ� E\� FRQVDQJXLQLW\�

7KHUHDIWHU�� LQ� ������ -RKQ� VXIIHUHG� D�PHGLFDO� HYHQW� VLPLODU� WR� VWURNH� IURP

ZKLFK�KH�GLG�QRW�DFKLHYH�D�FRPSOHWH�UHFRYHU\���&RQVHTXHQWO\��LQ�0D\������

-RKQ� HQWHUHG� D� QXUVLQJ� KRPH�� ZKHUH� GXULQJ� WKH� LQWHUYHQLQJ� \HDUV� XQWLO

������KH�H[HFXWHG�D�VHULHV�RI�ZLOOV�DQG�FRGLFLOV��DW�OHDVW�RQH�RI�ZKLFK�QDPHG

LQWHUYHQRU�%DUEDUD�'HYLQQH\�0LOOV��0LOOV��DV�UHVLGXDU\�EHQHILFLDU\���0LOOV�ZDV

-RKQ¶V�QLHFH�E\�DIILQLW\�

,Q� -XQH������� .HQQHWK� WUDYHOHG� WR� &HQWUH� &RXQW\� IURP� KLV� KRPH� LQ

$UNDQVDV��SXUSRUWHGO\�LQ�UHVSRQVH�WR�-RKQ¶V�UHTXHVW�WKDW�.HQQHWK�DVVLVW�KLP

LQ� FRQGXFWLQJ� KLV� SHUVRQDO� EXVLQHVV�� � 2Q� -XQH� ��� ������ -RKQ� H[HFXWHG� D

SXWDWLYH�SRZHU�RI�DWWRUQH\� LQVWUXFWLQJ� WKDW�.HQQHWK� WDNH�RYHU�KLV� SHUVRQDO

DIIDLUV�DQG�UHWDLQ�DQ�DWWRUQH\��LI�QHFHVVDU\��WR�UHFRYHU�XQVSHFLILHG�SURSHUW\

LQ� ZKLFK� -RKQ� FODLPHG� DQ� LQWHUHVW�� � 7KHUHDIWHU�� RQ� -XQH� ���� ������ -RKQ

H[HFXWHG�WKH�WZR�GHHGV�LQ�TXHVWLRQ��FRQYH\LQJ�ERWK�KLV�KRPH�DQG�KXQWLQJ

FDPS�SURSHUWLHV�WR�.HQQHWK��VXEMHFW�WR�KLV�RZQ�UHWHQWLRQ�RI�D�OLIH�HVWDWH�

6XEVHTXHQWO\��RQ�-XO\�����������-RKQ�H[HFXWHG�D�QHZ�ZLOO�LQ�ZKLFK�KH

SXUSRUWHG� WR� GHYLVH� WKH� KXQWLQJ� FDPS� WR� 0LOOV� DQG� KLV� KRPH� WR� ,GD� %HOOH

.HOOHU��0LOOV¶V�PRWKHU�� � $OVR� RQ� -XO\����� -RKQ�H[HFXWHG�D�GXUDEOH� SRZHU� RI

DWWRUQH\�LQ�IDYRU�RI�WKH�3HRSOH¶V�1DWLRQDO�%DQN�RI�&HQWUDO�3HQQV\OYDQLD��WKH
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EDQN��� UHYRNLQJ�DOO�SULRU�SRZHUV�RI�DWWRUQH\�DQG�QDPLQJ� WKH�EDQN�KLV� VROH

DJHQW�IRU�WKH�WUDQVDFWLRQ�RI�KLV�SHUVRQDO�EXVLQHVV�� �7KHUHDIWHU��RQ�-XO\����

0LOOV� ILOHG� D� JXDUGLDQVKLS� SHWLWLRQ� LQ� WKH� &HQWUH� &RXQW\� &RXUW� RI� &RPPRQ

3OHDV��2USKDQV¶�&RXUW�'LYLVLRQ��DOOHJLQJ�WKDW�-RKQ�KDG�UHFHQWO\�FRQYH\HG�WKH

VXEMHFW�UHDO�HVWDWH�WR�.HQQHWK��DQG�DVVHUWLQJ�WKDW�-RKQ�QR�ORQJHU�SRVVHVVHG

³VXIILFLHQW� FDSDFLW\� WR� PDNH� RU� FRPPXQLFDWH� UHVSRQVLEOH� GHFLVLRQV

FRQFHUQLQJ�KLV�DVVHWV�DQG�ILQDQFHV��������´��3HWLWLRQ�WR�$GMXGJH�-RKQ�(��+RUQHU

WR� EH� ,QFDSDFLWDWHG�� &HQWUH� &RXQW\� 2USKDQV¶� &RXUW� 1R�� ������������ ����

)ROORZLQJ� D� KHDULQJ�� WKH� SUHVLGLQJ� MXGJH�� WKH� +RQRUDEOH� 'DYLG� (�� *ULQH�

DGMXGJHG� -RKQ� ³SDUWLDOO\� LQFDSDFLWDWHG´� SXUVXDQW� WR� ��� 3D�&�6�� ������� ³WR

PDNH� DQG� FRPPXQLFDWH� GHFLVLRQV� UHJDUGLQJ� KLV� ILQDQFLDO� PDWWHUV�´

$GMXGLFDWLRQ�ILOHG�6HSWHPEHU����������&HQWUH�&RXQW\�2USKDQV�&RXUW�1R�����

���������&RQFOXVLRQV�RI�/DZ������ �+RZHYHU�� WKH� FRXUW� FRQFOXGHG�DOVR� WKDW

-RKQ� ³UHWDLQV� WHVWDPHQWDU\� FDSDFLW\� DQG� WKH� FDSDFLW\� WR� PDNH� GHFLVLRQV

UHJDUGLQJ�KLV�SHUVRQ�´� �,G��DW����� �7KH� FRXUW� GLG�QRW� DGGUHVV� WKH� -XQH���

FRQYH\DQFHV�RU�-RKQ¶V�FDSDFLW\�RQ�WKDW�GDWH�

2Q�$XJXVW� ���� ������ -RKQ�� DFWLQJ� LQ�KLV� RZQ� ULJKW�� FRPPHQFHG� WKLV

FLYLO� DFWLRQ� LQ� HTXLW\�� DOOHJLQJ� WKDW�KH�KDG� QR� GRQDWLYH� LQWHQW� WR�PDNH� WKH

FRQYH\DQFHV�� DQG� WKDW� .HQQHWK� KDG� IUDXGXOHQWO\� LQGXFHG� DQG� XQGXO\

LQIOXHQFHG� KLP� WR� FRQYH\� KLV� KRPHVWHDG� DQG� KXQWLQJ� FDPS� SURSHUWLHV�

)ROORZLQJ�KHDULQJ��-XGJH�*ULQH�GHFUHHG�WKH�VXEMHFW�GHHGV�QXOO�DQG�YRLG���7KH
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FRXUW�IDLOHG��KRZHYHU��WR�UHQGHU�DQ�DGMXGLFDWLRQ�LQ�DFFRUGDQFH�ZLWK�3D�5�&�3�

������DQG�VXPPDULO\�GHQLHG�.HQQHWK¶V�PRWLRQ�IRU�SRVW�WULDO�UHOLHI���.HQQHWK

ILOHG�WKLV�DSSHDO�

,Q�KLV�6WDWHPHQW�RI�4XHVWLRQV�,QYROYHG��.HQQHWK�KDV�SUHVHUYHG�WKUHH

LVVXHV� IRU� RXU� UHYLHZ�� ���� ZKHWKHU� WKH� FRXUW� FRPPLWWHG� DQ� DEXVH� RI

GLVFUHWLRQ� LQ� ILQGLQJ� WKDW� D� FRQILGHQWLDO� UHODWLRQVKLS� H[LVWHG� EHWZHHQ� -RKQ

DQG�.HQQHWK������ZKHWKHU�WKH�FRXUW�HUUHG�LQ�FRQFOXGLQJ�WKDW�H[HFXWLRQ�RI�WKH

GHHGV� LQ� TXHVWLRQ� UHTXLUHG� PRUH� WKDQ� WHVWDPHQWDU\� FDSDFLW\�� DQG� ���

ZKHWKHU� WKH� FRXUW� FRPPLWWHG� DQ� DEXVH� RI� GLVFUHWLRQ� LQ� IDLOLQJ� WR� FRQFOXGH

WKDW�0LOOV�DQG�WKH�EDQN�KDG�XQFOHDQ�KDQGV�

7KLV�&RXUW�KDV�UHFRJQL]HG�WKDW�

µ>2XU@� VFRSH� RI� DSSHOODWH� UHYLHZ� RI� D� GHFUHH� LQ� HTXLW\� LV
SDUWLFXODUO\� OLPLWHG��DQG� �� �� �� WKH� ILQGLQJV� RI� WKH�&KDQFHOORU�ZLOO
QRW� EH� UHYHUVHG� XQOHVV� LW� DSSHDUV� WKDW� WKH� &KDQFHOORU� FOHDUO\
FRPPLWWHG� DQ� DEXVH� RI� GLVFUHWLRQ� RU� DQ� HUURU� RI� ODZ�� � :KHUH
FUHGLELOLW\� RI� ZLWQHVVHV� LV� LPSRUWDQW� WR� D� GHWHUPLQDWLRQ�� WKH
ILQGLQJV� RI� WKH� &KDQFHOORU� DUH� HQWLWOHG� WR� SDUWLFXODU� ZHLJKW
EHFDXVH� WKH� &KDQFHOORU� KDV� WKH� RSSRUWXQLW\� WR� REVHUYH� WKHLU
GHPHDQRU�¶

'H0DUFKLV�Y��'¶$PLFR������$��G������������ �3D��6XSHU�� ������� TXRWLQJ

'XGDVK� Y�� 'XGDVK�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � :H� DUH

FRQVWUDLQHG� WR� GHIHU� WR� WKH� FKDQFHOORU¶V� ILQGLQJV� RI� IDFW� ³XQOHVV� WKHUH� KDV

EHHQ�DQ�DEXVH�RI�GLVFUHWLRQ��D�FDSULFLRXV�GLVUHJDUG�RI�HYLGHQFH��>RU@�D�ODFN�RI

HYLGHQWLDU\� VXSSRUW� RQ� WKH� UHFRUG� �� �� �� �´� �3HQQV\OYDQLD�3RZHU�	� /LJKW
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&RPSDQ\�Y��0DULWLPH�0DQDJHPHQW��,QF�������$��G�����������3D��6XSHU�

��������:KHUH�D�ODFN�RI�HYLGHQWLDU\�VXSSRUW�LV�DSSDUHQW��³UHYLHZLQJ�WULEXQDOV

KDYH�WKH�SRZHU�WR�GUDZ�WKHLU�RZQ�LQIHUHQFHV�DQG�PDNH�WKHLU�RZQ�GHGXFWLRQV

IURP�IDFWV�DQG�FRQFOXVLRQV�RI�ODZ�´��8QLWHG�7UXVW�&RPSDQ\�RI�1HZ�&DVWOH

Y��&Z\QDU������3D����������������$��G�����������������

0RUHRYHU�� ZH� DUH� QRW� ERXQG� E\� WKH� FKDQFHOORU¶V� FRQFOXVLRQV� RI� ODZ�

'H0DUFKLV�� VXSUD�� DW� ������ DQG� ZKHUH� WKH� UXOHV� RI� ODZ� RQ� ZKLFK� WKH

FKDQFHOORU�UHOLHG�DUH�³SDOSDEO\�ZURQJ�RU�FOHDUO\�LQDSSOLFDEOH�´�ZH�ZLOO�UHYHUVH

WKH� FKDQFHOORU¶V� GHFUHH��6Q\GHU�%URWKHUV�� ,QF�� Y�� 3HRSOHV� 1DWXUDO� *DV

&RPSDQ\������$��G�������������3D��6XSHU��������

7R� IDFLOLWDWH� DSSHOODWH� UHYLHZ�� ZH� ZLOO� ILUVW� DGGUHVV� .HQQHWK¶V

FRQWHQWLRQ�WKDW�WKH�FKDQFHOORU�FRPPLWWHG�OHJDO�HUURU�LQ�DSSO\LQJ�DQ�LQFRUUHFW

PHDVXUH� RI� FDSDFLW\� WR� -RKQ¶V� FRQYH\DQFHV� RI� WKH� KRPHVWHDG� DQG� KXQWLQJ

FDPS�SURSHUWLHV�� �%HFDXVH� WKLV�TXHVWLRQ� LV�GLVSRVLWLYH�RI� WKH�DSSHDO�EHIRUH

XV��ZH�QHHG�QRW�DGGUHVV�WKH�PHULWV�RI�.HQQHWK¶V�UHPDLQLQJ�DVVHUWLRQV�

,Q�LWV�RSLQLRQ��WKH�FRXUW�VWDWHG�WKDW�³>W@KH�PHQWDO�FDSDFLW\�UHTXLUHG�WR

FRQYH\� UHDO� HVWDWH� LV� JUHDWHU� WKDQ� WHVWDPHQWDU\� FDSDFLW\�´� � 7ULDO� &RXUW

2SLQLRQ�� ILOHG�-DQXDU\�����������DW�����FLWLQJ�.DUEHU�Y��*ROGVWURKP�����

3D����������������$������������������� �7KH�FRXUW�FRQFOXGHG�WKDW�-RKQ�GLG

QRW� SRVVHVV� VXFK� FDSDFLW\�� EDVHG� LQ� SDUW� RQ� WKH� FRXUW¶V� 6HSWHPEHU� �

DGMXGLFDWLRQ� LQ� WKH� JXDUGLDQVKLS� DFWLRQ�� DQG� LQ� SDUW� RQ� LWV� REVHUYDWLRQ� RI



-��$��������

���

-RKQ¶V�FRQGLWLRQ�RQ�-XQH�����������SXUSRUWHGO\�GRFXPHQWHG� LQ�D�YLGHRWDSH

VXEPLWWHG� E\� .HQQHWK�� � ,G�� DW� ������� � :H� UHYHUVH� WKH� UHVXOWLQJ� GHFUHH

EHFDXVH� ZH� ILQG� WKH� PHDVXUH� RI� FDSDFLW\� DSSOLHG� E\� WKH� FRXUW

XQVXEVWDQWLDWHG�DQG�LQDSSOLFDEOH�

7R�GHILQH� WKH� UHTXLVLWH� OHYHO� RI� FDSDFLW\�� WKH� FKDQFHOORU� UHOLHG� RQ�RXU

6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�.DUEHU�Y��*ROGVWURKP��VXSUD���,Q�.DUEHU��WKH

FRXUW�DGGUHVVHG�D�GRQRU¶V�DVVHUWLRQ� WKDW�KH�KDG�EHHQ�XQGXO\� LQIOXHQFHG� WR

FRQYH\�UHDO�SURSHUW\�WR�KLV�GDXJKWHU���7KRXJK�DJHG�DQG�LQILUP��WKH�GRQRU�GLG

QRW�DVVHUW�LQFDSDFLW\��DQG�WKH�FRXUW�GLG�QRW�GLVSRVH�RI�WKH�FDVH�RQ�WKDW�EDVLV�

,Q�DQ�DQFLOODU\�GLVFXVVLRQ�WKH�FRXUW�VWDWHG�WKDW�³LW�UHTXLUHV�OHVV�PHQWDOLW\�IRU

D�SHUVRQ�WR�NQRZ�DQG�XQGHUVWDQG�ZKDW�KH�LV�GRLQJ�ZKHQ�PDNLQJ�D�ZLOO�WKDQ

LW�GRHV�ZKHQ�WUDQVDFWLQJ�RUGLQDU\�EXVLQHVV�´��:LWKRXW�IXUWKHU�GLVFXVVLRQ��WKH

FRXUW�H[WUDSRODWHG��³7KH�VDPH�UXOH�DSSOLHV�RI�FRXUVH�WR�WKH�FRQYH\DQFH�RI�D

SURSHUW\�´��.DUEHU��VXSUD��DW����������$��DW�������7KH�FKDQFHOORU�FRQFOXGHG

WKDW� .DUEHU� HQXQFLDWHV� D� VWDQGDUG� IRU� FDSDFLW\� VSHFLILF� WR� UHDO� HVWDWH

WUDQVIHUV�� UHTXLULQJ� D� OHYHO� RI� PHQWDO� DFXLW\� LQ� H[FHVV� RI� WHVWDPHQWDU\

FDSDFLW\���:H�ILQG�WKH�FRXUW¶V�ODQJXDJH�LQ�.DUEHU�VXVFHSWLEOH�WR�FRPSHWLQJ

LQWHUSUHWDWLRQV� DQG� WKHUHIRUH�� DPELJXRXV�� �0RUHRYHU�� WKH� FRXUW¶V� ODQJXDJH

ZDV� QRW� HVVHQWLDO� WR� WKH� GLVSRVLWLRQ� RI� WKH� FDVH�� � $FFRUGLQJO\�� ZH� DUH

FRPSHOOHG� WR� FRQFOXGH� WKDW� .DUEHU� LV� QRW� FRQWUROOLQJ�� DQG� ZH� ILQG� WKH

FKDQFHOORU¶V�UHOLDQFH�XSRQ�LW�PLVSODFHG���6HH�,Q�UH�(VWDWH�RI�&DVVHOO�����
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3D�� ����� �� $��G� ��� ������� �GHWHUPLQLQJ� WKDW� ZKHUH� FRPPHQWV� PDGH� E\

6XSUHPH� &RXUW� ZHUH� QRW� QHFHVVDU\� WR� GHFLVLRQ�� WKH\� ZHUH� QRW� ELQGLQJ

DXWKRULW\�IRU�GLVSRVLWLRQ�RI�VXEVHTXHQW�FDVH�E\�6XSHULRU�&RXUW��

7KRXJK�WKH�WULDO�FRXUW�GLG�QRW�HQXPHUDWH�ILQGLQJV�RI�IDFW��WKH�QDUUDWLYH

GLVFXVVLRQ�RI� WKH�FKDQFHOORU¶V�5XOH������RSLQLRQ�SURFHHGHG�RQ� WKH�SUHPLVH

WKDW�WKH�FRQYH\DQFHV�LQ�TXHVWLRQ�ZHUH�JLIWV���7ULDO�&RXUW�2SLQLRQ��VXSUD��DW

����� �)ROORZLQJ�D�FDUHIXO�UHYLHZ�RI�WKH�UHFRUG��LQFOXGLQJ�WKH�-XQH���������

YLGHRWDSH��ZH� ILQG� VXEVWDQWLDO� HYLGHQFH� LQ� VXSSRUW� RI� VXFK� D� ILQGLQJ�� �:H

FRQFOXGH�DFFRUGLQJO\��WKDW�WKH�SURSHU�PHDVXUH�RI�-RKQ�+RUQHU¶V�FDSDFLW\�RQ

WKH�GDWH�RI�WKH�FRQYH\DQFHV�ZDV�QRW�ZKHWKHU�KH�KDG�WKH�PHQWDO�DFXLW\�³WR

FRQYH\�UHDO�HVWDWH�´�EXW�ZKHWKHU�KH�KDG�FDSDFLW\�WR�PDNH�DQ�LQWHU�YLYRV�JLIW�

2XU�6XSUHPH�&RXUW�KDV�GHILQHG�WKH� UHTXLVLWH�FDSDFLW\� WR�PDNH�D�JLIW

DV�³DQ�LQWHOOLJHQW�SHUFHSWLRQ�DQG�XQGHUVWDQGLQJ�RI�WKH�GLVSRVLWLRQV�PDGH�RI

SURSHUW\�DQG�WKH�SHUVRQV�DQG�REMHFWV�RQH�GHVLUHV�VKDOO�EH�WKH�UHFLSLHQWV�RI

RQH¶V�ERXQW\�´� �,Q�UH�1XOO¶V�(VWDWH������3D�� ����������� ����$�� ����� ���

���������0RUHRYHU��WKH�FRXUW�KDV�FDXWLRQHG�WKDW�LQFDSDFLW\�WR�PDNH�D�JLIW�LV

QRW� UHDGLO\�HVWDEOLVKHG�� � ³2OG�DJH��VLFNQHVV��GLVWUHVV�RU�GHELOLW\�RI�ERG\�GR

QRW� SURYH� �� �� �� LQFDSDFLW\�� QRU� GR� LQDELOLW\� WR� WUDQVDFW� EXVLQHVV�� SK\VLFDO

ZHDNQHVV��������RU�IDLOXUH�RI�PHPRU\�´��,G��DW���������$��G�DW������LQWHUQDO

FLWDWLRQV� RPLWWHG��� �6HH� DOVR� -RQHV� Y�� 6FKDHIIHU�� ���� 3D�� ����� ����� ��

$��G� ����� ���� ������� �FRQFOXGLQJ� WKDW� HLJKW\�WZR� \HDU� ROG� GRQRU¶V
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GHELOLWDWHG� SK\VLFDO� FRQGLWLRQ�� VXIIHULQJ� IURP� NLGQH\� GLVWXUEDQFH�� JODQGXODU

HQODUJHPHQW�DQG�JHQHUDOL]HG�DUWHULRVFOHURVLV�GLG�QRW� ³VR� UHGXFH�KLV�PHQWDO

FDSDFLW\�������DV�WR�MXVWLI\�D�FRXUW¶V�GHFLGLQJ�WKDW�KLV�DFWV�>LQ�PDNLQJ�JLIW�RI

UHDO� HVWDWH@� FDQ� EH� JLYHQ� QR� OHJDO� HIIHFW´��� � 2XU� FRQVLGHUDWLRQ� RI

3HQQV\OYDQLD� MXULVSUXGHQFH� UHYHDOV� WKDW� VLPLODU� PHDVXUHV� DSSO\� WR� D

GHWHUPLQDWLRQ�RI�WHVWDPHQWDU\�FDSDFLW\�� �6HH�,Q�UH�.X]PD¶V�(VWDWH�����

3D����������$��G��������������FRQFOXGLQJ�WKDW�WHVWDWRU�SRVVHVVHV�DGHTXDWH

FDSDFLW\� ³LI� KH� NQRZV� WKRVH�ZKR� DUH� WKH� QDWXUDO� REMHFWV� RI� KLV� ERXQW\�� RI

ZKDW�KLV�HVWDWH�FRQVLVWV��DQG�ZKDW�KH�GHVLUHV�GRQH�ZLWK�LW�HYHQ�WKRXJK�KLV

PHPRU\�PD\� KDYH� EHHQ� LPSDLUHG� E\� DJH� RU� GLVHDVH´��� � 6HH� DOVR� ,Q� UH

=LHO¶V�(VWDWH������3D�����������$��G�������������FRQFOXGLQJ� WKDW�JUHDWHU

GHJUHH�RI�SURRI�RI�PHQWDO�LQFDSDFLW\�LV�UHTXLUHG�WR�VHW�DVLGH�ZLOO�RQ�JURXQG�RI

ODFN�RI�WHVWDPHQWDU\�FDSDFLW\�WKDQ�LV�QHFHVVDU\�WR�VKRZ�LQDELOLW\�WR�FRQGXFW

RQH¶V�EXVLQHVV�DIIDLUV��

1RQHWKHOHVV�� WKH� 6XSUHPH� &RXUW� KDV� GLVWLQJXLVKHG� WKH� VWDQGDUGV�

UHDVRQLQJ� WKDW� ³JHQHUDOO\� VSHDNLQJ�� LW� UHTXLUHV�PRUH�EXVLQHVV� MXGJPHQW� WR

PDNH�D�JLIW� WKDQ�WR�PDNH�D�ZLOO��DV�WKH� IRUPHU� LV� LPPHGLDWHO\�DFWLYH�ZKLOH

WKH�ODWWHU�LV�SURVSHFWLYH��������´��1XOO¶V�(VWDWH��VXSUD��DW������������$��DW

����� �6HH� DOVR� 0F&RZQ� Y�� )UDVHU�� ���� 3D�� ����� ���� $��G� ���� ������

�UHDVRQLQJ� WKDW� EHFDXVH� D� WHVWDWRU¶V� LQWHUHVW� LQ� KLV� SURSHUW\� QHFHVVDULO\

WHUPLQDWHV�DW�GHDWK��KLV�EHTXHVW�LV�YLHZHG�OHVV�VXVSLFLRXVO\�WKDQ�JLIW�RI�LQWHU
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YLYRV�GRQRU��ZKR�GLYHVWV�KLPVHOI�RI�WKH�SUHVHQW�DELOLW\�WR�HQMR\�KLV�SURSHUW\��

+RZHYHU��LQ�WKH�FRQWH[W�RI�WKLV�FDVH��ZH�ILQG�WKLV�UHDVRQLQJ�LQDSSRVLWH���2XU

UHYLHZ� RI� WKH� UHFRUG� VKRZV� WKDW�� FRQFXUUHQW� ZLWK� KLV� FRQYH\DQFH�� -RKQ

+RUQHU� UHVHUYHG� D� OLIH� HVWDWH� LQ� ERWK� SURSHUWLHV�� � %HFDXVH�+RUQHU� GLG� QRW

GLYHVW�KLPVHOI�RI�WKH�DELOLW\�WR�XVH�KLV�SURSHUWLHV�� WKH�SUDFWLFDO�HIIHFW�RI�KLV

FRQYH\DQFH�ZDV�SURVSHFWLYH�

$FFRUGLQJO\��ZH� ILQG� WKDW� WKH� FKDQFHOORU� HUUHG� DV� D�PDWWHU� RI� ODZ� LQ

FRQFOXGLQJ� WKDW� ³>W@KH� PHQWDO� FDSDFLW\� UHTXLUHG� WR� FRQYH\� UHDO� HVWDWH� LV

JUHDWHU�WKDQ�WHVWDPHQWDU\�FDSDFLW\�´��7ULDO�&RXUW�2SLQLRQ��VXSUD��DW����

0RUHRYHU��ZH�ILQG�WKDW�WKLV�HUURU�PLVGLUHFWHG�WKH�FRXUW¶V�LQTXLU\�RQ�WKH

LVVXH� RI� -RKQ� +RUQHU¶V� PHQWDO� DFXLW\� DV� DQ� HOHPHQW� RI� FRQILGHQWLDO

UHODWLRQVKLS���2XU�6XSUHPH�&RXUW�KDV�VWDWHG�WKDW�³D�FRQILGHQWLDO�UHODWLRQVKLS

H[LVWV�ZKHQ�WKH�FLUFXPVWDQFHV�PDNH�LW�FHUWDLQ�WKDW�WKH�SDUWLHV�GR�QRW�GHDO

RQ�HTXDO�WHUPV��ZKHUH�RQ�WKH�RQH�VLGH�WKHUH�LV�DQ�RYHUPDVWHULQJ�LQIOXHQFH�

RU�RQ�WKH�RWKHU��ZHDNQHVV��GHSHQGHQFH�RU�WUXVW��MXVWLILDEO\�UHSRVHG�´��:HLU

E\�*DVSHU�Y��(VWDWH�RI�&LDR������3D����������������$��G�����������������

7KH� FKDQFHOORU� FRQFOXGHG� WKDW� -RKQ� KDG� GHPRQVWUDWHG� D� FRQILGHQWLDO

UHODWLRQVKLS� DV� D� SURGXFW� RI� KLV�PHQWDO� ZHDNQHVV� RQ� WKH� GD\� LQ� TXHVWLRQ�

7ULDO� &RXUW� 2SLQLRQ�� VXSUD�� DW� ��� � +RZHYHU�� WKH� FRXUW� FKDUDFWHUL]HG� LWV

ILQGLQJ�� DJDLQ�� ZLWK� DSSDUHQW� UHIHUHQFH� WR� WKH� OHYHO� RI� DFXLW\� UHTXLUHG� WR

FRQYH\�UHDO�HVWDWH���7KH�FRXUW�VWDWHG��³:H�ILQG�-RKQ�+RUQHU�DW�WKH�WLPH� LQ
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TXHVWLRQ�ZDV�SURQH�WR�EH� LQIOXHQFHG�E\�RWKHU�SHRSOH�DQG�ZDV� LQFDSDEOH�RI

XQGHUVWDQGLQJ�WKH�QDWXUH�DQG�HIIHFW�RI�KLV�DFWLRQV�LQ�WKH�FRQYH\DQFH�´��7ULDO

&RXUW� 2SLQLRQ��VXSUD�� DW� ����� � %HFDXVH� ZH� ILQG� WKLV� UHIHUHQFH� VXJJHVWLYH

WKDW� WKH� FRXUW� DSSOLHG� WKH� VDPH� LQDSSURSULDWH� VWDQGDUG� DV� LW� DSSOLHG� WR

FDSDFLW\��ZH�DUH�XQDEOH�WR�YHULI\�WKDW�LWV�ILQGLQJ�RI�D�FRQILGHQWLDO�UHODWLRQVKLS

EHWZHHQ�-RKQ�DQG�.HQQHWK� LV� SURSHUO\� VXSSRUWHG� LQ� WKH� UHFRUG�� � 7KXV��ZH

DUH� FRQVWUDLQHG� WR� UHYHUVH� WKH� FKDQFHOORU¶V� GHFUHH� DQG� UHPDQG� IRU� IXUWKHU

SURFHHGLQJV�WR�GHWHUPLQH�LI��RQ�-XQH�����������-RKQ�+RUQHU�SRVVHVVHG�³DQ

LQWHOOLJHQW�SHUFHSWLRQ�DQG�XQGHUVWDQGLQJ�RI�WKH�GLVSRVLWLRQV�PDGH�RI�SURSHUW\

DQG� WKH� SHUVRQV� DQG� REMHFWV� RQH� GHVLUHV� VKDOO� EH� WKH� UHFLSLHQWV� RI� RQH¶V

ERXQW\�´��,Q�UH�1XOO¶V�(VWDWH��VXSUD��DW������������$��DW�������,I�WKH�FRXUW

GHWHUPLQHV� DFFRUGLQJO\� WKDW� +RUQHU� GLG� SRVVHVV� FDSDFLW\� RQ� WKH� IRUHJRLQJ

GDWH��LW�VKDOO� UHFRQVLGHU�WKH�LVVXH�RI�FRQILGHQWLDO� UHODWLRQVKLS�LQ�YLHZ�RI� WKH

DSSURSULDWH� OHJDO� VWDQGDUGV� DQG� VKDOO� FRPPLW� WKH� UHVXOWLQJ� ILQGLQJV� RI� IDFW

DQG�FRQFOXVLRQV�RI�ODZ�WR�D�ZULWWHQ�DGMXGLFDWLRQ�LQ�DFFRUGDQFH�ZLWK�3D�5�&�3�

�����

)LQDO�'HFUHH�5(9(56('�� � &DVH�5(0$1'('� IRU� IXUWKHU� SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ���-XULVGLFWLRQ�5(/,148,6+('�


