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'RFNHWHG�$SULO��������

,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\
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%()25(���0&(:(1��3�-���/$//<�*5((1�DQG�0217(0852
��--�

23,1,21�%<�0217(0852��-�� )LOHG�'HFHPEHU��������

7KLV�LV�DQ�DSSHDO�IURP�WKH�$SULO���������2UGHU�RI�WKH�3KLODGHOSKLD�&RXUW

RI�&RPPRQ�3OHDV�VXVWDLQLQJ�WKH�SUHOLPLQDU\�REMHFWLRQV�RI�$SSHOOHH��$OOVWDWH

,QVXUDQFH� &RPSDQ\�� GLVPLVVLQJ� ZLWK� SUHMXGLFH� $SSHOODQWV¶� FODVV� DFWLRQ

DOOHJDWLRQV�� DQG� UHIHUULQJ� WR� DUELWUDWLRQ� $SSHOODQWV¶� LQGLYLGXDO� FODLP� DJDLQVW

$SSHOOHH���)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�PXVW�TXDVK�WKLV�DSSHDO�

$SSHOODQWV�� 7KRPDV� DQG� &DUROH� 1LHPLHF�� ILOHG� WKLV� GHFODUDWRU\

MXGJPHQW� DFWLRQ� WR� SURWHVW� D� UHWURDFWLYH� SUHPLXP� DGMXVWPHQW� FKDUJHG� WR

WKHLU�DFFRXQW�E\�$SSHOOHH� IROORZLQJ�D� VHWWOHPHQW� LQ� IHGHUDO� FRXUW� UHJDUGLQJ

WKH�OHYHO�RI�XQLQVXUHG�XQGHULQVXUHG�PRWRULVW�FRYHUDJH�SURYLGHG�XQGHU�WKHLU

LQVXUDQFH�SROLF\���7KH�LQVWDQW�FRPSODLQW�FRQVLVWV�RI�WZR�FRXQWV���&RXQW�2QH
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LV� DQ� LQGLYLGXDO� FODLP� E\� $SSHOODQWV� DVVHUWLQJ� DOOHJDWLRQV� RI� EDG� IDLWK� DQG

IUDXG�DJDLQVW�$SSHOOHH�DULVLQJ�IURP�LWV�LPSRVLWLRQ�RI�WKH�UHWURDFWLYH�SUHPLXP

DGMXVWPHQW�� &RXQW� 7ZR� UDLVHV� WKH� VDPH� FDXVHV� RI� DFWLRQ�� EXW� GRHV� VR

WKURXJK� FODVV� DFWLRQ� DOOHJDWLRQV� DJDLQVW� ERWK� $SSHOOHH� DQG� D� SXUSRUWHG

GHIHQGDQW�FODVV� RI� LQVXUDQFH� FRPSDQLHV�� � $SSHOOHH� ILOHG� SUHOLPLQDU\

REMHFWLRQV�LQ�WKH�QDWXUH�RI�D�GHPXUUHU�DQG�FKDOOHQJHG�$SSHOODQWV¶� VWDQGLQJ

DQG�FDSDFLW\�WR�VXH�ZLWK�UHJDUG�WR�WKH�FODVV�DFWLRQ�DOOHJDWLRQV�FRQWDLQHG�LQ

&RXQW� 7ZR�� � $V� WR� $SSHOODQWV¶� LQGLYLGXDO� FODLPV� DVVHUWHG� LQ� &RXQW� 2QH�

$SSHOOHH�REMHFWHG�RQ�WKH�EDVLV�RI�LPSURSHU�YHQXH�DQG�ODFN�RI�VXEMHFW�PDWWHU

MXULVGLFWLRQ��DUJXLQJ�WKDW�EHFDXVH�WKH�DPRXQW�LQ�FRQWURYHUV\�LV�VLJQLILFDQWO\

OHVV� WKDQ� ������������� WKH� FODLPV� LQ� &RXQW� 2QH� VKRXOG� EH� UHIHUUHG� WR

FRPSXOVRU\�DUELWUDWLRQ�

$IWHU�D�KHDULQJ��WKH�WULDO�FRXUW�HQWHUHG�DQ�2UGHU�VXVWDLQLQJ�$SSHOOHH¶V

SUHOLPLQDU\� REMHFWLRQV�� GLVPLVVLQJ� ZLWK� SUHMXGLFH� &RXQW� 7ZR� RI� $SSHOODQWV¶

FRPSODLQW�� DQG� UHIHUULQJ� WR� DUELWUDWLRQ� WKH� FODLPV� FRQWDLQHG� LQ� &RXQW� 2QH�

$SSHOODQWV�ILOHG�WKLV�WLPHO\�DSSHDO�UDLVLQJ�IRXU�LVVXHV�IRU�RXU�UHYLHZ�

,� :HUH� WKH� FODVV� DFWLRQ� DOOHJDWLRQV� OHJDOO\
VXIILFLHQW"

,,� 'LG�WKH�ORZHU�FRXUW�HUU�LQ�GHWHUPLQLQJ�WKDW�WKH
$PHQGHG�&RPSODLQW�GLG�QRW�DYHU�³W\SLFDOLW\´"

,,,� :DV� D� FODVV� RI� GHIHQGDQWV� DSSURSULDWH� LQ� WKLV
FDVH"

����������������������������������
��7KH�DPRXQW�LQ�FRQWURYHUV\�LV�DSSUR[LPDWHO\�������LQ�DGGLWLRQ�WR�DQ\
PRQHWDU\�UHOLHI�VRXJKW�WKURXJK�WKH�SD\PHQW�RI�LQWHUHVW��WUHEOH�GDPDJHV�
DWWRUQH\¶V�IHHV�DQG�FRVWV�
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,9� 'LG� WKH� ORZHU�FRXUW�HUU� LQ� UHIHUULQJ� WKLV� FDXVH
RI�DFWLRQ�WR�DUELWUDWLRQ"

�$SSHOODQWV¶�%ULHI�DW�LY��

:H� DUH� XQDEOH� WR� UHDFK� WKH� PHULWV� RI� WKHVH� LVVXHV�� � 7KLV� PDWWHU

LQYROYHV�D�VLQJOH�FRPSODLQW�FRQWDLQLQJ�WZR�FRXQWV��HDFK�RI�ZKLFK�LV�GLVSRVHG

RI�E\�WKH�WULDO�FRXUW�LQ�D�GLIIHUHQW�PDQQHU���$IWHU�D�WKRURXJK�UHYLHZ��ZH�DUH

FRQVWUDLQHG�WR�TXDVK�WKLV�DSSHDO�DV�LQWHUORFXWRU\�

,W�LV�ZHOO�VHWWOHG�WKDW�DV�D�JHQHUDO�UXOH�DQ�DSSHDO�ZLOO� OLH�RQO\� IURP�D

ILQDO�RUGHU���6WDWH�)DUP�)LUH�DQG�&DVXDOW\�&R��Y��&UDOH\������$��G�����

��������3D��6XSHU����������7KH�ODZ�LV�FOHDU�WKDW�DQ�RUGHU�WKDW�KDV�WKH�HIIHFW

RI� GLUHFWLQJ� WKH� SDUWLHV� WR� DUELWUDWH� D� PDWWHU� LV� LQWHUORFXWRU\� DQG� QRW

DSSHDODEOH�� �&DPSEHOO�Y��)LW]JHUDOG�0RWRUV��,QF�������$��G�����������

�3D�� 6XSHU�� ������� � 7KLV� LV� VR� EHFDXVH� DQ� RUGHU� FRPSHOOLQJ� DUELWUDWLRQ

³¶IRUFHV�WKH�SDUWLHV�LQWR��UDWKHU�WKDQ�RXW�RI��FRXUW�¶´��6WDWH�)DUP������$��G

DW������TXRWLQJ�0DOHVNL�Y��0XWXDO�)LUH�,QV�������3D����������������$��G

���������������������7KHUHIRUH��WKDW�SRUWLRQ�RI�WKH�WULDO�FRXUW¶V�2UGHU�ZKLFK

UHIHUV�&RXQW�2QH�WR�DUELWUDWLRQ�LV�QRW�ILQDO�DQG�DSSHDODEOH�

6LPLODUO\��WKH�WULDO�FRXUW¶V�GLVPLVVDO�ZLWK�SUHMXGLFH�RI�&RXQW�7ZR�LV�DOVR

QRW� SURSHUO\� EHIRUH� WKLV� &RXUW�� � 3XUVXDQW� WR� 5XOH� RI� &LYLO� 3URFHGXUH� �����

$SSHOOHH� ILOHG�SUHOLPLQDU\� REMHFWLRQV� LQ� WKH�QDWXUH� RI� D� GHPXUUHU� WR� &RXQW

7ZR� RI� $SSHOODQWV¶� FRPSODLQW�� DWWDFNLQJ� WKH� XQGHUO\LQJ�PHULWV� RI� WKH� FODVV

DFWLRQ�FODLPV�� �,Q�LWV�2UGHU�� WKH�WULDO�FRXUW� VXVWDLQHG�$SSHOOHH¶V�SUHOLPLQDU\

REMHFWLRQV�DQG�GLVPLVVHG�ZLWK�SUHMXGLFH�&RXQW�7ZR�RI�WKH�FRPSODLQW�
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7KH� ����� DPHQGPHQWV� WR� 3HQQV\OYDQLD� 5XOH� RI� $SSHOODWH� 3URFHGXUH

����PDNH�FOHDU�WKDW�DQ�RUGHU�LV�QRW�ILQDO�DQG�DSSHDODEOH�XQOHVV�LW�³GLVSRVHV

RI� DOO� FODLPV� DQG� RI� DOO� SDUWLHV>�@´� � 3D�5�$�3�� ����E������ � 3ULRU� WR� WKH

DPHQGPHQWV��DQ�RUGHU�ZDV�FRQVLGHUHG�ILQDO� LI� LW�KDG� WKH�SUDFWLFDO�HIIHFW�RI

SXWWLQJ�D�OLWLJDQW�RXW�RI�FRXUW��WKXV�WKH�ILQDOLW\�RI�DQ�RUGHU�ZDV�GHWHUPLQHG

RIWHQ�ZLWKRXW�UHJDUG�WR�ZKHWKHU�WKH�OLWLJDWLRQ�ZDV�WHUPLQDWHG�DV�WR�DOO�FODLPV

DQG� DOO� SDUWLHV�� �0F.LQQH\� Y�� $OEULJKW�� ���� $��G� ����� ���� �3D�� 6XSHU�

��������6HH�/HH�Y��&KLOG�&DUH�6HUYLFH������3D��������������Q��������$��G

���������Q����³$Q�RUGHU�VXVWDLQLQJ�SUHOLPLQDU\�REMHFWLRQV�DQG�GLVPLVVLQJ�WKH

FODVV�DVSHFWV�RI�>DQ@�DFWLRQ�LV�D�ILQDO�RUGHU�HYHQ�WKRXJK�LQGLYLGXDO�DVSHFWV�RI

WKH� DFWLRQ�PD\� VXUYLYH� WKH� RUGHU�� � 7KH� RUGHU� HIIHFWLYHO\� SXWV� RXW� RI� FRXUW

WKRVH�PHPEHUV�RI�WKH�FODVV�QRW�SDUWLHV�WR�WKH�LQGLYLGXDO�DFWLRQ�´����+RZHYHU�

HIIHFWLYH�-XO\����������5XOH����

GLVSHQVHV�ZLWK�WKLV�FDVH�E\�FDVH�DQDO\VLV��SHUPLWWLQJ
D�WULDO�FRXUW�WR�HQWHU�D�ILQDO�RUGHU�³DV�WR�RQH�RU�PRUH
EXW�OHVV�WKDQ�DOO�RI�WKH�FODLPV�RU�SDUWLHV�RQO\�XSRQ�DQ
H[SUHVV� GHWHUPLQDWLRQ� WKDW� DQ� LPPHGLDWH� DSSHDO
ZRXOG�IDFLOLWDWH�UHVROXWLRQ�RI�WKH�HQWLUH�FDVH�´

0DWXNRQLV� Y�� 7UDLQHU�� ���� $��G� ������ ����� �TXRWLQJ� ��� 3D�&�6�$�

����F��HPSKDVLV�VXSSOLHG���

³&RQFLVHO\� VWDWHG�� RXU� 6XSUHPH� &RXUW� KDV� FODULILHG� WKH� LQWHUORFXWRU\

QDWXUH�RI�RUGHUV�GLVPLVVLQJ�OHVV�WKDQ�DOO�FODLPV�RU�SDUWLHV�� �DQ�DSSHDO�PD\

QRW�EH�WDNHQ�IURP�VXFK�RUGHUV�´��,G���$FFRUGLQJO\��³>I@RU�ILQDOLW\�WR�RFFXU��WKH

WULDO� FRXUW� PXVW� GLVPLVV� ZLWK� SUHMXGLFH� WKH� FRPSODLQW� LQ� IXOO�´� � 0LHU� Y�

6WHZDUW������$��G�����������3D��6XSHU����������2XU�UHVHDUFK�KDV�IDLOHG�WR
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XQFRYHU�DQ\�FDYHDW�WR�WKLV�UXOH�ZKLFK�ZRXOG�SURYLGH�DQ�H[FHSWLRQ�IRU�FDVHV

VXFK�DV�WKLV�LQYROYLQJ�WKH�GLVPLVVDO�RI�D�VLQJOH�FODVV�DFWLRQ�FRXQW�FRQWDLQHG

LQ�D�PXOWL�FRXQW�FRPSODLQW���7KH�WULDO�FRXUW¶V�2UGHU�GLVPLVVHV�RQO\�RQH�FRXQW

RI�WKH�FRPSODLQW�DQG�IDLOV�WR�GLVPLVV�ZLWK�SUHMXGLFH�WKH�FRPSODLQW�DV�D�ZKROH

RU�RWKHUZLVH�GLVSRVH�RI�DOO�FODLPV�DQG�DOO�SDUWLHV���7KH�LQWHUORFXWRU\�QDWXUH�RI

WKLV� RUGHU�� FRPELQHG� ZLWK� WKH� ODFN� RI� FHUWLILFDWLRQ� IURP� WKH� WULDO� FRXUW

SXUVXDQW�WR�5XOH�����F���UHQGHUV�WKLV�DSSHDO�SUHPDWXUH�

)LQDOO\��ZH�H[DPLQH�$SSHOODQWV¶�HUURQHRXV�FRQWHQWLRQ�WKDW�WKLV�DSSHDO

LV�SURSHU�SXUVXDQW�WR�'L/XFLGR�Y��7HUPLQH[������$��G�������3D��6XSHU���

DSSHDO�GHQLHG������3D�����������$��G��������������'L/XFLGR�DGGUHVVHV�WKH

DSSHDODELOLW\�RI�DQ�RUGHU�GHQ\LQJ�D�UHTXHVW�IRU�FODVV�FHUWLILFDWLRQ���$�SDQHO�RI

WKLV�&RXUW�KHOG�WKDW�DQ�RUGHU�GHQ\LQJ�D�UHTXHVW�IRU�FODVV�FHUWLILFDWLRQ�PD\�EH

DSSHDODEOH�DV�D�FROODWHUDO�RUGHU�XQGHU�3D�5�$�3������

$�FROODWHUDO�RUGHU�LV�RQH�ZKLFK�LV

VHSDUDEOH� IURP� DQG� FROODWHUDO� WR� WKH�PDLQ� FDXVH� RI
DFWLRQ�ZKHUH�WKH�ULJKW�LQYROYHG�LV�WRR�LPSRUWDQW�WR�EH
GHQLHG� UHYLHZ� DQG� WKH� TXHVWLRQ� SUHVHQWHG� LV� VXFK
WKDW�LI�UHYLHZ�LV�SRVWSRQHG�XQWLO�ILQDO�MXGJPHQW�LQ�WKH
FDVH��WKH�FODLP�ZLOO�EH�LUUHSDUDEO\�ORVW�

3D�5�$�3�� ����E��� � 7KXV�� ³WR� TXDOLI\� DV� D� FROODWHUDO� RUGHU�� WKH� RUGHU� PXVW

GHWHUPLQH� LPSRUWDQW� ULJKWV� FROODWHUDO� WR� WKH� PDLQ� FDXVH� RI� DFWLRQ�� ZKLFK

ULJKWV� ZRXOG� EH� LUUHSDUDEO\� ORVW� LI� UHYLHZ� ZHUH� SRVWSRQHG� XQWLO� WKH

WHUPLQDWLRQ�RI�WKH�FDVH�´�+DQVRQ�Y��)HGHUDO�6LJQDO�&RUS�������$��G�����

�����3D��6XSHU����������2XU�&RXUW�KDV�KHOG�WKDW�RUGHUV�GHQ\LQJ�FODVV�DFWLRQ



-��$��������

�����

FHUWLILFDWLRQ�DUH�DSSHDODEOH�XQGHU�WKH�FROODWHUDO�RUGHU�GRFWULQH�DV�FRGLILHG�LQ

5XOH������VHH�LG���EHFDXVH�WKH�LVVXHV�LQYROYHG�LQ�WKH�FHUWLILFDWLRQ�RI�D�FODVV

DUH�W\SLFDOO\�VHSDUDWH�IURP�DQG�FROODWHUDO�WR� WKH�XQGHUO\LQJ�FDXVH�RI�DFWLRQ

IRU�OLDELOLW\�UDLVHG�LQ�WKH�FRPSODLQW���'L/XFLGR������$��G�DW������

$� PRWLRQ� IRU� FODVV� DFWLRQ� FHUWLILFDWLRQ� LV� ILOHG� DIWHU� WKH� FORVH� RI� DOO

SOHDGLQJV��3D�5�&�3��������DQG��LQ�GLVSRVLQJ�RI�WKLV�PRWLRQ��WKH�FRXUW¶V�VROH

FRQVLGHUDWLRQ�LV�ZKHWKHU�WKH�DFWLRQ�VKDOO�FRQWLQXH�DV�D�FODVV�DFWLRQ�RU�DV�DQ

DFWLRQ�ZLWK� LQGLYLGXDO�SDUWLHV��� � ,Q�GRLQJ�VR�� WKH�FRXUW�PXVW�FRQVLGHU�� LQWHU

DOLD�� ZKHWKHU� WKH� FODVV�PHHWV� WKH� QXPHURVLW\�� W\SLFDOLW\�� DQG� FRPPRQDOLW\

UHTXLUHPHQWV� RI� 3D�5�&�3�� ������ DV� ZHOO� DV� RWKHU� FULWHULD� IRU� FODVV

FHUWLILFDWLRQ�GHWDLOHG�LQ�5XOHV������DQG�������7KH�5XOHV�VSHFLILFDOO\�SURYLGH

WKDW�³WKH�PHULWV�RI�WKH�DFWLRQ�DQG�WKH�ULJKW�RI�WKH�SODLQWLII�WR�UHFRYHU�DUH�WR

EH�H[FOXGHG�IURP�FRQVLGHUDWLRQ���������6LQFH�WKH�FHUWLILFDWLRQ�KHDULQJ�LV�QRW�WR

EH� KHOG� XQWLO� WKH� SOHDGLQJ� VWDJH� LV� FRQFOXGHG�� DWWDFNV� RQ� WKH� IRUP� RI� WKH

FRPSODLQW� RU� GHPXUUHUV� WR� DWWDFN� WKH� VXEVWDQFH� PXVW� DOUHDG\� KDYH� EHHQ

ILOHG�DQG�GLVSRVHG�RI�� �7KH�GHIHQGDQW�ZLOO�KDYH�DOUHDG\� ILOHG� DQ�DQVZHU� RQ

WKH�PHULWV�´� � 1RWH�� 3D�5�&�3�� ������ � $V� VXFK�� WKH� YDOLGLW\� RI� WKH� FODLP� LV

����������������������������������
��:H�QRWH�WKDW��XQOLNH�WKH�SURFHGXUDO�VWDQFH�RI�'L/XFLGR��WKH�LQVWDQW�PDWWHU
GRHV�QRW�LQYROYH�DQ�DSSHDO�IURP�DQ�RUGHU�GHQ\LQJ�FODVV�FHUWLILFDWLRQ�XQGHU
3D�5�$�3�������DQG��������5DWKHU��WKLV�LV�DQ�DSSHDO�IURP�DQ�RUGHU�ZKLFK�
LQWHU�DOLD��VXVWDLQHG�SUHOLPLQDU\�REMHFWLRQV�DQG�GLVPLVVHG�ZLWK�SUHMXGLFH�WKH
FODVV�DFWLRQ�FRXQW�RI�$SSHOODQWV¶�FRPSODLQW���,QGHHG��WKLV�PDWWHU�QHYHU
SURFHHGHG�DV�IDU�DV�D�FODVV�FHUWLILFDWLRQ�KHDULQJ�EHFDXVH�WKH�WULDO�FRXUW
GLVSRVHG�RI�WKLV�PDWWHU�RQ�SUHOLPLQDU\�REMHFWLRQV�
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DOUHDG\�VHWWOHG�EHIRUH�WKH�WULDO�FRXUW�HYHQ�DGGUHVVHV�WKH�TXHVWLRQ�RI�ZKHWKHU

D�FODVV�KDV�EHHQ�HVWDEOLVKHG�

7KXV��EHFDXVH�WKH�FRQVLGHUDWLRQV�LQYROYHG�LQ�GLVSRVLQJ�RI�D�PRWLRQ�IRU

FODVV�DFWLRQ�FHUWLILFDWLRQ�DUH�QRW�DW�DOO�UHODWHG�WR�WKH�PHULWV�RI�WKH�XQGHUO\LQJ

FODLPV�UDLVHG�LQ�WKH�FRPSODLQW��LW�LV�FOHDU�WKDW�DQ�RUGHU�GHQ\LQJ�FODVV�DFWLRQ

FHUWLILFDWLRQ�LV�VHSDUDWH�IURP�DQG�DQFLOODU\�WR�WKH�PDLQ�FDXVH�RI�DFWLRQ��DQG�

WKHUHIRUH��DSSHDODEOH�SXUVXDQW�WR�3D�5�$�3������

:H�ILQG�WKDW�WKH�2UGHU�LQ�WKH�LQVWDQW�FDVH�GRHV�QRW�PHHW�WKH�GHILQLWLRQ

RI�D�FROODWHUDO�RUGHU�� WKDW� LV��RQH�ZKLFK� LV� VHFRQGDU\�RU�VXERUGLQDWH� WR� WKH

PDLQ� FDXVH� RI� DFWLRQ�� VLQFH� WKH� 2UGHU� DFWXDOO\� GHQLHV� WKH� H[LVWHQFH� RI

$SSHOODQWV¶� FDXVH� RI� DFWLRQ�� � 8QOLNH� D�PRWLRQ� IRU� FODVV� DFWLRQ� FHUWLILFDWLRQ�

SUHOLPLQDU\�REMHFWLRQV�DWWDFN�GLUHFWO\�� LQWHU�DOLD�� WKH�OHJDO�VXIILFLHQF\�RI� WKH

FODLPV� LQFOXGHG� LQ� WKH� FRPSODLQW�� � ,W� LV� D[LRPDWLF� WKDW� WKH� GLVSRVLWLRQ� RI

SUHOLPLQDU\�REMHFWLRQV�QHFHVVDULO\� LQYROYHV�DQ�H[DPLQDWLRQ�RI� WKH�PHULWV�RI

WKH� SOHDGHG� FDXVHV� RI� DFWLRQ�� � 7KHUHIRUH�� DQ� RUGHU� VXVWDLQLQJ� SUHOLPLQDU\

REMHFWLRQV� FDQQRW� EH� FRQVLGHUHG� VHSDUDWH� IURP� RU� FROODWHUDO� WR� WKH� PDLQ

FDXVH� RI� DFWLRQ� VLQFH� VXFK� DQ� RUGHU� GLUHFWO\� DGGUHVVHV� WKH� YDOLGLW\� RI� WKH

FKDOOHQJHG�FDXVH�RI�DFWLRQ�DQG�FRQFOXGHV�WKDW�LW�LV�GHILFLHQW���7KH�GLIIHUHQFH

LV� FOHDU�� � XSRQ� D� PRWLRQ� IRU� FODVV� DFWLRQ� FHUWLILFDWLRQ� WKH� FRXUW� FRQVLGHUV

ZKHWKHU� D� FODLP�PD\� EH� EURXJKW� E\� D� FODVV� RI� SODLQWLIIV�� ZKHUHDV� DW� WKH

HDUOLHU�� SUHOLPLQDU\� REMHFWLRQ� VWDJH�� WKH� FRXUW� PXVW� GHFLGH� ZKHWKHU� WKHUH

H[LVWV�D�YDOLG�FODLP�WR�EH�EURXJKW�DW�DOO��QR�PDWWHU�ZKR�WKH�SODLQWLII�
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+HUH�� WKH� WULDO� FRXUW� VXVWDLQHG� $SSHOOHH¶V� SUHOLPLQDU\� REMHFWLRQV� DQG

GLVPLVVHG� ZLWK� SUHMXGLFH� &RXQW� 7ZR� RI� WKH� FRPSODLQW� FRQWDLQLQJ� WKH� FODVV

DFWLRQ�DOOHJDWLRQV��FRQFOXGLQJ�WKDW�³3ODLQWLIIV�KDYH�IDLOHG�WR�SURSHUO\�SOHDG�D

IUDXG�EDVHG� FDXVH� RI� DFWLRQ�� PDNLQJ� WKHLU� DPHQGHG� FRPSODLQW� OHJDOO\

LQVXIILFLHQW�´� ��7ULDO�&W��2S��DW����� �7KLV�2UGHU��ZKLFK�ZDV�SUHFHGHG�E\�RXU

&RXUW¶V� GHWHUPLQDWLRQ� WKDW� WKH� FODVV� DFWLRQ� DOOHJDWLRQV� ZHUH� ³ZKROO\

LQDGHTXDWH�´��VSHDNV�GLUHFWO\�WR�WKH�PHULWV�RI�$SSHOODQWV¶�FODVV�DFWLRQ�IUDXG

FODLPV�� DQG�� DV� VXFK�� FDQQRW� EH� GHHPHG� FROODWHUDO� WR� RU� VHSDUDWH� IURP

$SSHOODQWV¶�FDXVH�RI�DFWLRQ�

)XUWKHU��E\�TXDVKLQJ�WKLV�DSSHDO��ZH�GR�QRW�IRUHFORVH�IXUWKHU�UHYLHZ�RI

WKLV� FODLP�� � :LWKRXW� DGGUHVVLQJ� LWV� PHULWV�� WKH� WULDO� FRXUW� UHIHUUHG� WR

DUELWUDWLRQ� $SSHOODQWV¶� LQGLYLGXDO� FODLP� FRQWDLQHG� LQ� &RXQW� 2QH� RI� WKH

FRPSODLQW�� �7KHUHIRUH�� WKH�2UGHU� HQWHUHG�E\� WKH� WULDO� FRXUW� LV� D�K\EULG�� � LW

GLVPLVVHV�RQH�FRXQW�ZLWK�SUHMXGLFH�DQG�UHIHUV�WKH�UHPDLQLQJ�FRXQW�WR�IXUWKHU

OLWLJDWLRQ�LQ�DQ�DUELWUDWLRQ�IRUXP���%HFDXVH�WKH�LQGLYLGXDO�FODLP�VXUYLYHV��WKH

2UGHU�LV�QRW�ILQDO�DQG�DSSHDODEOH�VLQFH�LW�IDLOV�WR�GLVSRVH�RI�DOO�FODLPV�DQG�DOO

SDUWLHV�� �6HH� 3D�5�$�3�� ����� �+RZHYHU�� XSRQ� FRQFOXVLRQ� RI� WKH� DUELWUDWLRQ

SURFHHGLQJV��&RXQW�2QH�ZLOO�EH�UHVROYHG��OHDYLQJ�&RXQW�7ZR���,W�LV�WKHQ�WKDW

WKH�2UGHU�EHFRPHV�ILQDO�DQG�PD\�EH�DSSHDOHG��UHYLHZ�LV�QRW�IRUELGGHQ��LW�LV

PHUHO\�SRVWSRQHG���7KHUHIRUH��LI�WKH�FODLP�VXUYLYHV�DV�WR�$SSHOODQWV��WKH

����������������������������������

��1LHPLHF�Y��$OOVWDWH�,QVXUDQFH�&R���1R������3+/�������XQSXEOLVKHG
PHPRUDQGXP�DW����Q����3D��6XSHU��ILOHG�2FWREHU�����������
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H[LVWHQFH�RI�D�FODVV�DQG�YDOLGLW\�RI�LWV�FODLPV�PD\�EH�H[DPLQHG�

&RQWUDU\�WR�$SSHOODQWV¶�DVVHUWLRQ��ZH�FRQFOXGH�WKDW�'L/XFLGR�LV

LQDSSOLFDEOH� WR� WKH� LQVWDQW�PDWWHU� EHFDXVH� WKH�2UGHU� GRHV� QRW� LQYROYH� WKH

GHQLDO� RI� FODVV� DFWLRQ� FHUWLILFDWLRQ�� DQG� 5XOH� ���� RIIHUV� QR� UHOLHI� VLQFH� WKH

RUGHU�VXVWDLQLQJ�SUHOLPLQDU\�REMHFWLRQV� LV�QHLWKHU�FROODWHUDO� WR�QRU� VHSDUDWH

IURP� WKH� PDLQ� FDXVH� RI� DFWLRQ�� � 7KXV�� LQ� WKH� DEVHQFH� RI� DQ� DSSOLFDEOH

H[FHSWLRQ�� WKH� GLFWDWHV� RI� 3D�5�$�3�� ���� DSSO\� DQG� ZH� DUH� FRPSHOOHG� WR

TXDVK�WKLV�DSSHDO�

$SSHDO�TXDVKHG�

0F(ZHQ��3�-��ILOHV�D�'LVVHQWLQJ�6WDWHPHQW�
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$SSHOOHHV � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�'DWHG�$SULO����������'RFNHWHG�$SULO���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�

&,9,/��6(37(0%(5�7(50��������1R������
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',66(17,1*�67$7(0(17�%<�0F(:(1��3�-���)LOHG�'HF���������

:KLOH� WKH�H[SUHVVLRQ�RI� WKH�PDMRULW\� GHPRQVWUDWHV� D� FDUHIXO� DQDO\VLV

DQG�SURYLGHV�D�VRXQG�UDWLRQDOH��VHH��,Q�UH�&ODVV�$FWLRQ�$SSHDO�RI�.HOO\�

���� $��G� ���� �3D�&PZOWK�� ������� ,� DP� REOLJHG�� QRQHWKHOHVV� DQG

UHVSHFWIXOO\��WR�GLVVHQW���,W�VWULNHV�PH�WKDW�WKH�LQWHUSUHWDWLRQ�RI�5XOH�����E\

WKLV�&RXUW�LQ�'L/XFLGR�Y��7HUPLQH[������$��G�������3D�6XSHU���������DOOR�

GHQLHG������3D�����������$��G�������������UHTXLUHV�WKDW�WKLV�SDQHO�ILQG�WKDW

DQ�DSSHDO� IURP�DQ�RUGHU� GLVPLVVLQJ� WKH� FODVV� DFWLRQ� FODLP� RI� DSSHOODQWV� LV

LPPHGLDWHO\�DSSHDODEOH�SXUVXDQW�WR�5XOH�������,Q�P\�YLHZ��WKHUH�LV�D�KXH�RI

LQFRQVLVWHQF\� WR� D� UXOLQJ� ZKLFK� GLUHFWV� WKH� XQGHUO\LQJ� FODLP� WR� SURFHHG� WR

WULDO�ZKLOH�FRQFOXGLQJ�WKDW�WKH�FODVV�DFWLRQ�DOOHJDWLRQV�DUH�QRW�FROODWHUDO�WR�RU

VHSDUDWH� IURP� WKH�XQGHUO\LQJ� FODLP�� � 7KXV� LW� LV� WKDW� ,�ZRXOG� SURFHHG� WR� D

FRQVLGHUDWLRQ�RI�WKH�VXEVWDQWLYH�FODLPV�SUHVHQWHG�E\�WKLV�DSSHDO�
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