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��� $SSHOODQW�� 'DYLG� %HKDU�� 0�'��� DSSHDOV� WKH� $SULO� ���� ����� MXGJPHQW

HQWHUHG� E\� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\� LQ� IDYRU� RI

$SSHOOHH��'DYLG�0��)UD]LHU���:H�DIILUP�

��� $SSHOOHH��DQ�DWWRUQH\��UHSUHVHQWHG�6DQGUD�+DUG\�LQ�FRQQHFWLRQ�ZLWK�D

PHGLFDO� PDOSUDFWLFH� DFWLRQ�� � $SSHOOHH� QDPHG� $SSHOODQW�� D� ERDUG�FHUWLILHG

SV\FKLDWULVW��DV�RQH�RI�WKH�HOHYHQ�GHIHQGDQWV�LQ�WKH�VXLW���7KH�VXLW�VRXJKW�WR

KROG� $SSHOODQW� OLDEOH� IRU� PHGLFDO� PDOSUDFWLFH�� HPRWLRQDO� GLVWUHVV�� DQG� IDOVH

LPSULVRQPHQW�VWHPPLQJ�IURP�$SSHOODQW¶V�SV\FKLDWULF�HYDOXDWLRQ�RI�+DUG\�IRU

DQ�LQYROXQWDU\�FRPPLWPHQW�DW�D�PHGLFDO�IDFLOLW\�

��� $SSHOOHH� DFWHG� DV� +DUG\¶V� DWWRUQH\� LQ� WKH� PDOSUDFWLFH� DFWLRQ� IURP

1RYHPEHU� RI� ����� WKURXJK�0D\� RI� ������ � ,Q�0D\� RI� ������ WKH� WULDO� FRXUW

                                        

��5HWLUHG�-XVWLFH�DVVLJQHG�WR�6XSHULRU�&RXUW�
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JUDQWHG�$SSHOOHH�OHDYH�WR�ZLWKGUDZ�DV�FRXQVHO�DQG�VXEVHTXHQW�FRXQVHO�ZDV

VXEVWLWXWHG���6KRUWO\�WKHUHDIWHU��WKH�SDUWLHV�UHDFKHG�DQ�DJUHHPHQW�WR�GLVPLVV

$SSHOODQW�IURP�WKH�FDVH�

��� $SSHOODQW�FRPPHQFHG�D�ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV�VXLW�DJDLQVW

ERWK�'DYLG�0��)UD]LHU��(VT��DQG�6DQGUD�+DUG\�RQ�-XQH������������$�GHIDXOW

MXGJPHQW�ZDV�HQWHUHG�DJDLQVW�+DUG\�RQ�1RYHPEHU����������

��� $SSHOODQW� DOOHJHG� WKDW� $SSHOOHH¶V� FRQGXFW� LQ� UHSUHVHQWLQJ� +DUG\� ZDV

WRUWLRXV� DQG�DFWLRQDEOH�XQGHU����3D�&�6�$�� �������������� � 7KH� WULDO� FRXUW

KHDUG�WKH�FDVH�QRQ�MXU\�RQ�6HSWHPEHU������������$W�WULDO��WKH�RQO\�ZLWQHVV

FDOOHG� LQ� $SSHOODQW¶V� IDYRU� ZDV� $SSHOODQW� KLPVHOI�� � $SSHOOHH�� UHSUHVHQWLQJ

KLPVHOI��UHVWHG�DIWHU�FURVV�H[DPLQDWLRQ�RI�$SSHOODQW���7KH�WULDO�FRXUW�LVVXHG�D

YHUGLFW�LQ�IDYRU�RI�$SSHOOHH�E\�RUGHU�GDWHG�2FWREHU����������DQG�GRFNHWHG

2FWREHU������������$SSHOODQW�ILOHG�SRVW�WULDO�UHOLHI�PRWLRQV�RQ�'HFHPEHU����

�������7KH�WULDO�FRXUW�KHOG�RUDO�DUJXPHQW�DQG�GHQLHG�WKH�SRVW�WULDO�PRWLRQV

E\�RUGHU�GDWHG�-DQXDU\������������2Q�)HEUXDU\�����������$SSHOODQW�ILOHG�DQ

DSSHDO���7KH�2FWREHU����������YHUGLFW�ZDV�WKHQ� UHGXFHG� WR� ILQDO� MXGJPHQW

E\�SUDHFLSH�GDWHG�$SULO����������� �6LQFH� MXGJPHQW�KDV�QRZ�EHHQ�HQWHUHG�

ZH�ZLOO�DGGUHVV�WKH�PHULWV�RI�WKH�DSSHDO�DV�WKLV�DSSHDO�LV�SURSHUO\�EHIRUH�XV��

                                        
1��7KH�UHTXLUHPHQW�WKDW�MXGJPHQW�EH�HQWHUHG�RQ�WKH�GRFNHW�LV�D�MXULVGLFWLRQDO�SUHUHTXLVLWH�WR
H[HUFLVH�RI�RXU�MXULVGLFWLRQ���-RKQVWRQ�WKH�)ORULVW��,QF��Y��7HGFR�&RQVWUXFWLRQ�&RUS��
����$��G��������������������
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��� $SSHOODQW� SUHVHQWV� WZR� LVVXHV� IRU� RXU� UHYLHZ�� � ��� ZKHWKHU� WKH� WULDO

FRXUW� HUUHG� LQ� ILQGLQJ� LQ� IDYRU� RI� $SSHOOHH� ZKHUH� WKH� HYLGHQFH� HVWDEOLVKHG

WKDW�$SSHOODQW�PHW�WKH�HOHPHQWV�RI�ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV��DQG���

ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� IDLOLQJ� WR� DZDUG� GDPDJHV� DJDLQVW� 6DQGUD

+DUG\� ZKHUH� D� GHIDXOW� MXGJPHQW� KDG� EHHQ� HQWHUHG� DJDLQVW� +DUG\� DQG

$SSHOODQW�HVWDEOLVKHG�HQWLWOHPHQW�WR�GDPDJHV�DW�WULDO�

��� 3UHOLPLQDULO\��ZH�DGGUHVV�ZKHWKHU�WKLV�&RXUW�VKRXOG�GLVPLVV�WKH�DSSHDO

EHFDXVH�$SSHOODQW�ILOHG�XQWLPHO\�SRVW�WULDO�PRWLRQV���5XOH�RI�&LYLO�3URFHGXUH

������F�����VSHFLILFDOO\�SURYLGHV�WKDW�SRVW�WULDO�PRWLRQV�PXVW�EH�ILOHG�ZLWKLQ

WHQ�GD\V�DIWHU��³QRWLFH�RI�QRQVXLW�RU�WKH�ILOLQJ�RI�WKH�GHFLVLRQ�RU�DGMXGLFDWLRQ

LQ�WKH�FDVH�RI�D�WULDO�ZLWKRXW� MXU\�RU�HTXLW\� WULDO�´� �3D�5�&LY�3��������F�����

5HFHQWO\��RXU�6XSUHPH�&RXUW�KHOG�LQ�/DQH�(QWHUSULVHV��,QF��Y��/�%��)RVWHU

&RPSDQ\��BBB�3D��BBB������$��G�����������WKDW�

3D�5�&LY�3�� ������ UHTXLUHV� SDUWLHV� WR� ILOH� SRVW�WULDO� PRWLRQV� LQ
RUGHU� WR� SUHVHUYH� LVVXHV� IRU� DSSHDO�� � ,I� DQ� LVVXH�KDV� QRW� EHHQ
UDLVHG�LQ�D�SRVW�WULDO�PRWLRQ��LW�LV�ZDLYHG�IRU�DSSHDO�SXUSRVHV�

,G�

��� ,Q� /DQH� (QWHUSULVHV�� ,QF�� Y�� /�%�� )RVWHU� &R��� ���� $��G� ���� �3D�

6XSHU�� �������� WKH� WULDO� FRXUW� GLUHFWHG� WKH� SDUWLHV�� DW� WKH� FORVH� RI� KHDULQJ

WHVWLPRQ\�� WR� ILOH� ³SRVW�WULDO� PHPRUDQGD´� FRQFHUQLQJ� WKH� LVVXHV� UDLVHG� DW

WULDO��ZKLFK�ERWK�SDUWLHV�GLG���,G��DW�������7KH�WULDO�FRXUW�LVVXHG�DQ�RSLQLRQ

                                        
��7KH�IDFWV�RI�/DQH�DUH�VHW�IRUWK�LQ�WKH�RSLQLRQ�RI�WKH�6XSHULRU�&RXUW�EXW�QRW�LQ�WKH�RSLQLRQ
RI�WKH�6XSUHPH�&RXUW�
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GLVSRVLQJ�RI� WKH� LVVXHV�DQG�DSSHOODQW��EHOLHYLQJ� WKDW� WKH� WULDO� FRXUW� RSLQLRQ

ZDV�D�ILQDO�RUGHU��ILOHG�D�SUDHFLSH�WR�HQWHU�MXGJPHQW�DQG�D�QRWLFH�RI�DSSHDO�

,G���$SSHOODQW�WKHUHLQ�GLG�QRW�ILOH�SRVW�WULDO�PRWLRQV�DQG��WKHUHIRUH��GLG�QRW

FRPSO\�ZLWK� WKH� UHTXLUHPHQWV� RI� 5XOH� ������� � ,G�� � 7KLV� &RXUW� GHWHUPLQHG

WKDW�WKH�ZDLYHU�UXOH�GLG�QRW�DSSO\�EHFDXVH�WKH�WULDO�FRXUW�KDG�OHG�ERWK�SDUWLHV

WR�EHOLHYH�WKDW�WKH�RUGHU�ZDV�ILQDO�DQG�DSSHOODQW�UDLVHG�WKH�VDPH�LVVXHV�RQ

DSSHDO� DV�ZHUH� DGGUHVVHG� LQ� WKH� WULDO� FRXUW¶V� RSLQLRQ�� � ,G�� � 7KH� 6XSUHPH

&RXUW� GLVDJUHHG� DQG� KHOG�� LQ� D� WZR�SDUDJUDSK� RSLQLRQ�� WKDW� DSSHOODQW¶V

IDLOXUH� WR� ILOH� SRVW�WULDO�PRWLRQV� UHVXOWHG� LQ�ZDLYHU� RI� WKH� LVVXHV� IRU� DSSHDO

SXUSRVHV���/DQH��BB�3D��DW�BB������$��G�DW����

��� +HUH��SRVW�WULDO�PRWLRQV�ZHUH�GXH�RQ�2FWREHU�����������KRZHYHU��WKH\

ZHUH� DFWXDOO\� ILOHG� RQ� 'HFHPEHU� ���� ������ � 7KH� WULDO� FRXUW� WKHQ� FRXOG

SURSHUO\� HLWKHU� VWULNH� WKH�PRWLRQV� EHFDXVH� WKH\�ZHUH�XQWLPHO\�XQGHU�5XOH

������RU�HQWHUWDLQ�WKH�PRWLRQV���6HH�:LWWLJ�Y��&DUODFFL������$��G�������

�3D�� 6XSHU�� ������ �WULDO� FRXUW� KDG� EURDG� GLVFUHWLRQ� WR� HQWHUWDLQ� XQWLPHO\

SURFHGXUDO� PRWLRQV� VR� WKDW� ZKHUH� GHIHQGDQWV¶� SRVW�WULDO� PRWLRQV� ZHUH

FRQVLGHUHG�RQ�WKHLU�PHULWV�DQG�QRW�VWULFNHQ�DV�XQWLPHO\��WKH�LVVXHV�UDLVHG�LQ

WKH�SRVW�WULDO�PRWLRQV�ZHUH�SUHVHUYHG�IRU�DSSHOODWH�UHYLHZ��

���� 7KH�SUHOLPLQDU\�TXHVWLRQ�KHUH� LV�ZKHWKHU�/DQH�DSSOLHV�WR�D�VLWXDWLRQ

ZKHUH�SRVW�WULDO�PRWLRQV�ZHUH� ILOHG�EXW� LQ� DQ�XQWLPHO\�PDQQHU�� �:KLOH� WKH

DSSOLFDEOH� UXOH� LV� LGHQWLFDO�� WKH�XQGHUO\LQJ� IDFWV� DUH� GLIIHUHQW�� � 2Q� WKH� RQH

KDQG��ZKHUH�WKH�WULDO�FRXUW�KDV�QR�SRVW�WULDO�PRWLRQ�WR�FRQVLGHU��DV�LQ�/DQH�
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WKH�SDUWLHV�KDYH�QRW�SUHVHQWHG�WKH�WULDO�FRXUW�ZLWK�LVVXHV�WR�GHDO�ZLWK�LQ�DQ

RSLQLRQ�DQG�ZDLYHU�RFFXUV���2Q�WKH�RWKHU�KDQG��ZKHUH�WKH�WULDO�FRXUW�LV�IDFHG

ZLWK�DQ�XQWLPHO\�SRVW�WULDO�PRWLRQ��WKH�SDUWLHV�KDYH�SUHVHQWHG�WKH�WULDO�FRXUW

ZLWK�LVVXHV�WR�GHDO�ZLWK�LQ�DQ�RSLQLRQ���$FFRUGLQJ�WR�:LWWLJ������$��G�DW����

WKH� WULDO� FRXUW� KDV� WKH�GLVFUHWLRQ� WR� GHWHUPLQH�ZKHWKHU� LW� ZLOO� FRQVLGHU� WKH

XQWLPHO\� SRVW�WULDO� PRWLRQ�� � :H� FRQFOXGH�� WKHUHIRUH�� WKDW� /DQH� FDQ� EH

GLVWLQJXLVKHG�RQ�LWV�IDFWV�DQG�WKDW�:LWWLJ�VKRXOG�EH�IROORZHG��XQWLO�VXFK�WLPH

DV�RXU�6XSUHPH�&RXUW�RWKHUZLVH�GLUHFWV�

���� :H�WXUQ�QRZ�WR�WKH�PHULWV�RI�$SSHOODQW¶V�FODLPV���2XU�UHYLHZ�RI�D�WULDO

FRXUW¶V� QRQ�MXU\� GHFLVLRQ� LV� OLPLWHG� WR� D� GHWHUPLQDWLRQ� RI� ZKHWKHU� WKH

ILQGLQJV�RI�WKH�WULDO�FRXUW�DUH�VXSSRUWHG�E\�FRPSHWHQW�HYLGHQFH�DQG�ZKHWKHU

WKH� WULDO� FRXUW� FRPPLWWHG� HUURU� LQ� WKH� DSSOLFDWLRQ� RI� ODZ�� � 0XUUD\� Y�

0F&DQQ������$��G�����������3D��6XSHU����������)LQGLQJV�RI�WKH�WULDO�MXGJH

LQ�D�QRQ�MXU\�FDVH�PXVW�EH�JLYHQ�WKH�VDPH�ZHLJKW�DQG�HIIHFW�RQ�DSSHDO�DV�D

YHUGLFW�RI�D�MXU\�DQG�ZLOO�QRW�EH�GLVWXUEHG�RQ�DSSHDO�DEVHQW�HUURU�RI�ODZ�RU

DEXVH�RI�GLVFUHWLRQ���,G��DW�������:KHQ�WKLV�&RXUW�UHYLHZV�WKH�ILQGLQJV�RI�WKH

WULDO� MXGJH�� WKH� HYLGHQFH� LV� YLHZHG� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH

YLFWRULRXV�SDUW\� EHORZ�DQG�DOO� HYLGHQFH�DQG�SURSHU� LQIHUHQFHV� IDYRUDEOH� WR

WKDW� SDUW\�PXVW� EH� WDNHQ� DV� WUXH� DQG� DOO� XQIDYRUDEOH� LQIHUHQFHV� UHMHFWHG�

6KRUW�Y��0HWURSROLWDQ�/LIH�,QV��&R�������$��G�����������3D��6XSHU��������

���� 6HFWLRQ� ������ ��� 3D�&�6�$�� �� ������ GHOLQHDWHV� WKH� VWDQGDUGV� IRU

ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV�DV�IROORZV�
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���������:URQJIXO�XVH�RI�FLYLO�SURFHHGLQJV

�D��(OHPHQWV�RI�DFWLRQ�²$�SHUVRQ�ZKR�WDNHV�SDUW�LQ�WKH
SURFXUHPHQW��LQLWLDWLRQ�RU�FRQWLQXDWLRQ�RI�FLYLO�SURFHHGLQJV
DJDLQVW� DQRWKHU� LV� VXEMHFW� WR� OLDELOLW\� WR� WKH� RWKHU� IRU
ZURQJIXO�XVH�RI�FLYLO�SURFHHGLQJV�

����+H�DFWV�LQ�D�JURVVO\�QHJOLJHQW�PDQQHU�RU�ZLWKRXW
SUREDEOH�FDXVH�DQG�SULPDULO\�IRU�D�SXUSRVH�RWKHU�WKDQ�WKDW
RI� VHFXULQJ� WKH� SURSHU� GLVFRYHU\�� MRLQGHU� RI� SDUWLHV� RU
DGMXGLFDWLRQ� RI� WKH� FODLP� LQ� ZKLFK� WKH� SURFHHGLQJV� DUH
EDVHG��DQG

���7KH�SURFHHGLQJV�KDYH� WHUPLQDWHG� LQ� IDYRU� RI� WKH
SHUVRQ�DJDLQVW�ZKRP�WKH\�DUH�EURXJKW

6HFWLRQ����������3D�&�6�$����������VHWV�IRUWK�$SSHOODQW¶V�EXUGHQ�RI�SURRI�DV

IROORZV�

,Q� DQ� DFWLRQ� EURXJKW� SXUVXDQW� WR� WKLV� VXEFKDSWHU� WKH
SODLQWLII� KDV� WKH� EXUGHQ� RI� SURYLQJ�� ZKHQ� WKH� LVVXH� LV
SURSHUO\�UDLVHG��WKDW�

�����
���� 7KH� GHIHQGDQW� GLG� QRW� KDYH� SUREDEOH� FDXVH� IRU

KLV�DFWLRQ�

���� 7KH� SULPDU\� SXUSRVH� IRU�ZKLFK� WKH� SURFHHGLQJV
ZHUH� EURXJKW� ZDV� QRW� WKDW� RI� VHFXULQJ� WKH� SURSHU
GLVFRYHU\��MRLQGHU�RI�SDUWLHV�RU�DGMXGLFDWLRQ�RI�WKH�FODLP�RQ
ZKLFK�WKH�SURFHHGLQJV�ZHUH�EDVHG�

6HFWLRQ����������3D�&�6�$����������GHILQHV�³SUREDEOH�FDXVH´�DV�IROORZV�

$� SHUVRQ� ZKR� WDNHV� SDUW� LQ� WKH� SURFXUHPHQW�
LQLWLDWLRQ� RU� FRQWLQXDWLRQ� RI� FLYLO� SURFHHGLQJV� DJDLQVW
DQRWKHU�KDV�SUREDEOH�FDXVH�IRU�GRLQJ� VR� LI�KH� UHDVRQDEO\
EHOLHYHV�LQ�WKH�H[LVWHQFH�RI�WKH�IDFWV�XSRQ�ZKLFK�WKH�FODLP
LV�EDVHG��DQG�«�

�����
����%HOLHYHV�DV� DQ�DWWRUQH\�RI� UHFRUG�� LQ� JRRG� IDLWK

WKDW� KLV� SURFXUHPHQW�� LQLWLDWLRQ� RU� FRQWLQXDWLRQ� RI� D� FLYLO
FDXVH� LV� QRW� LQWHQGHG� WR� PHUHO\� KDUDVV� RU� PDOLFLRXVO\
LQMXUH�WKH�RSSRVLWH�SDUW\�
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7KXV�� $SSHOODQW� EHDUV� WKH� EXUGHQ� RI� SURYLQJ� WKDW� $SSHOOHH� DFWHG� ZLWKRXW

SUREDEOH� FDXVH� LQ� QDPLQJ� $SSHOODQW� LQ� WKH� PHGLFDO� PDOSUDFWLFH� VXLW� DQG�

IXUWKHU��PXVW�RWKHUZLVH�FRPSO\�ZLWK�WKH�UHOHYDQW�VWDWXWRU\�VWDQGDUGV�

���� 7KH� UHFRUG� UHIOHFWV� WKDW� RQO\� $SSHOODQW� WHVWLILHG� DW� WULDO�� � $SSHOODQW

WHVWLILHG��KH�GLG�QRW�NQRZ�$SSHOOHH�SULRU�WR�WKH�VXLW��KH�QHYHU�KDG�DQ\�SULRU

GLVDJUHHPHQWV� ZLWK� $SSHOOHH�� DQG� $SSHOOHH� QHYHU� PDGH� DQ\� VHWWOHPHQW

GHPDQGV�RQ�KLP���1�7������������DW������$SSHOODQW¶V�WHVWLPRQ\��E\�LWVHOI��ZDV

LQVXIILFLHQW� WR� GHPRQVWUDWH� ZKDW� WKH�PRWLYHV� RI� $SSHOOHH� )UD]LHU� RU� +DUG\

ZHUH� LQ� LQVWLWXWLQJ� WKH� RULJLQDO� VXLW�� � )ROORZLQJ� D� UHYLHZ� RI� WKH� UHFRUG�� QR

HYLGHQFH�H[LVWV�WKDW�$SSHOOHH�ILOHG�VXLW�DJDLQVW�$SSHOODQW�ZLWK�WKH�LQWHQWLRQ�WR

KDUDVV�RU�LQMXUH�$SSHOODQW���7KH�OHDUQHG�WULDO�FRXUW�GLG�QRW�HUU�LQ�GHWHUPLQLQJ

$SSHOODQW�IDLOHG�WR�PHHW�KLV�EXUGHQ�RI�SURRI�

���� $SSHOODQW¶V� VHFRQG� LVVXH� LV�ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� IDLOLQJ� WR

DZDUG�GDPDJHV�DJDLQVW�6DQGUD�+DUG\�EHFDXVH�D�GHIDXOW�MXGJPHQW�KDG�EHHQ

HQWHUHG�DJDLQVW�+DUG\�DQG�EHFDXVH�$SSHOODQW�KDG�HVWDEOLVKHG�HQWLWOHPHQW�WR

GDPDJHV�DW�WULDO���7KH�UHFRUG�UHIOHFWV�WKDW�ZKLOH�WKLV�LVVXH�ZDV�UDLVHG�LQ�WKH

XQWLPHO\� SRVW�WULDO�PRWLRQV�� LW� ZDV� QRW� DGGUHVVHG� E\� WKH� WULDO� FRXUW� LQ� LWV

RSLQLRQ���$V�WKH�DERYH�GLVFXVVLRQ�FRQFHUQLQJ�:LWWLJ�UHIOHFWV��WKH�WULDO�FRXUW

KDV�WKH�GLVFUHWLRQ�WR�GHWHUPLQH�ZKHWKHU�RU�QRW�WR�DGGUHVV�XQWLPHO\�SRVW�WULDO

PRWLRQV���:LWWLJ������$��G�DW������+HUH��VLQFH�WKH�WULDO�FRXUW�GLG�QRW�DGGUHVV

WKH�LVVXH��ZH�DUH�FRQVWUDLQHG�E\�:LWWLJ�WR�FRQVLGHU�WKH�LVVXH�ZDLYHG�

���� -XGJPHQW�DIILUPHG�


