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$SSHOOHHV � ��1R������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�HQWHUHG�-DQXDU\����
������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%XFNV�&RXQW\�

&LYLO�'LYLVLRQ��DW�1R���������������

%()25(��0F(:(1��3�-���/$//<�*5((1��DQG�0217(0852��--�

23,1,21�%<�/$//<�*5((1��-���� )LOHG�'HFHPEHU��������

$SSHOODQW����$V\D�)XUPDQ��VXVWDLQHG�LQMXULHV�ZKHQ�KHU�FDU�FROOLGHG�ZLWK

D� YHKLFOH� RFFXSLHG� E\� $SSHOOHHV�� 1HWWLH� DQG� 2VFDU� 6KDSLUR�� RQ� $SULO� ���

�������$SSHOODQW�ZDV�LQVXUHG�DW�WKH�WLPH�RI�WKH�DFFLGHQW�XQGHU�D�6WDWH�)DUP

LQVXUDQFH�SROLF\�XQGHU�ZKLFK�VKH�KDG�HOHFWHG�WKH�OLPLWHG�WRUW�RSWLRQ�

$SSHOODQW� ILOHG� VXLW� DJDLQVW� $SSHOOHHV�� � $SSHOOHHV� ILOHG� D� PRWLRQ� IRU

VXPPDU\�MXGJPHQW���7KH\�DUJXHG�WKDW�$SSHOODQW�FRXOG�QRW�UHFRYHU�GDPDJHV

EHFDXVH�VKH�KDG�HOHFWHG�WKH�OLPLWHG�WRUW�RSWLRQ�DQG�GLG�QRW�VXVWDLQ�VHULRXV

                                        
5HWLUHG�-XVWLFH�DVVLJQHG�WR�6XSHULRU�&RXUW�

�� � 7KLV� DSSHDO� RULJLQDOO\� LQYROYHG� WZR� $SSHOODQWV�� $V\D� )XUPDQ� DQG� KHU� GDXJKWHU�� $ULHOD
)XUPDQ�� � $OO� FODLPV� FRQFHUQLQJ� $ULHOD� )XUPDQ� ZHUH� ZLWKGUDZQ� GXULQJ� RUDO� DUJXPHQW�� DV
FRQILUPHG�LQ�D�ZULWLQJ�GDWHG�2FWREHU���������
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ERGLO\�LQMXU\���7KH�WULDO�FRXUW��UHO\LQJ�XSRQ�'RGVRQ�Y��(OYH\������$��G�����

�3D�� 6XSHU�� ������� JUDQWHG� VXPPDU\� MXGJPHQW� DQG� GLVPLVVHG� WKH� FODLP�

7KLV�DSSHDO�IROORZHG�

$SSHOODQW� UDLVHV� RQH� LVVXH��� � ³'RHV� D� JHQXLQH� LVVXH� RI�PDWHULDO� IDFW

H[LVW� UHJDUGLQJ� >$SSHOODQW¶V@� LQMXULHV� PHHWLQJ� WKH� GHILQLWLRQ� RI� VHULRXV

LPSDLUPHQW�RI�D�ERGLO\�IXQFWLRQ"´��$SSHOODQW¶V�%ULHI�DW���

2XU� VFRSH� RI� UHYLHZ� RI� D� WULDO� FRXUW¶V� RUGHU� JUDQWLQJ� VXPPDU\

MXGJPHQW�LV�WR�GHWHUPLQH��E\�YLHZLQJ�WKH�UHFRUG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH

WR�WKH�QRQ�PRYLQJ�SDUW\��ZKHWKHU�WKH�PRYLQJ�SDUW\�KDV�HVWDEOLVKHG�WKDW�QR

JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�H[LVWV���5RPDQ�0RVDLF�	�7LOH�&R��Y��$HWQD

&DV��	�6XU��&R�������$��G�����������3D��6XSHU��������� � 7KH�QRQ�PRYLQJ

SDUW\� LV� HQWLWOHG� WR� DOO� UHDVRQDEOH� LQIHUHQFHV�� � ,G�� � $Q\� GRXEWV� DV� WR� WKH

H[LVWHQFH�RI� D� IDFWXDO� GLVSXWH�PXVW� EH� UHVROYHG� LQ� WKH�QRQ�PRYLQJ� SDUW\¶V

IDYRU� DQG� VXPPDU\� MXGJPHQW� LV� DSSURSULDWH� RQO\� LQ� WKH� FOHDUHVW� RI� FDVHV�

,G���2XU�VFRSH�RI�UHYLHZ�LQ�WKLV�PDWWHU�LV�SOHQDU\���:DVKLQJWRQ�Y��%D[WHU�

�����3D��/(;,6�������DW�����3D��2FWREHU�����������

,QVXUDQFH�FRPSDQLHV�PD\�RIIHU�PRWRULVWV�D�³OLPLWHG�WRUW�RSWLRQ´�XQGHU

���3D��&�6�$�����������6HH�JHQHUDOO\�3HQQV\OYDQLD¶V�0RWRU�9HKLFOH�)LQDQFLDO

5HVSRQVLELOLW\�/DZ��09)5/������3D�&�6�$������������������ �,I� WKH�PRWRULVW

                                        
���$SSHOODQW�UDLVHG�WZR�RWKHU�LVVXHV�LQ�KHU�EULHI������³6KRXOG�WKH�>WULDO�FRXUW@�KDYH�UHWDLQHG
MXULVGLFWLRQ�RI�WKLV�PDWWHU�SHQGLQJ�ILQDO�6XSUHPH�&RXUW�UXOLQJV�LQ�WKH�FDVHV�RI�'RQQHOO\�Y�
%DXHU� DQG� 'RGVRQ� Y�� (OYH\"´� DQG� ���� ³'RHV� D� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� H[LVW
UHJDUGLQJ�>$SSHOODQW¶V@�OLPLWHG�WRUW�VWDWXV"´�$SSHOODQWV¶�%ULHI�DW�����$SSHOODQW�ZLWKGUHZ�WKHVH
LVVXHV�GXULQJ�RUDO�DUJXPHQW��DV�FRQILUPHG�LQ�D�OHWWHU�RI�2FWREHU���������
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VHOHFWV�WKLV�RSWLRQ��KH�RU�VKH�VXUUHQGHUV�WKH�ULJKW�WR�VXH�IRU�QRQ�HFRQRPLF

GDPDJHV�� VXFK� DV� SDLQ� DQG� VXIIHULQJ�� ZKLFK� ZHUH� VXVWDLQHG� LQ� D� PRWRU

YHKLFOH�DFFLGHQW�XQOHVV�WKH�FODLPDQW�VXIIHUV�D�VHULRXV�LQMXU\���,G�

8QWLO� UHFHQWO\�� 'RGVRQ� FRQWUROOHG� WKH� SURFHGXUDO� DSSURDFK� IRU

GHWHUPLQLQJ�ZKHWKHU�D�OLPLWHG�WRUW�SODLQWLII�VXIIHUHG�VHULRXV�ERGLO\�LQMXU\�IRU

SXUSRVHV�RI�FODLPLQJ�QRQ�HFRQRPLF�GDPDJHV���,Q�'RGVRQ��ZH�KHOG�WKDW�WKH

WULDO� FRXUW� ZDV� WR� PDNH� D� WKUHVKROG� GHWHUPLQDWLRQ� FRQFHUQLQJ� WKH

VHULRXVQHVV�RI�D�OLPLWHG�WRUW�HOHFWRU¶V�LQMXULHV���'RGVRQ������$��G�DW������

7KH� 'RGVRQ� DSSURDFK� ZDV� UHMHFWHG� LQ� :DVKLQJWRQ� ZKHUH� RXU

6XSUHPH�&RXUW� KHOG� WKDW� WKH� WUDGLWLRQDO� VWDQGDUG� IRU� GHWHUPLQLQJ� ZKHWKHU

VXPPDU\�MXGJPHQW�DSSOLHG�ZDV�WR�EH�XVHG�LQ�WKH�OLPLWHG�WRUW�RSWLRQ�FDVHV�

:DVKLQJWRQ�������3D��/(;,6�������DW������7KH�:DVKLQJWRQ�&RXUW�UXOHG

WKDW�WKH�GHWHUPLQDWLRQ�RI�ZKHWKHU�VHULRXV� LQMXU\�H[LVWV�VKRXOG�EH�PDGH�E\

WKH�MXU\�LQ�DOO�EXW�WKH�FOHDUHVW�RI�FDVHV���,G��DW������,Q�RWKHU�ZRUGV��XQOHVV

UHDVRQDEOH� PLQGV� FDQ� QRW� GLIIHU� DV� WR� ZKHWKHU� WKH� SODLQWLII� VXVWDLQHG� D

VHULRXV�LQMXU\��VXPPDU\�MXGJPHQW�LV�QRW�DSSURSULDWH���,G��DW����

³6HULRXV� LQMXU\´� XQGHU� WKH� 09)5/� LV� GHILQHG� DV� D� ³SHUVRQDO� LQMXU\

UHVXOWLQJ�LQ�GHDWK��VHULRXV�LPSDLUPHQW�RI�ERG\�IXQFWLRQ�RU�SHUPDQHQW�VHULRXV

GLVILJXUHPHQW�´����3D�&�6�$�����������7KH�:DVKLQJWRQ�&RXUW�DFNQRZOHGJHG

WKDW� QHLWKHU� WKH� ODZ�QRU� WKH� OHJLVODWLYH�KLVWRU\� DVVLVWV� XV� LQ� GHILQLQJ� ZKDW

³VHULRXV� LPSDLUPHQW� RI� D� ERG\� IXQFWLRQ´� PHDQV� IRU� SXUSRVHV� RI� ³VHULRXV
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LQMXU\´� XQGHU� WKH� 09)5/�� �:DVKLQJWRQ�� ����� 3D�� /(;,6� ������ DW� ���

$FFRUGLQJO\��WKH�&RXUW�H[SUHVVO\�DGRSWHG�WKH�IROORZLQJ�

7KH� ³VHULRXV� LPSDLUPHQW� RI� ERG\� IXQFWLRQ´� WKUHVKROG� FRQWDLQV
WZR�LQTXLULHV�

D� :KDW�ERG\�IXQFWLRQ��LI�DQ\��ZDV�LPSDLUHG��EHFDXVH�RI�LQMXULHV
VXVWDLQHG�LQ�D�PRWRU�YHKLFOH�DFFLGHQW"

E� :DV�WKH�LPSDLUPHQW�RI�WKH�ERG\�IXQFWLRQ�VHULRXV"

7KH� IRFXV� RI� WKHVH� LQTXLULHV� LV� QRW� RQ� WKH� LQMXULHV� WKHPVHOYHV�
EXW� RQ� KRZ� WKH� LQMXULHV� DIIHFWHG� D� SDUWLFXODU� ERG\� IXQFWLRQ�
*HQHUDOO\�� PHGLFDO� WHVWLPRQ\� ZLOO� EH� QHHGHG� WR� HVWDEOLVK� WKH
H[LVWHQFH�� H[WHQW�� DQG� SHUPDQHQF\� RI� WKH� LPSDLUPHQW«�� � ,Q
GHWHUPLQLQJ�ZKHWKHU�WKH�LPSDLUPHQW�ZDV�VHULRXV��VHYHUDO�IDFWRUV
VKRXOG�EH�FRQVLGHUHG��WKH�H[WHQW�RI�WKH� LPSDLUPHQW��WKH� OHQJWK
RI�WLPH�WKH�LPSDLUPHQW�ODVWHG��WKH�WUHDWPHQW�UHTXLUHG�WR�FRUUHFW
WKH�LPSDLUPHQW��DQG�DQ\�RWKHU�UHOHYDQW�IDFWRUV���$Q�LPSDLUPHQW
QHHG�QRW�EH�SHUPDQHQW�WR�EH�VHULRXV�>�@

,G�� DW� ������ �TXRWLQJ� 'LIUDQFR� Y�� 3LFNDUG�� ���� 0LFK�� ���� ���
1�:��G����������

7KH�UHFRUG�UHIOHFWV�WKDW�$SSHOODQW�LV�D�³OLPLWHG�WRUW´�SODLQWLII�ZKR�FODLPV

WKH� LQMXU\� WR� KHU� ORZHU� EDFN� LPSDLUV� KHU� DELOLW\� WR� SHUIRUP� VHYHUDO� WDVNV�

9LHZHG� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� $SSHOODQW�� WKH� UHFRUG� UHYHDOV� WKDW�

IROORZLQJ�WKH�DFFLGHQW��$SSHOODQW�ZDV�GLDJQRVHG�ZLWK�VHYHUDO�EDFN�FRQGLWLRQV

ZKLFK� LQFOXGHG� D� EXOJLQJ� GLVF�� D� FRQGLWLRQ� FRQILUPHG� E\� DQ� 05,� WHVW�

$SSHOODQW¶V�EDFN�SUREOHPV�SUHYHQW�KHU�IURP��ZDONLQJ�PRUH�WKDQ�RQH�EORFN�DW

D�WLPH�EHFDXVH�RI�SDLQ�ZKLFK�UDGLDWHV�LQWR�KHU�OHIW�OHJ��OLIWLQJ�KHDY\�REMHFWV�

DQG� EDWKLQJ� KHU� GDXJKWHU�� � :KLOH� $SSHOODQW� GULYHV�� SHUIRUPV� KRXVHKROG

                                        
3  :H�GR�QRWH�WKDW�WKH�'RGVRQ�FRXUW�GLG�DGRSW�WKLV�VWDQGDUG�RQ�ZKDW�FRQVWLWXWHV�D�³VHULRXV
LPSDLUPHQW�RI�ERG\�IXQFWLRQ�´��'RGVRQ������$��G�DW�����������Q����
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FKRUHV� DQG� FRQWLQXHV� WR� ZRUN� DV� D�PDQLFXULVW�� VKH� KDV� UHGXFHG� KHU� ZRUN

VWDWXV�IURP�IXOO�WLPH�WR�SDUW�WLPH�EHFDXVH�RI�KHU�LQDELOLW\�WR� UHPDLQ� LQ�RQH

SRVLWLRQ�IRU�DQ�H[WHQGHG�SHULRG�RI�WLPH���7KH�GRFWRU�GHVFULEHG�WKH�FRQGLWLRQ

DV�SHUPDQHQW���$OVR��$SSHOODQW¶V�EDFN�SUREOHPV�SHUVLVWHG�DW�WKH�WLPH�RI�KHU

GHSRVLWLRQ��6HSWHPEHU�����������D�GDWH�RYHU�WKUHH�\HDUV�SDVW�WKH�GD\�RI�WKH

DFFLGHQW�� � 7KH� VWHSV� WDNHQ� WR� WUHDW� WKH� EDFN� FRQGLWLRQ� LQFOXGHG� SK\VLFDO

WKHUDS\��ZKLFK�ZDV�GLVFRQWLQXHG�DIWHU�KHU�ILQDO�YLVLW�WR�WKH�GRFWRU�RQ�$SULO���

������DV�ZHOO�DV�DW�KRPH�H[HUFLVHV���,Q�OLJKW�RI�WKH�DERYH�DQG�IROORZLQJ�WKH

WUDGLWLRQDO� VWDQGDUG� IRU� WKH�JUDQW� RI� VXPPDU\� MXGJPHQW��ZH� FRQFOXGH� WKDW

UHDVRQDEOH�PLQGV� FRXOG� GLIIHU� DV� WR� ZKHWKHU� $SSHOODQW� VXIIHUHG� D� ³VHULRXV

LQMXU\´�IRU�SXUSRVHV�RI����3D�&�6�$���������

$FFRUGLQJO\��ZH�UHYHUVH�DQG�UHPDQG�WKLV�FDVH�IRU�WULDO�

2UGHU�UHYHUVHG���5HPDQGHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

0F(ZHQ��3�-���',66(176��0RQWHPXUR��-���-2,16�


