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23,1,21�E\�&(5&21(��3�-�(�� )LOHG�)HEUXDU\���������

��� 7KLV� LV� DQ� DSSHDO� RI� DQ� RUGHU� RI� WKH� 7ULDO� &RXUW� JUDQWLQJ� VXPPDU\

MXGJPHQW�LQ�IDYRU�RI�WKH�'HIHQGDQWV�$SSHOOHHV��7�1�7��5HG�6WDU�([SUHVV�DQG

0LFKDHO� 3DWULFN� 1XJHQW�� DQG� DJDLQVW� WKH� 3ODLQWLII�$SSHOODQW�� 3DWULFN� 0RVHV�

:H�DIILUP�

��� 2Q�2FWREHU� ���� ������ WKH� $SSHOODQW�ZDV�ZDONLQJ� KLV� ELF\FOH� DORQJ� D

URDG� LQ�3KLODGHOSKLD��ZKHQ��KH�DOOHJHV��KH�ZDV�VWUXFN�E\�D�WUXFN�RZQHG�E\

$SSHOOHH��7�1�7��5HG�6WDU�([SUHVV�DQG�RSHUDWHG�E\�$SSHOOHH�0LFKDHO�3DWULFN

1XJHQW���3ODLQWLII¶V�&RPSODLQW�ILOHG���������DW�������7KH�$SSHOODQW�RULJLQDOO\

FRPPHQFHG�KLV�DFWLRQ�DJDLQVW�ERWK�GHIHQGDQWV�E\�WKH�ILOLQJ�RI�D�3UDHFLSH�IRU

D�:ULW� RI�6XPPRQV�� � 7KLV�ZDV� ILOHG� RQ�2FWREHU����� ������ �$W� WKH� WLPH� RI

ILOLQJ��WKH�$SSHOODQW¶V�DWWRUQH\�ZDV�0U��-RKQ�&��-RKQVRQ�,,,�

��� 7KHUH�ZHUH�QR�IXUWKHU�HQWULHV�RQ�WKH�GRFNHW�XQWLO�0DUFK����������ZKHQ

WKH�$SSHOODQW�� VWLOO� UHSUHVHQWHG�E\�0U�� -RKQVRQ�� ILOHG�D�3UDHFLSH� WR�5HLVVXH
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WKH�:ULW�RI�6XPPRQV���2Q�0DUFK����������WKH�$SSHOODQW�ILOHG�D�&RPSODLQW�

ZKLFK� WKH� GRFNHW� LQGLFDWHV� ZDV� VXEVHTXHQWO\� VHUYHG� RQ� ERWK� $SSHOOHHV��

$SSHOOHHV�ILOHG�DQ�$QVZHU�WR�WKH�&RPSODLQW�RQ�$SULO���������DQG�UDLVHG��E\

ZD\�RI�1HZ�0DWWHU��WKH�GHIHQVH�WKDW�WKH�$SSHOODQW¶V�&RPSODLQW�ZDV�EDUUHG

E\�WKH�VWDWXWH�RI�OLPLWDWLRQV���'HIHQGDQW¶V�$QVZHU�ILOHG��������DW������

��� 2Q� $XJXVW� ���� ������ $SSHOODQW¶V� SUHVHQW� FRXQVHO�� 0U�� $JRVWLQR

&DPPLVD�HQWHUHG�KLV� DSSHDUDQFH� IRU� WKH�$SSHOODQW��� �2Q�$XJXVW� ���� ����

WKH�$SSHOOHHV�ILOHG�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��VHHNLQJ�MXGJPHQW�DV�D

PDWWHU� RI� ODZ� EDVHG� RQ� WKH� $SSHOODQW¶V� IDLOXUH� WR� VHUYH� WKH� :ULW� DQG

FRPSODLQW�ZLWKLQ�WKH�VWDWXWH�RI�OLPLWDWLRQV���'HIHQGDQW¶V�0RWLRQ�IRU�6XPPDU\

-XGJPHQW� ILOHG� $XJXVW� ���� ����� DW� �� ���� � 2Q� 6HSWHPEHU� ���� ����� WKH

$SSHOODQW� ILOHG� D� UHVSRQVH� LQ�ZKLFK�KH�DOOHJHG� WKDW� JRRG� IDLWK� DWWHPSWV� WR

VHUYH� WKH� $SSHOOHHV�KDG� EHHQ�PDGH� DQG� WKDW� KH�ZLVKHG� OHDYH� RI� FRXUW� WR

FRQGXFW�GLVFRYHU\� WR� HVWDEOLVK� IDFWXDOO\� WKDW� JRRG� IDLWK� DWWHPSWV�KDG�EHHQ

XQGHUWDNHQ�SULRU� WR� WKH� UHLQVWDWHPHQW� RI� WKH� LQLWLDO� SUDHFLSH� RQ�0DUFK� ���

������ � 3ODLQWLII¶V� 5HVSRQVH� WR� 'HIHQGDQW¶V� 0RWLRQ� )RU� 6XPPDU\� -XGJPHQW

GDWHG���������DW��¶V����������������2Q�2FWREHU���������� WKH�7ULDO� -XGJH�

                                               
� � $SSHOOHH�� 7�1�7�� 5HG� 6WDU� ZDV� VHUYHG� RQ� 0DUFK� ���� ����� DQG� $SSHOOHH
1XJHQW�ZDV�VHUYHG�RQ�0DUFK����������

2  7KHUH�LV�QR�HYLGHQFH�IURP�WKH�GRFNHW�WKDW�0U��-RKQVRQ�IRUPDOO\�ZLWKGUHZ
KLV�UHSUHVHQWDWLRQ�RI�WKH�$SSHOODQW��EXW�LW�GRHV�QRW�DSSHDU�WKDW�KH�WRRN�DQ\
DFWLYH�UROH�LQ�WKH�SURFHHGLQJV�ZKLFK�RFFXUUHG�VXEVHTXHQW�WR�0U��&DPPLVD¶V
HQWU\�RI�DSSHDUDQFH�
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WKH�YHU\� OHDUQHG�DQG�GLVWLQJXLVKHG�+RQRUDEOH�0DUN� ,�� %HUQVWHLQ�� LVVXHG�DQ

RUGHU�DOORZLQJ�WKH�SDUWLHV�DQ�DGGLWLRQDO�WKLUW\������GD\V�WR�FRQGXFW�GLVFRYHU\

RQ� WKH� LVVXHV� UDLVHG� LQ� WKH� VXPPDU\� MXGJPHQW� PRWLRQ�� � 7KH� 7ULDO� -XGJH

LQGLFDWHG�LQ�KLV�RUGHU�WKDW�KH�ZRXOG�UXOH�RQ�WKH�PRWLRQ�DIWHU�GLVFRYHU\�KDG

EHHQ� FRPSOHWHG�DQG�ERWK�SDUWLHV�KDG� VXEPLWWHG�PHPRUDQGXPV�� � 2UGHU� RI

&RXUW� HQWHUHG� 2FWREHU� ���� ������ � +RZHYHU�� WKH� UHFRUG� LV� GHYRLG� RI� DQ\

DFWLYLW\�XQWLO� -DQXDU\� ���� �����ZKHQ� WKH� OHDUQHG� 7ULDO� -XGJH� UXOHG� RQ� WKH

0RWLRQ� IRU� 6XPPDU\� -XGJPHQW� DQG� JUDQWHG� WKH� $SSHOOHH¶V� PRWLRQ�

GLVPLVVLQJ�$SSHOODQW¶V�FODLPV�ZLWK�SUHMXGLFH���2UGHU�RI�&RXUW�HQWHUHG�-DQXDU\

���� ������ � 2Q� )HEUXDU\� ���� ������ WKH� $SSHOODQW� ILOHG� D� WLPHO\� 1RWLFH� RI

$SSHDO�WR�RXU�&RXUW�IURP�WKLV�RUGHU�

��� +RZHYHU�� WKH� WDNLQJ� RI� DQ� DSSHDO� WR� RXU� &RXUW� GLG� QRW� HQG� WKH

SURFHHGLQJV�LQ�WKH�7ULDO�&RXUW���3ULRU�WR�WKH�ILOLQJ�RI�KLV�QRWLFH�RI�DSSHDO��RQ

-DQXDU\� ���� ����� $SSHOODQW� KDG� DOVR� ILOHG� D� 0RWLRQ� WR� $PHQG� WKH� >7ULDO

&RXUW¶V@� 2UGHU� RI� 2FWREHU� ���� ������ � 7KH� 7ULDO� &RXUW� DSSDUHQWO\� GLG� QRW

UHFHLYH� WKLV� PRWLRQ� XQWLO� )HEUXDU\� ���� ������ � 7ULDO� &RXUW� 2SLQLRQ� GDWHG

��������DW������'HVSLWH�WKH�DSSHDO�KDYLQJ�EHHQ�ILOHG��WKH�7ULDO�&RXUW�FKRVH�WR

DFW� RQ� WKLV� PRWLRQ�� � ,W� LVVXHG� DQ� RUGHU� RQ� 0DUFK� ��� ����� LQ� ZKLFK� LW

SURIHVVHG� WR�PRGLI\� LWV�RUGHU�RI�2FWREHU����������DQG�DOORZHG� WKH�SDUWLHV

                                               
3 7KLV�RSLQLRQ�ZDV�ZULWWHQ�RQO\�WR�UHTXHVW�WKDW�RXU�&RXUW�UHPDQG�WKLV�FDVH�WR
WKH�7ULDO�&RXUW�DQG�LW�GLG�QRW�VHW�IRUWK�WKH�7ULDO�&RXUWV�UHDVRQV�IRU�LWV�HQWU\�RI
VXPPDU\�MXGJPHQW�
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XQWLO� $SULO� ���� ����� WR� ³FRQGXFW� GLVFRYHU\� RQ� WKH� LVVXHV� UDLVHG� E\� WKH

GHIHQGDQW¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�´��,G�� �7KHQ��WKH�7ULDO�&RXUW�RQ

$SULO���������HQWHUHG�DQ�RUGHU�WKDW�SXUSRUWHG�WR�YDFDWH�LWV�-DQXDU\���������

RUGHU� JUDQWLQJ� VXPPDU\� MXGJPHQW� DQG� DOORZHG� WKH� SDUWLHV� XQWLO� 0D\� ���

�����WR�FRQWLQXH�WR�FRQGXFW�GLVFRYHU\��,G�

��� 2Q�-XQH���������$SSHOODQW� ILOHG�ZLWK� RXU�&RXUW� D�PRWLRQ� WR� UHPDQG�

7KLV�ZDV��KRZHYHU�� GHQLHG�E\� RXU�&RXUW� E\� RUGHU� RQ� -XQH����� ������ � 7KH

FDVH� ZDV� WKHQ� IXOO\� EULHIHG� DQG� DUJXHG� EHIRUH� RXU� &RXUW�� � %HFDXVH� WKH

RSLQLRQ� ZKLFK� ZH� RULJLQDOO\� UHFHLYHG� IURP� WKH� 7ULDO� &RXUW� GDWHG� $SULO� ���

����� RQO\� DGGUHVVHG� WKH� SURFHGXUDO� KLVWRU\� RI� WKH� FDVH� DQG� UHVSHFWIXOO\

UHTXHVWHG� UHPDQG�� ZH� GLG� QRW� KDYH� EHIRUH� XV� UHDVRQV� RI� UHFRUG� ZK\� WKH

7ULDO�&RXUW�HQWHUHG�VXPPDU\�MXGJPHQW�� �7R�EHWWHU�XQGHUVWDQG� WKH� UHDVRQV

IRU�WKH�&RXUW¶V�RUGHU�RI�-DQXDU\�����������SXUVXDQW�WR�3D��5�$�3���5XOH�����

�D���ZH�UHPDQGHG�WKLV�FDVH�E\�PHPRUDQGXP�GDWHG�$SULO���������WR�WKH�7ULDO

&RXUW� IRU� WKH� SUHSDUDWLRQ� RI� D� 7ULDO� &RXUW� RSLQLRQ�� EXW� ZH� UHWDLQHG

MXULVGLFWLRQ�� �7KH�7ULDO�&RXUW� IXOO\� FRPSOLHG�ZLWK� RXU� RUGHU� DQG� SUHSDUHG� D

WKRURXJK�DQG�FRPSUHKHQVLYH�RSLQLRQ��ZKLFK�KDV�EHHQ�RI� LQHVWLPDEOH�YDOXH

WR�XV��

                                               
�� �:H�QRWHG�LQ�RXU�PHPRUDQGXP�RI�$SULO���������WKDW� WKH�7ULDO�&RXUW�ZDV
GHSULYHG� RI� DXWKRULW\� WR� HQWHU� ERWK� LWV� RUGHU� RI� 0DUFK� ��� ����� DOORZLQJ
FRQWLQXLQJ� GLVFRYHU\� DQG� LWV� RUGHU� RI� $SULO� ��� ����� YDFDWLQJ� LWV� JUDQW� RI
VXPPDU\�MXGJPHQW�E\�WKH�ILOLQJ�RI�WKLV�DSSHDO���%RWK�RI�WKHVH�RUGHUV�ZHUH
HQWHUHG� DIWHU� WKH� $SSHOODQW� KDG� ILOHG� KLV� QRWLFH� RI� DSSHDO� DQG� WKLUW\� GD\V
DIWHU�LWV�HQWU\�RI�VXPPDU\�MXGJPHQW�RQ�-DQXDU\������������3XUVXDQW�WR���
�)RRWQRWH�&RQWLQXHG�RQ�1H[W�3DJH�
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��� 'XULQJ�WKH�SHQGHQF\�RI�WKLV�DSSHDO�WKH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD

KDQGHG� GRZQ� WKUHH� GHFLVLRQV� -DFREV� Y�� +DOORUDQ�� BBB3D�� BBB�� ���� $��G

����� �������� 6KRSH� Y�� (DJOH�� BBB3D�BBB�� ���� $��G� ����� ������� DQG

0DULQR� Y�� +DFNPDQ�� BBB� 3D�� BBB�� ���� $��G� ����� �������� � $SSHOODQW

VRXJKW� OHDYH� RI� RXU� &RXUW� WR� ILOH� D� VXSSOHPHQWDO� PHPRUDQGXP� RI� ODZ� LQ

RUGHU�WR�DGGUHVV�WKH�DSSOLFDELOLW\�RI�WKHVH�GHFLVLRQV�WR�WKH�FDVH�DW�EDU���:H

JUDQWHG� $SSHOODQW� OHDYH� WR� ILOH� WKH� UHTXHVWHG� VXSSOHPHQWDO�PHPRUDQGXP�

ZKLFK�KH�SURPSWO\�GLG�� �:H�DOVR�JUDQWHG�$SSHOOHHV¶� VXEVHTXHQW�DSSOLFDWLRQ

WR� VXEPLW� D� UHSO\� WR� WKH� $SSHOODQW¶V� VXSSOHPHQWDO� PHPRUDQGXP�� DQG

$SSHOOHHV¶� UHSO\� ZDV� WKHUHDIWHU� WLPHO\� VXEPLWWHG� WR� RXU� &RXUW�� � :H� ZLOO

DGGUHVV� WKH�PDWWHUV� UDLVHG�E\� $SSHOODQW¶V� VXSSOHPHQWDO�PHPRUDQGXP� DQG

                                                                                                                                                      
3D�&�6�$���������WKH�7ULDO�&RXUW�³XSRQ�QRWLFH�WR�WKH�SDUWLHV�PD\�PRGLI\�RU
UHVFLQG�DQ\�RUGHU�ZLWKLQ�WKLUW\�GD\V�DIWHU�LWV�HQWU\��QRWZLWKVWDQGLQJ�WKH�SULRU
WHUPLQDWLRQ� RI� DQ\� WHUP� RI� FRXUW�� LI� QR� DSSHDO� IURP� VXFK� RUGHU� KDV� EHHQ
WDNHQ� RU� DOORZHG��� � ��� 3D�&�6�$�� �� ����� �HPSKDVLV� VXSSOLHG��� � 6HH� DOVR
6WRFNWRQ� Y�� 6WRFNWRQ�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������
$GGLWLRQDOO\��3D��5�$�3�������D��SURYLGHV�WKDW�WKH�WULDO�FRXUW�PD\�QR�ORQJHU
SURFHHG� IXUWKHU� LQ� WKH� PDWWHU� DIWHU� DQ� DSSHDO� KDV� EHHQ� WDNHQ� H[FHSW� LQ
OLPLWHG� LQVWDQFHV� SUHVFULEHG� E\� 3D�� 5�$�3�� �����E��� QRQH� RI� ZKLFK� DUH
SUHVHQW�KHUH�� �3D��5�$�3���5XOHV������D��DQG��E������3D�&�6�$.  6HH�,Q�5H
'HHG� 2I� 7UXVW� 2I� 0F&DUJR�� ���� $��G� ������ ����� �3D� 6XSHU�� ������
DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������� )LUVW� 3HQQV\OYDQLD
%DQN��1�$��Y��1DWLRQDO�8QLRQ�)LUH�,QVXUDQFH�&RPSDQ\�RI�3LWWVEXUJK�
3D������$��G����������Q����3D��6XSHU���������$FFRUGLQJO\��DV�WKH�7ULDO�&RXUW
ZDV�ZLWKRXW�MXULVGLFWLRQ�WR�HQWHU�WKHP��WKH�RUGHUV�RI�0DUFK���������DQG�$SULO
��������ZHUH�YDFDWHG�E\� RXU�$SULO� ��� �����PHPRUDQGXP�DQG�RUGHU�� � 7KH
FDVH��WKHUHIRUH��UHPDLQV�LQ�WKH�VDPH�SURFHGXUDO�SRVWXUH�ZKLFK�LW�ZDV�LQ�DIWHU
WKH� RUGHU� JUDQWLQJ� RI� WKH� PRWLRQ� IRU� VXPPDU\� MXGJPHQW� ZDV� HQWHUHG� RQ
-DQXDU\������������,W�LV�WKDW�RUGHU�ZKLFK�ZH�QRZ�UHYLHZ�
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$SSHOOHHV¶� UHSO\� GXULQJ� WKH� FRXUVH� RI� RXU� GLVFXVVLRQ� RI� WKH� LVVXHV�� ZKLFK

$SSHOODQW�KDV�SUHVHQWHG�WR�RXU�&RXUW�LQ�KLV�RULJLQDO�DSSHDO�

��� 7KH� LVVXHV� ZKLFK� $SSHOODQW� KDV� SUHVHQWHG� WR� RXU� &RXUW� IRU

FRQVLGHUDWLRQ�DUH�

>,�@��6KRXOG�WKLV�PDWWHU�EH�UHPDQGHG�WR�WKH�WULDO�FRXUW�WR
FRPSOHWH�GLVFRYHU\�RQ�WKH�VHUYLFH�LVVXH"

>,,�@��'LG�WKH�WULDO�FRXUW�FRPPLW�DQ�HUURU�RI�ODZ�RU�FOHDUO\
DEXVH� LWV� GLVFUHWLRQ� E\� JUDQWLQJ� 6XPPDU\� -XGJPHQW� WR
GHIHQGDQWV�DSSHOOHHV�RQ�WKH�JURXQG�WKDW�SODLQWLII�DSSHOODQW
GLG�QRW�VDWLVI\�WKH�UHTXLUHPHQWV�RI�VHUYLFH�XQGHU�/DPS�Y�
+H\PDQ�� ���� 3D�� ����� ���� $��G� ���� ������� DQG� LWV
SURJHQ\"

>,,,�@� � 'LG� GHIHQGDQW¶V� ZDLYH� WKHLU� REMHFWLRQ� WR� WLPLQJ� RI
VHUYLFH� E\� SDUWLFLSDWLQJ� LQ� GLVFRYHU\� DQG� E\� ZLWKKROGLQJ
SK\VLFDO�HYLGHQFH��WKDW�LV�SODLQWLII¶V�ELF\FOH"

$SSHOODQW¶V�%ULHI�DW����� 6LQFH�WKHVH�LVVXHV�DUH�VR�FORVHO\�LQWHUWZLQHG�ZH�VKDOO

DGGUHVV�WKHP�VLPXOWDQHRXVO\�

��� :H�EHJLQ�E\�QRWLQJ�RXU�VWDQGDUG�RI�UHYLHZ���2XU�VWDQGDUG�RI�UHYLHZ�RI

WKH�JUDQW�RI�D�PRWLRQ� IRU� VXPPDU\� MXGJPHQW� LV�ZHOO� VHWWOHG�� �:H�ZLOO�RQO\

UHYHUVH� WKH� WULDO� FRXUW¶V� HQWU\� RI� VXPPDU\� MXGJPHQW� LQ� LQVWDQFHV� ZKHUH

WKHUH� ZDV� DQ� DEXVH� RI� GLVFUHWLRQ� RU� DQ� HUURU� RI� ODZ� E\� WKH� WULDO� FRXUW�

6HEHOLQ� Y�� <DPDKD� 0RWRU� &RUS��� ���� $��G� ����� ���� �3D�6XSHU�� ������

2XU� VFRSH� RI� UHYLHZ� LV�� KRZHYHU�� SOHQDU\� LQ� QDWXUH�� � &XQQLQJKDP� Y�

0F:LOOLDPV�� ���� $��G� ������ ����� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� BBB

3D��BBB��BBB�$��G��BBB������3D��/H[LV�����3D��-DQ�����������

���� &RQVHTXHQWO\�
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2Q� UHYLHZ� RI� DQ� RUGHU� JUDQWLQJ� VXPPDU\� MXGJPHQW�� ZH
PXVW�GHWHUPLQH�ZKHWKHU�WKH�PRYLQJ�SDUW\�KDV�HVWDEOLVKHG
WKDW�WKHUH�LV�QR�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�DQG�WKDW�WKH
PRYDQW� LV� HQWLWOHG� WR� MXGJPHQW� DV� D� PDWWHU� RI� ODZ�� � ,Q
PDNLQJ�WKLV�GHWHUPLQDWLRQ��ZH�PXVW�H[DPLQH�WKH�UHFRUG�LQ
WKH� OLJKW�PRVW� IDYRUDEOH�WR� WKH�QRQ�PRYLQJ�SDUW\��ZKR� LV
HQWLWOHG� WR� WKH� EHQHILW� RI� DOO� UHDVRQDEOH� LQIHUHQFHV�� � $OO
GRXEWV� DV� WR� WKH� H[LVWHQFH� RI� D� IDFWXDO� GLVSXWH� PXVW� EH
UHVROYHG�LQ�IDYRU�RI�WKH�QRQ�PRYLQJ�SDUW\�DQG�WKH�HQWU\�RI
VXPPDU\� MXGJPHQW� LV� DSSURSULDWH� RQO\� LQ� WKH� FOHDUHVW� RI
FDVHV�

%RURXJK� RI�0LIIOLQEXUJ� Y�� +HLP�� ���� $��G� ����� ���� �3D�6XSHU�� ������

.LQJVWRQ�&RDO�&R�� Y�� )HOWRQ�0LQLQJ�&R��� ���� $��G� ����� ���� �3D�6XSHU�

�������DSSHDO�GHQLHG������3D�����������$��G������3D�6XSHU����������8QGHU

3D�� 5�&�3�� ������� ���� VXPPDU\� MXGJPHQW� LV� H[SOLFLWO\� SHUPLWWHG� LI� WKH

³DGYHUVH� SDUW\� ZKR� ZLOO� EHDU� WKH� EXUGHQ� RI� SURRI� DW� WULDO� KDV� IDLOHG� WR

SURGXFH�HYLGHQFH�RI�IDFWV�HVVHQWLDO�WR�WKH�FDXVH�RI�DFWLRQ�RU�GHIHQVH�ZKLFK

LQ�D�MXU\�WULDO�ZRXOG�UHTXLUH�WKH�LVVXHV�WR�EH�VXEPLWWHG�WR�D�MXU\�´��3D�5�&�3�

������������.QRXG�Y��*DODQWH������$��G�����������3D�6XSHU��������

���� ,Q�WKH�VHPLQDO�FDVH�RI�/DPS�Y��+H\PDQ������3D�����������$��G����

������� RXU� 6XSUHPH� &RXUW� GLVFXVVHG� WKH� LVVXH� RI� ZKHWKHU� WKH� ILOLQJ� RI� D

SUDHFLSH� IRU� ZULW� RI� VXPPRQV� WR� FRPPHQFH� DQ� DFWLRQ� ZLWKLQ� WKH� WLPH

SURYLGHG�IRU�E\�WKH�VWDWXWH�RI�OLPLWDWLRQV�IRU�WKH�XQGHUO\LQJ�DFWLRQ�WROOV� WKH

UXQQLQJ�RI�WKH�VWDWXWH�RI�OLPLWDWLRQV��LI�VHUYLFH�LV�QRW�HIIHFWXDWHG�XQWLO�DIWHU

WKH�VWDWXWH�RI�OLPLWDWLRQV�KDV�UXQ���2XU�6XSUHPH�&RXUW�VDLG�

>,Q@� DFWLRQV� LQVWLWXWHG� VXEVHTXHQW� WR� WKH� GDWH� RI� WKLV
GHFLVLRQ�� D� ZULW� RI� VXPPRQV� VKDOO� UHPDLQ� HIIHFWLYH� WR
FRPPHQFH�DQ�DFWLRQ�RQO\�LI�WKH�SODLQWLII�WKHQ�UHIUDLQV�IURP



-��$��������

�����

D�FRXUVH�RI�FRQGXFW�ZKLFK�VHUYHV�WR�VWDOO� LQ�LWV� WUDFNV� WKH
OHJDO�PDFKLQHU\�KH�KDV�MXVW�VHW�LQ�PRWLRQ�

,G��DW����������$��G�DW�����

���� 7KLV� ODQJXDJH� KDV� EHHQ� LQWHUSUHWHG� E\� VXEVHTXHQW� FDVHODZ� WR�PHDQ

WKDW�WKH�ILOLQJ�RI�D�SUDHFLSH�IRU�D�ZULW�RI�VXPPRQV�ZLOO�RQO\�WROO�WKH�VWDWXWH�RI

OLPLWDWLRQV� LI�� GXULQJ� WKH� OLIH� RI� WKH� ZULW�� WKH� SODLQWLII� PDNHV� D� JRRG� IDLWK

DWWHPSW� WR� HIIHFWXDWH� VHUYLFH� RI� WKH� ZULW�� � )DULQDFFL� Y�� %HDYHU� &RXQW\

,QGXVWULDO�'HYHORSPHQW�$XWKRULW\�����3D����������������$��G���������

�������� 6LOHU� Y�� .KDQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������� � :KDW

FRQVWLWXWHV� D� ³JRRG� IDLWK´� HIIRUW� WR� VHUYH� OHJDO� SURFHVV� LV� D� PDWWHU� WR� EH

DVVHVVHG� RQ� D� FDVH� E\� FDVH� EDVLV�� � )DULQDFFL� DW� ����� ���� $��G� DW� ����

2WWHUVRQ�Y��-RQHV������$��G�������������3D�6XSHU���������DSSHDO�GHQLHG

BBB3DBBB������$��G������������

���� 2XU� 5XOHV� RI� &LYLO� 3URFHGXUH� UHTXLUH� WKDW� RULJLQDO� SURFHVV� VXFK� DV� D

SUDHFLSH� IRU� ZULW� RI� VXPPRQV� LV� WR� EH� VHUYHG� ³ZLWKLQ� WKH� &RPPRQZHDOWK

ZLWKLQ� WKLUW\� GD\V� DIWHU� WKH� LVVXDQFH� RI� WKH� ZULW� RU� WKH� ILOLQJ� RI� WKH

FRPSODLQW�´��3D�5�&�3�������D����,Q�WKH�LQVWDQW�FDVH��WKH�SUDHFLSH�IRU�WKH�ZULW

RI� VXPPRQV� ZDV� ILOHG� RQ� 2FWREHU� ���� ������ DQG� WKH� ZULW� ZDV� LVVXHG� WKH

VDPH� GD\�� � 7KHUHIRUH�� WKH� ZULW� RI� VXPPRQV� KDG� WR� EH� VHUYHG� RQ� WKH

DSSHOOHHV�ZLWKLQ�WKLUW\�GD\V�RI�LWV�LVVXDQFH��WKDW�LV�E\�1RYHPEHU����������LQ

RUGHU�WR�SUHYHQW�LWV�H[SLUDWLRQ���6HH�&DKLOO�Y��6FKXOWV������$��G����������

Q����3D�6XSHU���������³8QOHVV�D�SDUW\�DSSOLHV�WR�D�FRXUW�IRU�DQ�H[WHQVLRQ�RI

WLPH�LQ�ZKLFK�WR�VHUYH�RULJLQDO�SURFHVV��RU�XQOHVV�WKH�SDUWLHV�DJUHH�WR�ZDLYH
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WKH� WKLUW\�GD\� WLPH� UHVWULFWLRQ�� D� ZULW� RU� FRPSODLQW� ZLOO� EH� GHDG� DW� WKH

H[SLUDWLRQ�RI�WKLUW\�GD\V�´��TXRWLQJ�*RRGULFK�$PUDP��G�������D����

���� 7KH�GRFNHW�UHYHDOV�QR�IXUWKHU�DFWLYLW\�XQWLO�0DUFK����������ZKHQ�WKH

$SSHOODQW� ILOHG� ERWK� D� SUDHFLSH� WR� UHLVVXH� WKH� ZULW� RI� VXPPRQV� DQG� D

FRPSODLQW���7KLV�FRPSODLQW�ZDV�VHUYHG�E\�WKH�6KHULII�RI�3KLODGHOSKLD�&RXQW\

RQ�$SSHOOHH��717�5HG�6WDU�([SUHVV��0DUFK����������DQG�$SSHOOHH��0LFKDHO

1XJHQW� 0DUFK� ���� ������ � 1RQHWKHOHVV�� WKH� VWDWXWH� RI� OLPLWDWLRQV� IRU

$SSHOODQW¶V�QHJOLJHQFH�FODLP�KDG�DOUHDG\�H[SLUHG�RQ�2FWREHU�����������WZR

\HDUV� IURP�WKH�GDWH� RI� WKH� FODLPHG� LQMXU\�� � �6HH����3D�&�6�$�� ������ ����

7KHUHIRUH��WKLV�FRPSODLQW�ZDV�WLPH�EDUUHG�DV�LW�ZDV�ILOHG�DOPRVW�ILYH�PRQWKV

EH\RQG�WKH�H[SLUDWLRQ�RI�WKH�VWDWXWH�RI�OLPLWDWLRQV�� �6HH�7RKDQ�Y��2ZHQV

&RUQLQJ� )LEHUJODV� &RUSRUDWLRQ�� ���� $��G� ������ ������ Q��� �3D�6XSHU�

�������³$Q�DFWLRQ�IRU�SHUVRQDO�LQMXU\�PXVW�EH�FRPPHQFHG�ZLWKLQ�D�WZR�\HDU

VWDWXWH� RI� OLPLWDWLRQ�� >FLWLQJ@� ��� 3D�&�6�$�� ���������� DQG� RQFH� WKLV

SUHVFULEHG�SHULRG�KDV�H[SLUHG��WKH�FRPSODLQLQJ�SDUW\�LV�EDUUHG�IURP�EULQJLQJ

VXLW�´�

���� ,W� LV� DEXQGDQWO\� FOHDU� WKDW� WKH� UHFRUG� LQ� WKLV� PDWWHU� GRHV� QRW

GHPRQVWUDWH�D�JRRG�IDLWK�DWWHPSW�E\�$SSHOODQW�WR�VHUYH�WKH�RULJLQDO�ZULW�RI

VXPPRQV�ZLWKLQ� WKLUW\� GD\V� DIWHU� LWV� LVVXDQFH�� � 4XLWH� WR� WKH� FRQWUDU\�� WKH

UHFRUG�UHYHDOV�QR�DWWHPSW�ZKDWVRHYHU�E\�WKH�$SSHOODQW�WR�VHUYH�WKH�ZULW�RQ

WKH� $SSHOOHHV�� � )XUWKHUPRUH�� 5XOH� ����D�� RI� WKH� 5XOHV� RI� &LYLO� 3URFHGXUH

VSHFLILFDOO\�SURYLGHV�
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�D�� �:KHQ�VHUYLFH�RI�RULJLQDO�SURFHVV�KDV�EHHQ�PDGH� WKH
VKHULII�RU�RWKHU�SHUVRQ�PDNLQJ�VHUYLFH�VKDOO�PDNH�D�UHWXUQ
RI�VHUYLFH�IRUWKZLWK���,I�VHUYLFH�KDV�QRW�EHHQ�PDGH�DQG
WKH� ZULW� KDV� QRW� EHHQ� UHLVVXHG� RU� WKH� FRPSODLQW
UHLQVWDWHG��D�UHWXUQ�RI�QR�VHUYLFH�VKDOO�EH�PDGH�XSRQ
WKH�H[SLUDWLRQ�RI�WKH�SHULRG�DOORZHG�IRU�VHUYLFH�

3D�5�&�3������D���HPSKDVLV�VXSSOLHG��� �7KH�PDQGDWRU\�SURFHGXUH� VHW� IRUWK

E\�WKLV�UXOH�ZDV�DOVR�QRW�IROORZHG�LQ�WKLV�FDVH���7KH�ZULW�RI�VXPPRQV�H[SLUHG

RQ�1RYHPEHU����� ������ KRZHYHU� WKHUH�ZDV�QR� VXEVHTXHQW� ILOLQJ� RI� UHFRUG

SXUVXDQW�WR�5XOH�����D��LQGLFDWLQJ�D�UHWXUQ�RI�QR�VHUYLFH�

���� ,QGHHG�� $SSHOODQW� DFNQRZOHGJHV� LQ� KLV� EULHI� WR� RXU� &RXUW� WKDW� WKH

RULJLQDO�DWWRUQH\�ZKR�ILOHG�WKH�SUDHFLSH�IRU�ZULW�RI�VXPPRQV�³UHIUDLQHG�IURP

PDNLQJ�VHUYLFH�´��6HH�$SSHOODQW¶V�%ULHI�DW�����:H�UHFRJQL]H�WKDW�WKLV�IDLOXUH

WR�HIIHFWXDWH�VHUYLFH�RI�WKH�ZULW�LV�LQ�QR�ZD\�WKH�IDXOW�RI�$SSHOODQW¶V�FXUUHQW

FRXQVHO���1RQHWKHOHVV�WKH�IDLOXUH�RI�$SSHOODQW¶V�RULJLQDO�FRXQVHO�WR�VHUYH�WKH

LQLWLDO� ZULW� LV� VHHPLQJO\� LQH[SOLFDEOH�� SDUWLFXODUO\� ZKHQHYHU� WKH� 6KHULII� RI

3KLODGHOSKLD�&RXQW\�KDG�QR�GLIILFXOW\�ZKDWVRHYHU�LQ�ORFDWLQJ�DQG�VHUYLQJ�ERWK

$SSHOOHHV�ZLWKLQ� D�ZHHN�RI� WKH� ILOLQJ� RI� WKH� FRPSODLQW� RQ�0DUFK����� �����

2XU�&RXUW� KDV� VDLG� LQ� D� SULRU� FDVH�� � ³$W� D�PLQLPXP�� WKH� JRRG� IDLWK� HIIRUW

UHTXLUHG� LQ� /DPS� Y�� +H\PDQ�� �� �� ��� PDQGDWHV� FRPSOLDQFH� ZLWK� WKH

3HQQV\OYDQLD� 5XOHV� RI� 3URFHGXUH� �� �� �´� � )HKHU� E\� )HKHU� Y�� $OWPDQ�� ���

$��G�����������3D�6XSHU���������DSSHDO�GHQLHG�����3D�����������$��G����

�������� � 7DNLQJ� QR� VWHSV� ZKDWVRHYHU� WR� VHUYH� WKH� ZULW� RI� VXPPRQV� RQFH

KDYLQJ�ILOHG�D�SUDHFLSH�IRU�LWV�LVVXDQFH�UHQGHUV�VXEVHTXHQW�HIIRUWV�WR�LQLWLDWH

WKH�FDXVH�RI�DFWLRQ�DIWHU�WKH�VWDWXWH�RI�OLPLWDWLRQV�KDV�UXQ�D�³QXOOLW\�´��,G�DW
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����� �$FFRUG�)HUUDUD�Y��+RRYHU������$��G�������������3D�6XSHU�������

�³>$@�SODLQWLII¶V�IDLOXUH�WR�PDNH�D�JRRG�IDLWK�HIIRUW�WR�QRWLI\�WKH�GHIHQGDQW�ZLOO

VHUYH�WR�QXOOLI\�ERWK�WKH�FRPPHQFHPHQW�RI�WKH�DFWLRQ�DQG�WKH�WROOLQJ�RI�WKH

VWDWXWH�RI�OLPLWDWLRQV�´���TXRWLQJ�&ROOLQV�Y��*UHHQH�&RXQW\�0HPRULDO�����

$��G�����������3D�6XSHU���������DIILUPHG�����3D����������$��G������������

6HH�DOVR�&DKLOO��VXSUD�����$��G�DW������³7KH�PHUH�ILOLQJ�RI�D�SUDHFLSH�IRU

ZULW� RI� VXPPRQV�� ZLWKRXW� DGGLWLRQDO� DIILUPDWLYH� DFWLRQ� WR� HIIHFW� VHUYLFH� RI

WKH�ZULW��GRHV�QRW�FRQVWLWXWH�D�JRRG�IDLWK�HIIRUW�WR�QRWLI\�WKH�GHIHQGDQW�WKDW

KH� LV� EHLQJ� VXHG�� DQG� WKHUHIRUH� LV� QRW� VXIILFLHQW� WR� WROO� WKH� VWDWXWH� RI

OLPLWDWLRQV� DQG� SUHVHUYH� D� FDXVH� RI� DFWLRQ�´�� TXRWLQJ� )HKHU�� ���� $��G� DW

����

���� $�UHPDQG�IRU�DGGLWLRQDO�GLVFRYHU\�DV�WR�ZKDW�DWWHPSWV�ZHUH�PDGH�E\

$SSHOODQW¶V�SULRU�FRXQVHO�WR�HIIHFWXDWH�VHUYLFH��LQ�OLJKW�RI�$SSHOODQW¶V�FXUUHQW

FRXQVHO¶V� FDQGLG�DGPLVVLRQ��ZRXOG�EH�D� IXWLOH�H[HUFLVH�� � 7KLV� LV� SDUWLFXODUO\

WUXH� LQ� OLJKW� RI� WKH� IDFW� WKDW� WKH� 7ULDO� &RXUW� KDG� SUHYLRXVO\� DOORZHG

$SSHOODQW¶V� FXUUHQW� FRXQVHO� WR� FRQGXFW� GLVFRYHU\� LQWR� WKLV�PDWWHU�� � $V� WKH

7ULDO�&RXUW�QRWHG�LQ�LWV�RSLQLRQ�RI�-XQH���������

>7KLV@�&RXUW�KDG�JUDQWHG�WKLUW\������GD\V�IURP�2FWREHU����
������ WR� FRQGXFW� GLVFRYHU\�� � 'HVSLWH� WKH� SDVVDJH� RI� LQ
H[FHVV� RI� WKUHH� ���� PRQWKV� IURP� WKH� 2FWREHU� ���� ����
2UGHU� QR� DGGLWLRQDO� GHSRVLWLRQV� RU� QR� DIILGDYLWV
GRFXPHQWLQJ� RU� VXSSRUWLQJ� LQ� DQ\� ZD\� WKH� FODLP� WKDW
SODLQWLII� KDG� LQ� IDFW�PDGH� JRRG� IDLWK� HIIRUWV� WR� VHUYH� WKH
GHIHQVH�ZHUH�ILOHG�� �$FFRUGLQJO\��WKLV�&RXUW� UHDVRQHG� WKDW
RQ� -DQXDU\� ���� ����� 6XPPDU\� -XGJPHQW� VKRXOG� EH
JUDQWHG�



-��$��������

������

7ULDO�&RXUW�2SLQLRQ��ILOHG���������DW�����

���� 1HYHUWKHOHVV�� $SSHOODQW� XUJHV� XV� WR� FRQVLGHU� WKH� IDFW� WKDW� WKH

$SSHOOHHV�KDYH�ZDLYHG�WKHLU�REMHFWLRQ�WR�WKH�ODWH�VHUYLFH�VLQFH�WKH�$SSHOOHHV

DFWLYHO\�FRQGXFWHG�DQ� LQYHVWLJDWLRQ� LQWR� WKH� FLUFXPVWDQFHV� VXUURXQGLQJ� WKH

DFFLGHQW�DQG�DOVR�ZLWKKHOG�SK\VLFDO�HYLGHQFH��QDPHO\�WKH�SODLQWLII¶V�ELF\FOH�

:LWK� UHVSHFW� WR� WKH� $SSHOOHHV¶� DOOHJHG�ZURQJIXO�ZLWKKROGLQJ� RI� WKH� ELF\FOH�

ZH� DJUHH� ZLWK� WKH� $SSHOOHHV� WKDW� WKLV� KDV� QR� UHOHYDQFH� LQ� HVWDEOLVKLQJ

ZKHWKHU�RU�QRW�WKH�$SSHOOHHV�ZHUH�VHUYHG� LQ�D�WLPHO\� IDVKLRQ�� �)XUWKHU��DV

$SSHOODQW�FLWHV�QR�FDVH�ODZ�RU�RWKHU�DXWKRULW\�WR�GHPRQVWUDWH�WKH�UHOHYDQF\

RI� WKLV� DOOHJDWLRQ�ZH� ZLOO� QRW� FRQVLGHU� LW�� �(VWDWH� RI� /DNDWRVK�� ���� $��G

������������3D�6XSHU���������LVVXHV�QRW�DGGUHVVHG�LQ�WKH�DUJXPHQW�VHFWLRQ

RI�EULHI�DUH�ZDLYHG��

���� 1RU� GRHV� WKH� IDFW� WKDW� WKH� $SSHOOHHV¶� DOOHJHG� LQYHVWLJDWLRQ� RI� WKH

FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� DFFLGHQW� SXW� WKHP� RQ� QRWLFH� RI� WKH

FRPPHQFHPHQW�RI�D�FLYLO�DFWLRQ���$V�ZH�KDYH�VDLG�LQ�DQ�HDUOLHU�FDVH�

6HUYLFH� RI� SURFHVV� XSRQ� WKH� GHIHQGDQW� LV� GHVLJQHG� WR
SURYLGH�KLP�ZLWK�QRWLFH�RI�WKH�ODZVXLW���1RWLFH�LV�H[WUHPHO\
LPSRUWDQW� DV� LW� LV� WKH� FRQVWLWXWLRQDO� WRXFKVWRQH� IRU� WKH
SRZHU�RI�WKH�FRXUW�WR�DFW�

5RVHQEHUJ� Y�� 1LFKROVRQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������� DSSHDO

GHQLHG�����3D�����������$��G��������������$JDLQ��WKHUH�LV�QR�JHQXLQH�LVVXH

RI� PDWHULDO� IDFW� WKDW� WKH� $SSHOODQW�� WKURXJK� KLV� RULJLQDO� FRXQVHO� PDGH� QR

HIIRUW� ZKDWVRHYHU� WR� VHUYH� WKH� ZULW� RI� VXPPRQV� GXULQJ� WKH� WHUP� RI� LWV
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H[LVWHQFH�� � 7KXV�� $SSHOOHHV� KDG� QR� DFWXDO� QRWLFH� RI� WKH� H[LVWHQFH� RI� DQ\

ODZVXLW�

���� $SSHOODQW� DOOHJHV�� WKRXJK�� WKDW� WKH� $SSHOOHHV¶� LQVXUDQFH� FDUULHU� KDG

QRWLFH� RI� DQ� ³LPSHQGLQJ� ODZVXLW´� WZR� ZHHNV� SULRU� WR� WKH� UXQQLQJ� RI� WKH

6WDWXWH�RI�/LPLWDWLRQV���$SSHOODQW¶V�%ULHI�DW����� �$FFHSWLQJ�WKH� WUXWK�RI� WKLV

DOOHJDWLRQ� IRU� WKH� SXUSRVHV� RI� RXU� UHYLHZ�� LW� QRQHWKHOHVV� GRHV� QRW� H[FXVH

$SSHOODQW¶V�IDLOXUH�HYHQ�WR�DWWHPSW�WR�HIIHFWXDWH�DFWXDO�VHUYLFH�RI�WKH�DFWXDO

ZULW�RQ�WKH�$SSHOOHHV���,W�ZDV�WKH�$SSHOOHHV�ZKR�ZHUH�EHLQJ�VXHG�QRW�WKHLU

LQVXUDQFH� FRPSDQ\�� � 0RUHRYHU�� RXU� &RXUW� KDV� SUHYLRXVO\� FRQVLGHUHG� DQG

UHMHFWHG�D�VLPLODU�DUJXPHQW�

���� ,Q�)HUUDUD�Y��+RRYHU��VXSUD��WKH�DSSHOODQW�ILOHG�D�SUDHFLSH�IRU�ZULW�RI

VXPPRQV�EXW�GLG�QRW�VHUYH�LW�XQWLO�VL[�PRQWKV�KDG�HODSVHG�IURP�WKH�WLPH�RI

WKH�ZULW¶V�LVVXDQFH���6HUYLFH�RI�WKH�ZULW�ZDV�RQO\�HIIHFWXDWHG�DIWHU�WKH�VWDWXWH

RI�OLPLWDWLRQV�KDG�UXQ���7KH�DSSHOODQW�DUJXHG��WKRXJK��WKDW�WKH�DSSHOOHHV�KDG

QRW� EHHQ� SUHMXGLFHG� E\� WKH� DSSHOODQW¶V� IDLOXUH� WR� VHUYH� WKH� ZULW� VLQFH

DSSHOOHH¶V� OLDELOLW\� FDUULHU� ZDV� DZDUH� RI� WKH� DFFLGHQW� DQG� KDG� PDGH� D

VHWWOHPHQW� RIIHU� WR� WKH� DSSHOODQW�� �:H� UHIXVHG� WR� HPEUDFH� WKDW� UHDVRQLQJ�

2XU�&RXUW�VDLG�

:H�ILQG�QR�PHULW�LQ�WKH�FRQWHQWLRQ�FRPPXQLFDWLRQ�EHWZHHQ
DSSHOODQW� DQG� DSSHOOHHV¶� LQVXUDQFH� DGMXVWHU� VHUYHV� DV� D
VXEVWLWXWH�IRU�DFWXDO�VHUYLFH�RI�SURFHVV���$SSHOOHHV�KDYH�D
UHDVRQDEOH�H[SHFWDWLRQ�WR�DVVXUH�WKDW�RQFH�WKH�VWDWXWH�RI
OLPLWDWLRQV�KDV�UXQ�WKH\�ZLOO�QR�ORQJHU�VKRXOGHU�WKH�EXUGHQ
RI�SRVVLEOH�OLWLJDWLRQ�
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,G������$��G�DW��������7KXV�ZH�FDQQRW�DFFHSW�$SSHOODQW¶V�DUJXPHQW�LQ�WKH

FDVH�VXE� MXGLFH� WKDW� FRPPXQLFDWLRQV� WR� WKH�$SSHOOHHV¶� LQVXUDQFH� FDUULHU� RI

DQ� ³LPSHQGLQJ� ODZVXLW´� ZDV� DQ� DGHTXDWH� VXEVWLWXWH� IRU� DFWXDO� VHUYLFH� RI

SURFHVV�

���� $SSHOODQW�DOVR�UHOLHV�RQ�WZR�SULQFLSDO�FDVHV�LQ�KLV�EULHI� WR�VXSSRUW�KLV

SRVLWLRQ� WKDW� $SSHOOHH¶V� DFWLRQV� DIWHU� EHLQJ� VHUYHG� ZLWK� WKH� XQWLPHO\

FRPSODLQW�LQ�0DUFK�RI������ZDLYHG�DQ\�REMHFWLRQ�WKH\�PD\�KDYH�KDG�WR�WKH

WLPLQJ� RI� VHUYLFH�� � %RWK� RI� WKH� FDVHV� FLWHG� E\� $SSHOODQW� DUH�� KRZHYHU�

GLVWLQJXLVKDEOH�IURP�WKH�LQVWDQW�FDVH�DQG�KHQFH�LQDSSOLFDEOH�

���� 7KH�ILUVW��/HLGLFK�Y��)UDQNOLQ������$��G������3D�6XSHU���������DSSHDO

GHQLHG�����3D�����������$��G������������GHDOW�ZLWK�D�VLWXDWLRQ�ZKHUH�WKH

DSSHOODQW� ILOHG� D� SUDHFLSH� IRU� D� ZULW� RI� VXPPRQV� DQG� VHUYHG� LW� RQ� WKH

DSSHOOHHV�YLD�UHJXODU�PDLO���7KH�OHWWHU�FRQWDLQLQJ�WKH�ZULW�ZDV�PDLOHG�WKH�GD\

DIWHU�WKH�ZULW�ZDV�LVVXHG���7KH�DSSHOOHHV�GLG�QRW�GLVSXWH�WKH�UHFHLSW�RI� WKH

ZULW�� � $IWHU� UHFHLSW� RI� WKH� ZULW� WKH� DSSHOOHHV� FRPPHQFHG� SUHOLPLQDU\

GLVFRYHU\�SURFHHGLQJV�DQG�H[SORUDWRU\�VHWWOHPHQW�LQTXLULHV�RI�WKHLU�LQVXUDQFH

FDUULHU�� �/DWHU��KRZHYHU�� WKH�DSSHOOHHV�VRXJKW�GLVPLVVDO�RI� WKH�FDVH�RQ� WKH

JURXQGV� WKDW� WKH� RULJLQDO� ZULW� ZDV� QRW� SURSHUO\� VHUYHG�� � $SSHOODQW� RQO\

OHDUQHG�RI�DSSHOOHHV�REMHFWLRQ�WR�WKH�PDQQHU�RI�VHUYLFH�RI�WKH�ZULW�DIWHU�WKH

VWDWXWH�RI�OLPLWDWLRQV�KDG�H[SLUHG���2QFH�WKH�DSSHOOHHV�KDG�UDLVHG�WKLV�LVVXH�

WKH�DSSHOODQWV�SURPSWO\�UHLVVXHG�DQG�VHUYHG�WKH�ZULW���7KH�VHUYLFH�E\�VKHULII

ZDV�HIIHFWXDWHG�RQH�PRQWK�DIWHU�WKH�VWDWXWH�RI�OLPLWDWLRQV�KDG�H[SLUHG�
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���� 7KH�WULDO� FRXUW�JUDQWHG� WKH�DSSHOOHHV� VXPPDU\� MXGJPHQW�PRWLRQ�DQG

GLVPLVVHG�WKH�FDVH���2XU�&RXUW�UHYHUVHG�DQG�KHOG�WKDW�

>8@QGHU� WKH�SDUWLFXODU� IDFWV�KHUH��/DPS¶V� ³JRRG� IDLWK´
HIIRUW� WR�QRWLI\�WKH�GHIHQGDQWV�ZDV�HVWDEOLVKHG� LQ� WDQGHP
ZLWK� WKH� DEVHQFH�RI� D� ³FRXUVH� RI� FRQGXFW´� DWWULEXWDEOH� WR
WKH� SODLQWLII� HYLGHQFLQJ� D� VWDOOLQJ� RI� WKH� PDFKLQHU\� RI
MXVWLFH�

,G��DW������HPSKDVLV�VXSSOLHG����7KXV�LW�LV�FOHDU�WKDW�LW�ZDV�WKH�DSSHOODQWV¶

JRRG� IDLWK� DWWHPSW� DW� VHUYLFH� RI� WKH� DSSHOOHHV� YLD� PDLOLQJ� RI� WKH� ZULW� RI

VXPPRQV�� LPPHGLDWHO\�DIWHU� ILOLQJ�RI� WKH�SUDHFLSH� IRU�ZULW��FRXSOHG�ZLWK

WKH�DSSHOOHHV�FRQGXFW�RI�GLVFRYHU\�DIWHU�UHFHLYLQJ�WKH�ZULW�ZKLFK�FRPSHOOHG

WKH� UHVXOW� RXU� &RXUW� UHDFKHG�� � +RZHYHU�� WKH� $SSHOODQW� LQ� WKH� LQVWDQW� FDVH

PDGH�QR� HIIRUW� WR� VHUYH� WKH� ZULW� HLWKHU� E\� 6KHULII� RU� SHUVRQDO� PDLO�� �:H

PDGH�YHU\�FOHDU�LQ�/HLGLFK�WKDW��³ZH�LQ�QR�ZD\�ZLVK�WR�VLJQDO�WR�WKH�EHQFK

DQG� EDU� RXU� DSSURYDO� RI� WKH� D� FLUFXPYHQWLRQ� RI� WKH� 3HQQV\OYDQLD�5XOHV� RI

&LYLO� 3URFHGXUH� RU� RI� ORFDO� SUDFWLFH�´� � ,G�� � $SSHOODQW¶V� FRPSOHWH� IDLOXUH� WR

VHUYH�WKH�ZULW�LQ�WKLV�FDVH�ZDV�MXVW�VXFK�D�FLUFXPYHQWLRQ�

���� 7KH� VHFRQG� FDVH�XSRQ�ZKLFK� DSSHOODQW� UHOLHV� LV�%DOO� Y�� %DUEHU�� ���

$��G� ���� �3D�6XSHU�� ������� � ,Q� %DOO� WKH� DSSHOOHH� FRPPHQFHG� DQ� DFWLRQ

DJDLQVW� DSSHOODQW� E\� ILOLQJ� D� SUDHFLSH� IRU� ZULW� RI� VXPPRQV�� � 7KH� DSSHOOHH

DWWHPSWHG� WR� VHUYH� WKH� DSSHOODQW� DW� WKH� DGGUHVV� ZKLFK� WKH� DSSHOODQW� KDG

OLVWHG� DV� KLV� DGGUHVV� RQ� KLV� GULYHU¶V� OLFHQVH�� � 7KLV� DGGUHVV� ZDV� DOVR

DSSHOODQW¶V�PRWKHU¶V�DGGUHVV���$SSHOOHH�PDQDJHG�WR�VHUYH�D�FRS\�RI�WKH�ZULW

SHUVRQDOO\� XSRQ� DSSHOODQW¶V� PRWKHU� DW� WKH� DGGUHVV� EXW� QRW� WKH� DSSHOODQW�
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�$SSHOODQW�DSSDUHQWO\�VSOLW�KLV�WLPH�EHWZHHQ�WKDW�DGGUHVV�DQG�KLV�DXQW�DQG

XQFOH¶V�KRXVH����7KHUHDIWHU�DQ�DWWRUQH\�HQWHUHG�DQ�DSSHDUDQFH�RQ�EHKDOI�RI

WKH� DSSHOODQW� DQG� FRPPHQFHG� GLVFRYHU\�� � 7KH� DSSHOODQW� ODWHU� VRXJKW

GLVPLVVDO�RI�WKH�FDVH�RQ�WKH�JURXQGV�WKDW�KH�ZDV�QRW�SURSHUO\�VHUYHG�DW�KLV

PRWKHU¶V� DGGUHVV� VLQFH� KH� QR� ORQJHU� UHVLGHG� ZLWK� KHU� ZKHQ� WKH� ZULW� ZDV

VHUYHG���7KH�WULDO�FRXUW�UHIXVHG�WR�GLVPLVV�WKH�FDVH�

���� :H� XSKHOG� WKH� WULDO� FRXUW� EHFDXVH� VHUYLFH� RI� SURFHVV� LV� DSSURSULDWH

XSRQ�D�GHIHQGDQW�DW�WKH�DGGUHVV�OLVWHG�RQ�KLV�OLFHQVH�RU�YHKLFOH�UHJLVWUDWLRQ�

6LQFH� WKH� DSSHOOHH� PDGH� WKH� VHUYLFH� DW� WKH� DGGUHVV� ZKLFK� DSSHOODQW� KDG

SURYLGHG� WR� WKH� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ�� VHUYLFH� ZDV� SURSHUO\

HIIHFWXDWHG�� � 7KH� UHVSRQVLELOLW\� ZDV� RQ� WKH� DSSHOODQW� WR� QRWLI\� WKH

'HSDUWPHQW�RI�7UDQVSRUWDWLRQ�RI�DQ\�FKDQJH�RI�DGGUHVV�� �7KH�IDFW� WKDW�WKH

DSSHOODQW�GLG�QRW�IXOILOO�WKLV�UHVSRQVLELOLW\�GLG�QRW�QHJDWH�WKH�DSSHOOHH¶V�HIIRUWV

WR� VHUYH� WKH� DSSHOODQW� DW� KLV� OLVWHG� DGGUHVV� RI� UHFRUG�� � 0RUHRYHU�� WKH

DSSHOODQW� DFWXDOO\� UHFHLYHG� D� FRS\� RI� WKH� ZULW� RI� VXPPRQV� ZKHQ� LW� ZDV

VHUYHG�LQ�WKLV�PDQQHU��VR�KH�FRXOG�QRW�VD\�WKDW�KH�GLG�QRW�UHFHLYH�DGHTXDWH

QRWLFH�RI�WKH�VXLW���,G��DW���������

���� ,W�LV�PDQLIHVW�WKDW�WKH�IDFWXDO�FLUFXPVWDQFHV�RI�%DOO�DUH�TXLWH�GLIIHUHQW

WKDQ�WKRVH�RI�WKH�SUHVHQW�FDVH���$JDLQ��DV�LQ�/HLGLFK��VXSUD��WKH�SODLQWLII�LQ

%DOO�PDGH�D�JRRG�IDLWK�HIIRUW�LPPHGLDWHO\�DIWHU�WKH�ILOLQJ�RI�WKH�FRPSODLQW�WR

VHUYH�LW�RQ�WKH�GHIHQGDQW���7KXV�LW�ZDV�PHUHO\�WKH�SURSULHW\�RI�WKH�PDQQHU

RI� VHUYLFH� WKDW� ZDV� DW� LVVXH�� QRW� ZKHWKHU� D� WLPHO\� HIIRUW� ZDV� PDGH� WR
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HIIHFWXDWH� VHUYLFH�� � $V� GLVFXVVHG� DW� OHQJWK�� VXSUD�� WKH� $SSHOODQW�PDGH� QR

WLPHO\�HIIRUW�WR�VHUYH�WKH�ZULW�LQ�WKH�SUHVHQW�FDVH���7KHUHIRUH��%DOO�DIIRUGV

WKH�$SSHOODQW�QR�UHOLHI�

���� $SSHOODQWV�KDYH� DOVR� DUJXHG� WKDW� WKH� ILOLQJ� RI� D� FDVH� LQ� 3KLODGHOSKLD

&RXQW\�DXWRPDWLFDOO\�HQWHUV�WKH�FDVH�LQWR�WKH�3KLODGHOSKLD�&RXUW�RI�&RPPRQ

3OHDV� ³'D\� )RUZDUG� 3URJUDP´�DQG� WKHUHE\� WULJJHUV� DQ�RUGHU� LVVXHG� E\� WKH

WULDO�FRXUW�VFKHGXOLQJ�D�FDVH�PDQDJHPHQW�FRQIHUHQFH���$SSHOODQW�DUJXHV�WKDW

WKH� ILOLQJ� RI� WKH� SUDHFLSH� LQ� WKH� LQVWDQW� FDVH� WULJJHUHG� VXFK� DQ� RUGHU� ³RQ

-DQXDU\����� ������ OHVV� WKDQ�QLQHW\�GD\V� DIWHU� WKH� RULJLQDO�:ULW�ZDV� ILOHG�´

$SSHOODQW¶V� %ULHI� DW� ���� � +RZHYHU�� WKH� GRFNHW� DQG� ILOLQJV� FRQWDLQHG� LQ� WKH

FHUWLILHG� UHFRUG� LQGLFDWH� WKDW� QR� VXFK� FDVH� PDQDJHPHQW� RUGHU� ZDV� HYHU

LVVXHG�RQ�-DQXDU\�����������RU�-DQXDU\���������� IRU� WKDW�PDWWHU�� �(YHQ� LI

VXFK� DQ� RUGHU� ZHUH� LVVXHG�� LW� ZRXOG� QRW� EH� D� VXEVWLWXWH� IRU� WKH� VHUYLFH

UHTXLUHPHQWV� VHW� IRUWK� LQ� WKH� 3HQQV\OYDQLD� 5XOHV� RI� &LYLO� 3URFHGXUH� WKDW

ZRXOG� UHOLHYH� D� SODLQWLII� VXFK� DV� WKH� $SSHOODQW� IURP� KLV� DEVROXWH� DQG

DIILUPDWLYH�GXW\� WR�PDNH�D�JRRG� IDLWK� HIIRUW� WR� VHUYH� WKH�ZULW� RQFH� LW� ZDV

LVVXHG�

���� /DVWO\��ZH�DGGUHVV�WKH�LVVXH�RI�ZKHWKHU�WKH�6XSUHPH�&RXUW�GHFLVLRQV

RI� -DFREV� Y�� +DOORUDQ�� BBB� 3D�� BBB�� ���� $��G� ����� �������� 6KRSH� Y�

(DJOH��BBB�3D�BBB������$��G�������������DQG�0DULQR�Y��+DFNPDQ��BBB

3D��BBB������$��G�������������KDYH�DQ\�LPSDFW�RQ�WKLV�FDVH�
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���� 3ULRU� WR� WKH� 6XSUHPH� &RXUW¶V� GHFLVLRQ� LQ� 3HQQ� 3LSLQJ�� ,QF�� Y�

,QVXUDQFH� &RPSDQ\� RI� 1RUWK� $PHULFD�� ���� 3D�� ����� ���� $��G� ����

�������WKH�HQWU\�RI�MXGJPHQW�RI�QRQ�SURV�ZDV�UHVROYHG�DFFRUGLQJ�WR�D�WKUHH�

SDUW�DQDO\VLV�

$�&RXUW�PD\�SURSHUO\�HQWHU�D�MXGJPHQW�RI�QRQ�SURV��ZKHQ
D� SDUW\� WR� WKH� SURFHHGLQJ� KDV� VKRZQ� D� ZDQW� RI� GXH
GLOLJHQFH�LQ�IDLOLQJ�WR�SURFHHG�ZLWK�UHDVRQDEOH�SURPSWLWXGH�
DQG� WKHUH� KDV� EHHQ� QR� FRPSHOOLQJ� UHDVRQ� IRU� WKH� GHOD\�
DQG� WKH�GHOD\�KDV� FDXVHG� VRPH�SUHMXGLFH� WR� WKH� DGYHUVH
SDUW\�� VXFK� DV� WKH� GHDWK� RI� RU� XQH[SODLQHG� DEVHQFH� RI
PDWHULDO�ZLWQHVVHV�

-DPHV�%URV��/XPEHU�&R��Y��8QLRQ�%DQNLQJ�	�7UXVW�&R��RI�'X�%RLV��3D��

����3D����������������$��G������������������ � ,Q�3HQQ�3LSLQJ��KRZHYHU�

WKH�6XSUHPH�&RXUW� DOWHUHG� WKLV� DQDO\VLV� VRPHZKDW� E\� KROGLQJ� WKDW� D� WZR�

\HDU� SHULRG� RI� GRFNHW� LQDFWLYLW\� SUHVXPSWLYHO\� HVWDEOLVKHG� WKH� SUHMXGLFH� WR

WKH�DGYHUVH�SDUW\�QHFHVVDU\�WR�HQWHU�MXGJPHQW�RI�QRQ�SURV�

���� -DFREV�PDUNHG�DQ�HQG�RI�WKH�3HQQ�3LSLQJ�SUHVXPSWLRQ�RI�SUHMXGLFH

GXH�WR�D�WZR�\HDU�SHULRG�RI�GRFNHW�LQDFWLYLW\���7KH�6XSUHPH�&RXUW�H[SUHVVO\

KHOG� LQ� -DFREV� WKDW� WKH� 3HQQ� 3LSLQJ� SUHVXPSWLRQ� RI� SUHMXGLFH� ZDV

�LQFRQVLVWHQW�ZLWK�WKH�ZHOO�HVWDEOLVKHG�QRWLRQ�WKDW�WKH�DGYHUVDU\�PXVW�VXIIHU

KDUP�EHIRUH�D�FDVH�LV�GLVPLVVHG�IRU�ODFN�RI�SURVHFXWLRQ����-DFREV��BBB�3D��DW

BBB������$��G�DW��������-DFREV�IXUWKHU�DQQRXQFHG�WKDW�WKH�6XSUHPH�&RXUW

LV� UHWXUQLQJ� WR� WKH� WKUHH�SDUW� WHVW� RI�-DPHV�%URV�� /XPEHU� &R�� Y��8QLRQ

%DQNLQJ�	�7UXVW�&R��RI�'X�%RLV��3D����GLVFXVVHG�VXSUD���DQG�WKDW�WKH�WHVW
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VKDOO�DSSO\�WR�DOO�SHQGLQJ�FDVHV�ZKHUH�WKH�LVVXH�KDV�EHHQ�SUHVHUYHG���,G��DW

BBB�Q��������$��G�DW�������Q���

���� ,Q�0DULQR�� WKH� 6XSUHPH� &RXUW� DOVR� VWDWHG� WKDW� QRQ�GRFNHW� DFWLYLW\

FRXOG� EH� H[DPLQHG� WR� GHWHUPLQH� LI� D� FRPSHOOLQJ� UHDVRQ� H[LVWV� IRU� FDVH

LQDFWLYLW\���0DULQR��BBB�3D��DW�BBB������$��G�DW��������7KH�6XSUHPH�&RXUW

PDGH� UHIHUHQFH� WR� VSHFLILF� QRQ�GRFNHW� DFWLYLWLHV� DV� HYLGHQFH� RI� FDVH

PRYHPHQW�VXFK�DV�WKH�FKDQJLQJ�RI� FRXQVHO�� WKH�WDNLQJ�RI�GHSRVLWLRQV��DQG

VHWWOHPHQW� FRPPXQLFDWLRQV� EHWZHHQ� WKH� SDUWLHV¶� UHVSHFWLYH� FRXQVHO�� � ,G�

7KH�6XSUHPH�&RXUW�OLNHZLVH�PDGH�WKLV�UXOH�DSSOLFDEOH�WR�DOO�SHQGLQJ�FDVHV�LQ

ZKLFK�WKH�LVVXH�ZDV�SUHVHUYHG���,G��DW�Q���

���� ,Q�6KRSH��WKH�6XSUHPH�&RXUW�KHOG�WKDW�WKH�VDPH�VWDQGDUG�DSSOLHG�WR

WHUPLQDWLRQV� SXUVXDQW� WR� D� WULDO� FRXUW¶V� GLVPLVVDO� IRU� LQDFWLYLW\� XQGHU� ORFDO

UXOHV� RI� SURFHGXUH� ZKLFK� LPSOHPHQW� 3HQQV\OYDQLD� 5XOH� RI� -XGLFLDO

$GPLQLVWUDWLRQ� ����� DV� WKDW� ZKLFK� DSSOLHG� WR� D� GHIHQGDQW¶V� PRWLRQ� IRU� D

MXGJPHQW� RI� QRQ� SURV�� � $FFRUGLQJO\�� WKH� WKUHH� SDUW� WHVW� DSSOLFDEOH� WR� D

GHIHQGDQW¶V�PRWLRQ�IRU�QRQ�SURV�DQQRXQFHG�LQ�-DFREV�PXVW�QRZ�EH�XWLOL]HG

LQ�WKH�GLVPLVVDO�RI�D�FDVH�XQGHU�D�ORFDO�UXOH�RI�FLYLO�SURFHGXUH�IRU�LQDFWLYLW\�

7KLV� UXOH�ZDV�DOVR�PDGH�DSSOLFDEOH� WR�DOO�SHQGLQJ�FDVHV� LQ�ZKLFK�WKH� LVVXH

ZDV�SURSHUO\�SUHVHUYHG�

���� $SSHOODQW�DUJXHV� WKDW�WKH�SROLF\�FRQVLGHUDWLRQ�XQGHUJLUGLQJ� WKH� WKUHH

DERYH�FLWHG�FDVHV��QDPHO\� WKH�SUHYHQWLRQ�RI� SUHMXGLFH� WR� D� SDUW\� GXH� WR� D

³VWDOH´�FODLP�LV�WKH�VDPH�SROLF\�FRQVLGHUDWLRQ�ZKLFK�XQGHUOLHV�/DPS�DQG�LWV
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SURJHQ\�� �$SSHOODQW� UHDVRQV�WKDW� VLQFH� WKH�6XSUHPH�&RXUW� KDV� VDLG� WKDW� D

SDUW\�VHHNLQJ�WR�SUHYDLO�RQ�D�MXGJPHQW�IRU�QRQ�SURV�PXVW�GHPRQVWUDWH�XQIDLU

SUHMXGLFH�E\�WKH�IDLOXUH�RI�WKH�RWKHU�SDUW\�WR�SURVHFXWH�WKH�FODLP�LQ�D�WLPHO\

IDVKLRQ�� VR� WR� VKRXOG� D� SDUW\� VHHNLQJ� GLVPLVVDO� RI� D� ZULW� RU� FRPSODLQW� IRU

IDLOXUH�WR�HIIHFWXDWH�VHUYLFH�EH�UHTXLUHG�WR�GHPRQVWUDWH�XQIDLU�SUHMXGLFH�E\

WKH� ODWH� WLPLQJ� RI� VHUYLFH� EHIRUH� DQ� RWKHUZLVH� PHULWRULRXV� FDVH� FDQ� EH

GLVPLVVHG�RQ�WKDW�EDVLV���$SSHOODQW�DUJXHV�WKDW�QR�SUHMXGLFH�WR�WKH�GHIHQGDQW

ZDV�VXIIHUHG�E\�WKH�GHOD\�RI�VHUYLFH�LQ�WKH�LQVWDQW�FDVH�

���� %\� DGYDQFLQJ� WKLV� DUJXPHQW�� $SSHOODQW� LV� HVVHQWLDOO\� LQYLWLQJ� XV� WR

H[WHQG� WKH�KROGLQJV� RI�-DFREV��0DULQR��DQG�6KRSH�ZHOO� EH\RQG�ZKDW�ZH

SHUFHLYH�WR�EH�WKHLU�LQWHQGHG�VFRSH���,Q�QRQH�RI�WKRVH�FDVHV�GLG�WKH�6XSUHPH

&RXUW� DGGUHVV� WKH� LVVXH� RI�ZKHWKHU� VWDWXWHV� RI� OLPLWDWLRQV� DQG� WKH� H[SOLFLW

UHTXLUHPHQWV�RI�RXU�5XOHV�RI�&LYLO�3URFHGXUH�PD\�EH�DYRLGHG�E\�RIIHULQJ�D

SODLQWLII�DQ�RSSRUWXQLW\�WR�GHPRQVWUDWH�WKDW�D�GHIHQGDQW�ZDV�QRW�SUHMXGLFHG

E\�KLV� RU� KHU� IDLOXUH� WR� VHUYH� WKH� GHIHQGDQW� LQ� D� WLPHO\� IDVKLRQ�� � -DFREV�

0DULQR��DQG�6KRSH�DOO�ZHUH�FDVHV�ZKLFK�KDG�EHHQ�WLPHO\�ILOHG�DQG�VHUYHG

EXW�VHHPLQJO\��GXH�WR�WKH�ODFN�RI�VXEVHTXHQW�GRFNHW�HQWULHV��QRW�SURVHFXWHG

H[SHGLWLRXVO\� WKHUHDIWHU�� � &RQVHTXHQWO\��ZH� GHFOLQH� WR� VDQFWLRQ� WKH� XVH� RI

WKHVH� KROGLQJV� DV� D� YHKLFOH� IRU� FLUFXPYHQWLQJ� WKH� H[SUHVV� VHUYLFH

UHTXLUHPHQWV�RI�RXU�5XOHV�RI�&LYLO�3URFHGXUH�RU�WKH�FOHDU�WLPH�OLPLWV�IRU�WKH

FRPPHQFHPHQW�RI�FLYLO�DFWLRQV�DV�SURYLGHG�E\�OHJLVODWLYHO\�HQDFWHG�VWDWXWHV

RI�OLPLWDWLRQV�
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���� )XUWKHUPRUH�� ZHUH� ZH� WR� DFFHSW� $SSHOODQWV¶� LQYLWDWLRQ� WR� H[WHQG� WKH

KROGLQJV�RI�WKHVH�FDVHV�ZH�ZRXOG�UXQ�DIRXO�RI�WKH�6XSUHPH�&RXUW¶V�H[SUHVV

KROGLQJ� LQ�)DULQXFFL�� VXSUD��ZKLFK� FOHDUO\� UHTXLUHV� WKDW� D� SODLQWLII�PDNH� D

JRRG�IDLWK�HIIRUW�WR�VHUYH�D�ZULW�RU�FRPSODLQW�RQFH�ILOHG���7KLV�ZRXOG�EH�TXLWH

LPSURSHU� IRU� XV� WR� GR�� � $V� DQ� LQWHUPHGLDWH� DSSHOODWH� FRXUW�� WKLV� &RXUW� LV

REOLJDWHG�WR�IROORZ�WKH�SUHFHGHQW�VHW�GRZQ�E\�RXU�6XSUHPH�&RXUW���)RIO\JHQ

Y�� =HPHO�� ���� $��G� ������ ����� �3D�6XSHU�� ������� DSSHDO� GHQLHG� ���

3D����������$��G���������������,W�LV�QRW�WKH�SUHURJDWLYH�RI�DQ�LQWHUPHGLDWH

DSSHOODWH�FRXUW�WR�HQXQFLDWH�QHZ�SUHFHSWV�RI�ODZ�RU�WR�H[SDQG�H[LVWLQJ�OHJDO

GRFWULQHV���6XFK�LV�D�SURYLQFH�UHVHUYHG�WR�WKH�6XSUHPH�&RXUW���0DOLQGHU�Y�

-HQNLQV�(OHYDWRU�	�0DFKLQH�&R�������$��G�����������3D�6XSHU���������HQ

EDQF����$V�ZH�KDYH�DOVR�VDLG�LQ�DQ�HDUOLHU�FDVH�

,W� PD\� EH�� DV� KDV� EHHQ� VXJJHVWHG�� WKDW� WKH� 6XSUHPH
&RXUW��DV� WKH�SROLF\�PDNLQJ� FRXUW� LQ� WKLV�&RPPRQZHDOWK�
ZLOO� FKRRVH� WR� PDNH� LW� HDVLHU� WR� WROO� WKH� VWDWXWH� RI
OLPLWDWLRQV�� � ,Q� WKH�PHDQWLPH�� WKLV� &RXUW�� EHLQJ� DQ� HUURU
FRUUHFWLQJ�FRXUW��ZLOO�DIILUP�WULDO�FRXUW�GHFLVLRQV�ZKLFK�DUH
LQ�DFFRUG�ZLWK�SULQFLSOHV�RI�ODZ�DGRSWHG�E\�SULRU�DSSHOODWH
FRXUW�GHFLVLRQV�

$LYD]RJORX�Y��'UHYHU�)XUQDFHV������$��G�����������3D�6XSHU��������

���� 2UGHU�DIILUPHG���-XULVGLFWLRQ�UHOLQTXLVKHG�


