
-��$��������

&<17+,$�6,00216� � ,1�7+(�683(5,25�&2857�2)
�������������������������������$SSHOOHH � ��3(116</9$1,$

�
�������������������Y� �

�
7+20$6�6,00216� �
�������������������������������$SSHOODQW � 1R��������3LWWVEXUJK������

$SSHDO�IURP�WKH�25'(5�'DWHG�6HSWHPEHU����������
'RFNHWHG�6HSWHPEHU����������

LQ�WKH�&RXUW�RI�&RPPRQ�3HDV�RI�$OOHJKHQ\�&RXQW\�
)$0,/<��1R��)'���������

%()25(���($.,1��6&+,//(5��DQG�2/6=(:6.,��--�

23,1,21�%<�2/6=(:6.,��-�� )LOHG�'HFHPEHU���������

7KRPDV�6LPPRQV��³KXVEDQG´��DSSHDOV�WKH�6HSWHPEHU�����������RUGHU�RI

-XGJH� &\QWKLD� $�� %DOGZLQ� FRQFHUQLQJ� KXVEDQG¶V� DOLPRQ\� DQG� FKLOG� VXSSRUW

REOLJDWLRQV� WR� &\QWKLD� 6LPPRQV� �³ZLIH´�� DQG� $PDQGD� DQG� $QGUHZ�6LPPRQV�

)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�DIILUP�WKH�ORZHU�FRXUW¶V�GHFLVLRQ�

+XVEDQG� DQG� ZLIH� PDUULHG� RQ� 0DUFK� ��� ������ VHSDUDWHG� RQ� -XQH� ��

������ DQG� GLYRUFHG� RQ� 0D\� ���� ������ � 7KHLU� XQLRQ� SURGXFHG� WZR� FKLOGUHQ��

$PDQGD��ERUQ�RQ�2FWREHU�����������DQG�$QGUHZ��ERUQ�RQ�)HEUXDU\���������

2Q�2FWREHU�����������WKH�WULDO�FRXUW�HQWHUHG�DQ�RUGHU�UHTXLULQJ�KXVEDQG�WR�SD\

DOLPRQ\�SD\PHQWV�RI������SHU�PRQWK�WR�ZLIH�XQWLO�)HEUXDU\������DQG�������

SHU�PRQWK�IRU�FKLOG�VXSSRUW��ERWK�UHWURDFWLYH�WR�$SULO������������2Q�6HSWHPEHU

���������ZLIH�ILOHG�D�SHWLWLRQ�IRU�GLVFRYHU\�DQG�PRGLILFDWLRQ�RI�ERWK�WKH�DOLPRQ\

DQG� FKLOG� VXSSRUW� SD\PHQWV�� � +HDULQJ� 2IILFHU� %LQJPDQ� KHOG� KHDULQJV� RQ� WKH

SHWLWLRQ�RQ�-DQXDU\�����������DQG�LVVXHG�UHFRPPHQGDWLRQV�RQ�0DUFK����������

7KH� ORZHU� FRXUW� HQWHUHG� D� ILQDO� RUGHU� VXVWDLQLQJ� ZLIH¶V� H[FHSWLRQV�� DQG
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VXVWDLQLQJ� LQ�SDUW�DQG�GLVPLVVLQJ� LQ�SDUW�KXVEDQG¶V�H[FHSWLRQV�RQ�6HSWHPEHU

���������

+XVEDQG� QRZ� DSSHDOV� WKH� RUGHU� DQG� SUHVHQWV� WZR� TXHVWLRQV� IRU� WKLV

&RXUW¶V�UHYLHZ�

�� 'LG� WKH� WULDO� FRXUW� DEXVH� LWV� GLVFUHWLRQ� LQ� ILQGLQJ� WKDW
$SSHOODQW¶V�IDLOXUH�WR�UHSRUW�D�FKDQJH�LQ�KLV�LQFRPH�ZDV�D
YLRODWLRQ� RI� ��� 3D�&�6�$�� 6HFWLRQ� ����� ZKLFK� ZRXOG
QHFHVVDULO\� UHVXOW� LQ� LQFUHDVHG� DOLPRQ\� SD\PHQWV� WR
$SSHOOHH"

�� 'LG� WKH� WULDO� FRXUW� DEXVH� LWV� GLVFUHWLRQ� LQ� DZDUGLQJ� DQ
LQFUHDVH�LQ�ERWK�FKLOG�VXSSRUW�DQG�DOLPRQ\�UHWURDFWLYH�WR�D
SHULRG�ORQJHU�WKDQ�WKH�GDWH�RI�WKH�ILOLQJ�RI�WKH�SHWLWLRQ�IRU
0RGLILFDWLRQ"

$SSHOODQW¶V�EULHI�DW�����:H�ILQG�WKDW�WKH�ORZHU�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ

LQ�FRQVLGHULQJ�HLWKHU�LVVXH��WKXV�WKH�RUGHU�LV�DIILUPHG�

3URSHU� FRQVLGHUDWLRQ� RI� KXVEDQG¶V� DSSHDO� UHTXLUHV� WKDW�ZH� DGGUHVV� WKH

TXHVWLRQV� DQG� LVVXHV� SUHVHQWHG� LQ� OLJKW� RI� WKH� SURSHU� VWDQGDUG� RI� UHYLHZ� RI

DOLPRQ\�DQG�FKLOG�VXSSRUW�GHFLVLRQV���,Q�UHYLHZLQJ�RUGHUV�JUDQWLQJ��GHQ\LQJ�RU

PRGLI\LQJ�VXSSRUW��WKLV�&RXUW�LV�OLPLWHG�WR�FRQVLGHULQJ�ZKHWKHU��EDVHG�RQ�FOHDU

DQG� FRQYLQFLQJ�HYLGHQFH�� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ�� �6HH�=XOOR� Y�

=XOOR�� ���� $��G� ���� �3D�� ������� &UDZIRUG� Y�� &UDZIRUG�� ���� $��G� ���

�3D�6XSHU���������0F$XOLIIH�Y��0F$XOLIIH������$��G�����3D�6XSHU����������$Q

DEXVH�RI�GLVFUHWLRQ�UHTXLUHV�SURRI�RI�PRUH�WKDQ�D�PHUH�HUURU�LQ�MXGJPHQW��EXW

UDWKHU� HYLGHQFH� WKDW� WKH� ODZ� ZDV� PLVDSSOLHG� RU� RYHUULGGHQ�� RU� WKDW� WKH

MXGJPHQW�ZDV�PDQLIHVWO\�XQUHDVRQDEOH�RU�EDVHG�RQ�ELDV��LOO�ZLOO��SUHMXGLFH��RU
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SDUWLDOLW\���6HH�&UDZIRUG������$��G�DW������VHH�DOVR�6SLW]HU�Y��7XFNHU�����

$��G�����������3D�6XSHU���������DSSHDO�GHQLHG������$��G������3D��������

6LQFH�DEXVH�RI�GLVFUHWLRQ�DOOHJDWLRQV�FDOO�IRU�D�UHYLHZ�RI�WKH�UHFRUG��LW�LV

LPSRUWDQW� WR� UHPHPEHU� WKDW� WKLV�&RXUW� ³LV� QRW� IUHH� WR�XVXUS� WKH� WULDO� FRXUW¶V

GXW\� DV� WKH� ILQGHU� RI� IDFW�´� 1HPRWR� Y�� 1HPRWR�� ���� $��G� ������ ����

�3D�6XSHU�� ������ �FLWLQJ� (GHOVWHLQ� Y�� (GHOVWHLQ�� ���� $��G� ������ ����

�3D�6XSHU�����������$V�WKLV�&RXUW�VWDWHG�RQ�SULRU�RFFDVLRQV��³>D@SSHOODWH�FRXUWV

DUH�EHFRPLQJ�PRUH�UHOXFWDQW�WR�VXEVWLWXWH�WKHPVHOYHV�DV�VXSHU�VXSSRUW�FRXUWV

ZKHQ�WKH\�KDYH�QRW�KDG�WKH�RSSRUWXQLW\�WR�VHH�DQG�KHDU�WKH�ZLWQHVVHV�DQG�VR

GHWHUPLQH� FUHGLELOLW\�´� �:HLVHU� Y�� :HLVHU�� ���� $��G� ����� ���� �3D�6XSHU�

������

2XU� UHYLHZ�RI� WKH� UHFRUG� LQ� OLJKW� RI� WKH� KHLJKWHQHG� VWDQGDUG� RI� UHYLHZ

DSSOLFDEOH� LQ� DOLPRQ\� DQG� FKLOG� VXSSRUW� FDVHV� OHDGV� XV� WR� ILQG� QR� DEXVH� RI

GLVFUHWLRQ� E\� WKH� FRXUW� EHORZ�� � 7KH� FRXUW� EHORZ� GLG� QRW� EHOLHYH� KXVEDQG¶V

DUJXPHQW�WKDW�KH�ZDV�QRW�GXW\�ERXQG�WR�UHSRUW�WKH�LQFUHDVH�LQ�KLV�LQFRPH�LQ

0D\� ������ DV� LW� GLG� QRW� FRQVWLWXWH� D� PDWHULDO� FKDQJH� LQ� FLUFXPVWDQFHV�

+XVEDQG�KDV�IDLOHG�WR�GHPRQVWUDWH�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�WKH

ORZHU� FRXUW¶V� GHWHUPLQDWLRQ� EDVHG� RQ� WHVWLPRQ\� SUHVHQWHG� DQG� FDVH� ODZ

FRQVWLWXWHV�DQ�DEXVH�RI�GLVFUHWLRQ�

$GGLWLRQDOO\��KXVEDQG�DUJXHV�WKDW�WKH�FRXUW�EHORZ�DEXVHG�LWV�GLVFUHWLRQ�LQ

DOORZLQJ� IRU� UHWURDFWLYLW\� SULRU� WR� WKH� ILOLQJ� GDWH� RI� WKH�PRGLILFDWLRQ� SHWLWLRQ�

$JDLQ��D� UHYLHZ�RI� WKH� UHFRUG� DQG�DSSHOODQW¶V� EULHI� IDLOV� WR� SUHVHQW� FOHDU� DQG
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FRQYLQFLQJ�HYLGHQFH�WKDW�WKH�ORZHU�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�E\�PLVDSSO\LQJ

WKH�ODZ���2UGHUV�PRGLI\LQJ�DOO�W\SHV�RI�VXSSRUW�DJUHHPHQWV�FDQ�EH�UHWURDFWLYH

WR�GDWHV� SULRU� WR� WKH� ILOLQJ� RI� WKH�SHWLWLRQ�ZKHUH� ILOLQJ�ZDV� GHOD\HG� GXH� WR� D

PLVUHSUHVHQWDWLRQ�E\�DQRWKHU�SDUW\��VR�ORQJ�DV�WKH�SHWLWLRQ�LV�ILOHG�LQ�D�WLPHO\

IDVKLRQ� XSRQ� GLVFRYHU\�� � 6HH� $OEHUW� Y�� $OEHUW�� ���� $��G� ���� �3D�6XSHU�

������� � 7KLV� UXOH� DSSOLHV� LQ� ERWK� DOLPRQ\� DGMXVWPHQWV� DQG� FKLOG� VXSSRUW

DGMXVWPHQWV���6HH�LG��DW������DSSO\LQJ�UHWURDFWLYLW\�LQ�DGMXVWPHQWV�WR�VXSSRUW

SD\PHQWV�IRU�ZLIH�DQG�WKHQ�PLQRU�FKLOG�ZLWKRXW�GLVWLQFWLRQ����$SSHOODQW�DUJXHV

WKDW�WKH�IDFWV�SUHVHQWHG�EHIRUH�WKH�FRXUW�EHORZ�FOHDUO\�VKRZ�WKDW�KXVEDQG�GLG

QRW�PDNH�VXFK�D�PLVUHSUHVHQWDWLRQ�LQ�WKLV�FDVH���,W�LV�QRW�WKLV�&RXUW¶V�UROH�WR

DFW�DV�IDFW�ILQGHU�LQ�VXSSRUW�FDVHV��DEVHQW�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�RI�DQ

DEXVH�RI�GLVFUHWLRQ���7KH�HYLGHQFH�SUHVHQWHG�GRHV�QRW�DSSURDFK�WKH�FOHDU�DQG

FRQYLQFLQJ�VWDQGDUG�QHHGHG�WR�SURYH�DEXVH�RI�GLVFUHWLRQ�

6LQFH�KXVEDQG�IDLOHG�WR�VKRZ�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�WKH

FRXUW� EHORZ� DEXVHG� LWV� GLVFUHWLRQ� ZKHQ� RUGHULQJ� WKH� PRGLILFDWLRQ� RI� WKH

DOLPRQ\�DQG�VXSSRUW�RUGHUV��ZH�DIILUP�WKH�GHFLVLRQ�RI�WKH�FRXUW�EHORZ�

2UGHU�DIILUPHG�

&RQFXUULQJ�2SLQLRQ�E\�6FKLOOHU��-�
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$SSHOODQW � 1R�������3LWWVEXUJK�����

$SSHDO�IURP�WKH�25'(5�'DWHG�6HSWHPEHU����������
'RFNHWHG�6HSWHPEHU���������

,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\��)$0,/<�
1R��)'��������

%()25(���($.,1��6&+,//(5��DQG�2/6=(:6.,��--�
&21&855,1*�23,1,21�%<�6&+,//(5��-�������)LOHG�'HFHPEHU���������

,� FRQFXU� LQ� WKH� UHVXOW� UHDFKHG� E\� WKH� PDMRULW\�� � +RZHYHU�� ,� ZULWH

VHSDUDWHO\�WR�H[SUHVV�P\�GLVDJUHHPHQW�ZLWK�WKH�PDMRULW\¶V�FRQFOXVLRQ�WKDW�DQ

DSSHOODQW� PXVW� GHPRQVWUDWH� DEXVH� RI� GLVFUHWLRQ� E\� ³FOHDU� DQG� FRQYLQFLQJ

HYLGHQFH´�LQ�VXSSRUW�FDVHV���,Q�P\�YLHZ��WKLV�FRQFOXVLRQ�SXUSRUWV�WR�FUHDWH�D

PRUH�VWULQJHQW�VWDQGDUG�RI�UHYLHZ�WKDQ�ZH�KDYH�KLVWRULFDOO\�DSSOLHG�LQ�VXSSRUW

FDVHV�DQG��IXUWKHU��FRQIXVHV�WKH�OLWLJDQW¶V�EXUGHQ�RI�SURRI�DW�WKH�WULDO�SKDVH�RI

WKH�SURFHHGLQJV�ZLWK�WKH�DSSHOODWH�FRXUW¶V�VWDQGDUG�RI�UHYLHZ�RI�WKH�WULDO�FRXUW¶V

DGMXGLFDWLRQ�

+LVWRULFDOO\�� RXU� VWDQGDUG� RI� UHYLHZ� LQ� VXSSRUW� DQG� DOLPRQ\� FDVHV� KDV

EHHQ�WR�GHWHUPLQH�ZKHWKHU

WKH�WULDO�FRXUW�KDV��LQ�GHFLGLQJ�WKH�FDVH��DEXVHG�LWV�GLVFUHWLRQ�
WKDW� LV�� FRPPLWWHG�QRW�PHUHO\�DQ�HUURU�RI� MXGJPHQW��EXW�KDV
RYHUULGGHQ�RU�PLVDSSOLHG� WKH� ODZ��RU�KDV�H[HUFLVHG� MXGJPHQW
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ZKLFK�LV�PDQLIHVWO\�XQUHDVRQDEOH��RU�WKH�SURGXFW�RI�SDUWLDOLW\�
SUHMXGLFH��ELDV�RU� LOO�ZLOO�DV�GHPRQVWUDWHG�E\� WKH�HYLGHQFH�RI
UHFRUG�

:DJRQHU� Y��:DJRQHU�� ���� 3D�� ����� ���� $��G� ���� ������� FLWLQJ� =XOOR� Y�

=XOOR������3D�����������$��G��������������:KLOH�LW�LV�WUXH�WKDW�VRPH�GHFLVLRQV

RI� WKLV� &RXUW� KDYH� DGGHG� WKH� SKUDVH�� ³DV� VKRZQ� E\� FOHDU� DQG� FRQYLQFLQJ

HYLGHQFH´� LQ� FRQMXQFWLRQ� ZLWK� WKH� DEXVH� RI� GLVFUHWLRQ� VWDQGDUG�� VHH�� H�J��

&UDZIRUG�Y��&UDZIRUG������$��G������3D��6XSHU���������.HOO\�Y��.HOO\�����

$��G������3D��6XSHU���������1HPRWR�Y��1HPRWR������$��G�������3D��6XSHU�

�������LW�LV�FOHDU� IURP�WKHVH�GHFLVLRQV� WKDW� WKH�&RXUW�GLG�QRW�SODFH�DQ�DGGHG

EXUGHQ�RI�SURRI�RQ�WKH�DSSHOODQW�EHIRUH�UHYLHZLQJ�WKH�UHFRUG�LQGHSHQGHQWO\�WR

GHWHUPLQH�ZKHWKHU�DQ�DEXVH�RI�GLVFUHWLRQ�RFFXUUHG�� �$V� -XGJH�6SDHWK� VWDWHG

FRJHQWO\�LQ�KLV�FRQFXUULQJ�DQG�GLVVHQWLQJ�RSLQLRQ� LQ�:HLVHU�Y��:HLVHU�� ����

$��G������3D��6XSHU��������HQ�EDQF��

,�UHFRJQL]H�WKH�OLPLWHG�VFRSH�RI�DSSHOODWH�UHYLHZ�LQ�VXSSRUW
SURFHHGLQJV�� � :H� KDYH� RIWHQ� UHSHDWHG� WKH� SURSRVLWLRQ� WKDW�
µ>L@Q�D�VXSSRUW�SURFHHGLQJ��WKH�WULDO�MXGJH�ZKR�VHHV�DQG�KHDUV
WKH�ZLWQHVVHV�LV�LQ�D�EHWWHU�SRVLWLRQ�WKDQ�WKH�6XSHULRU�&RXUW�WR
GHFLGH�WKH�LVVXH�RQ�WKH�PHULWV�¶��$Q�DSSHOODWH�FRXUW�DUULYHV�DW
LWV� GHFLVLRQ� RQ� WKH� EDVLV� RI� WKH� SULQWHG� UHFRUG� EHIRUH� LW�
&RQVHTXHQWO\��DEVHQW�D�FOHDU�DEXVH�RI�GLVFUHWLRQ��ZH�ZLOO�GHIHU
WR�WKH�RUGHU�RI� WKH� ORZHU�FRXUW����� ,� VXEPLW��KRZHYHU�� WKDW� LQ
WKH� H[HUFLVH� RI� RXU� UHYLHZ� SRZHUV�� ZH� PXVW� GR� PRUH� WKDQ
DFFHSW� DV� JLYHQ� WKH� DQDO\VLV� DQG� FRQFOXVLRQV� RI� WKH� ORZHU
FRXUW���$OWKRXJK�ZH�FDQQRW�QXOOLI\�WKH�IDFW�ILQGLQJ�IXQFWLRQ�RI
WKH� KHDULQJ� MXGJH�� µ>:@H� GR�� KRZHYHU�� KDYH� WKH� SRZHU� WR
UHTXLUH� VXFK� SURFHGXUHV� DV� ZLOO� HQVXUH� WKDW� WKH� UHFRUG
LQFOXGLQJ�WKH�RSLQLRQ�ILOHG�E\�WKH�KHDULQJ�MXGJH� LQ�VXSSRUW�RI
WKH� ���� RUGHU� LV� FRPSOHWH�¶� � :H� DUH� DOVR� FKDUJHG� ZLWK� WKH
UHVSRQVLELOLW\� RI� VHHLQJ� WKDW� WKH� UHOHYDQW� OHJDO� SULQFLSOHV� DUH
FRUUHFWO\� DSSOLHG�� � :LWKRXW� FDUHIXO� VFUXWLQ\� RI� WKH� UHFRUG� WR
DVFHUWDLQ�ZKHWKHU�WKH�HYLGHQFH�VXSSRUWV�WKH�UHDVRQLQJ�RI�WKH
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ORZHU� FRXUW�� WKLV� FRXUW� FDQQRW� PHHW� LWV� UHVSRQVLELOLW\� RI
GHWHUPLQLQJ� ZKHWKHU� WKHUH� KDV� EHHQ� DQ� DEXVH� RI� GLVFUHWLRQ�
WKDW� LV�� ZKHWKHU� DQ� RUGHU� µPLVDSSOLHV� WKH� ODZ¶� RU� UHDFKHV� D
µPDQLIHVWO\�XQUHDVRQDEOH��ELDVHG��RU�SUHMXGLFHG�UHVXOW�¶

,G�� DW� �������� �FLWDWLRQV� RPLWWHG��� � :H� FDQQRW� IXOILOO� RXU� UHVSRQVLELOLW\� WR

HQVXUH�WKDW�QR�DEXVH�RI�GLVFUHWLRQ�KDV�RFFXUUHG�LI�ZH�DGRSW�WKH�³KHLJKWHQHG´

VWDQGDUG�RI�UHYLHZ�HVSRXVHG�E\�WKH�PDMRULW\�

,� DOVR� SRLQW� RXW� WKDW� WKH� XVH� RI� WKH� SKUDVH� ³FOHDU� DQG� FRQYLQFLQJ´� LV

W\SLFDOO\�DVVRFLDWHG�ZLWK�D�EXUGHQ�RI�SURRI�DW�WKH�WULDO�VWDJH�RI�WKH�SURFHHGLQJ��

,� EHOLHYH� WKDW� LW� LV� LPSURSHU� WR� FKDUDFWHUL]H� DSSHOODQW¶V� EXUGHQ� RQ� DSSHDO� DV

GHPRQVWUDWLQJ��E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�� �WKDW�WKH�WULDO�FRXUW�DEXVHG

LWV�GLVFUHWLRQ���5DWKHU��LW�LV�WKH�GXW\�RI�WKH�DSSHOODWH�FRXUW��EDVHG�RQ�WKH�UHFRUG

FUHDWHG�EHORZ��WR�GHWHUPLQH�ZKHWKHU�VXFK�DQ�DEXVH�RI�GLVFUHWLRQ�RFFXUUHG�� �,

QRWH�WKDW�WKH�XVH�RI�WKH�SKUDVH�³FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH´�LQ�FRQQHFWLRQ

ZLWK�DEXVH�RI�GLVFUHWLRQ�DSSHDUV�WR�VWHP�IURP�&RPP��H[�UHO��+DOGHUPDQ�Y�

+DOGHUPDQ������$��G������3D��6XSHU��������HQ�EDQF��� �7KH�&RXUW� VWDWHG� LQ

+DOGHUPDQ�� ³$� ILQGLQJ� RI� DQ� DEXVH� RI� GLVFUHWLRQ� LV� QRW� OLJKWO\�PDGH� DQG� LV

GHWHUPLQHG�RQO\�XSRQ�D�VKRZLQJ�RI�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�WKDW�ZRXOG

UHTXLUH�UHYHUVDO�RI�WKH�ORZHU�FRXUW�´��,G��DW�������+RZHYHU��WKH�FDVHV�FLWHG�LQ

VXSSRUW� RI� WKLV� SURSRVLWLRQ� DGGUHVV� WKH�SODLQWLII¶V� EXUGHQ�DW� WULDO� WR� VKRZ�KHU

HQWLWOHPHQW� WR� VXSSRUW� DQG�GR�QRW� DGGUHVV� WKH� VWDQGDUG� RI� UHYLHZ�RQ�DSSHDO

IURP� WKDW� WULDO�� � ,QGHHG�� WKH� +DOGHUPDQ� FRXUW� FRQGXFWHG� DQ� LQGHSHQGHQW
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UHYLHZ�RI�WKH�UHFRUG�DQG�VXVWDLQHG�WKH�ZLIH¶V�FODLP�WKDW�VKH�KDG�GHPRQVWUDWHG

KHU� HQWLWOHPHQW� WR� VXSSRUW�� ZLWKRXW� UHTXLULQJ� KHU� WR� VKRZ�� E\� FOHDU� DQG

FRQYLQFLQJ�HYLGHQFH��WKDW�WKH�WULDO�FRXUW�KDG�DEXVHG�LWV�GLVFUHWLRQ�

,� IXUWKHU� QRWH� WKDW� WKH� 6XSUHPH� &RXUW� KDV� HUDGLFDWHG� WKH� GLVWLQFWLRQ

EHWZHHQ�³JURVV�DEXVH�RI�GLVFUHWLRQ´�DQG�³DEXVH�RI�GLVFUHWLRQ´��VSHFLILFDOO\�

VWDWLQJ�WKDW�WKH�WHUP�³JURVV´�LV� ³PHUH�VXUSOXVDJH´�DQG� WKDW�WKHUH� LV�QR

VHSDUDWH�DQG�GLVWLQFW�JURVV�DEXVH�RI�GLVFUHWLRQ�VWDQGDUG�RI�UHYLHZ���0RRUH�Y�

0RRUH�� ���� 3D�� ���� ���� Q���� ���� $��G� ����� ����� Q��� �������� VHH� DOVR

:LVHPDQ�Y��:DOO������$��G�������3D��6XSHU��������HQ�EDQF��

)RU�DOO�RI�WKHVH�UHDVRQV��,�GR�QRW�DGKHUH�WR�WKH�PDMRULW\¶V�YLHZ�WKDW�ZH

KDYH�DGRSWHG�RU�VKRXOG�DGRSW�D�³KHLJKWHQHG´�VWDQGDUG�RI�UHYLHZ�RQ�DSSHDO�LQ

VXSSRUW�PDWWHUV���,�ZRXOG�DQDO\]H�WKH�TXHVWLRQV�SUHVHQWHG�LQ�WKLV�FDVH�XQGHU

WKH� WUDGLWLRQDO� ³DEXVH� RI� GLVFUHWLRQ´� VWDQGDUG�� � ,� DJUHH� WKDW�� XQGHU� WKLV
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