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7KH� &RPPRQZHDOWK� DSSHDOV� IURP� DQ� RUGHU� VXSSUHVVLQJ� EUHDWK� WHVW

UHVXOWV�E\�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�(ULH�&RXQW\��:H�DIILUP�

,Q�WKH�HDUO\�PRUQLQJ�KRXUV�RI�-XO\�����������DSSHOOHH�ZDV�SXOOHG�RYHU�DW

D� VREULHW\� FKHFNSRLQW�� $IWHU� IDLOLQJ� VHYHUDO� ILHOG� VREULHW\� WHVWV�� DSSHOOHH� ZDV

DUUHVWHG�DQG�WDNHQ�WR�WKH�.HDUVDUJH�)LUH�'HSDUWPHQW�WR�XQGHUJR�WHVWLQJ�RI�KLV

EORRG�DOFRKRO�FRQWHQW�E\�EUHDWKDO\]HU��2IILFHU�2WW�SHUIRUPHG� WKH�EUHDWKDO\]HU

WHVWLQJ��$FFRUGLQJ�WR�WKH�EUHDWK�WHVW�SULQWRXW�VOLSV��WKH�ILUVW�WHVW�SHUIRUPHG�RQ

DSSHOOHH�LQGLFDWHG�WKDW�QR�³DLU�EODQN´�WHVW��ZDV�SHUIRUPHG�DQG�WKH�EUHDWK�WHVW

VKRZHG�D�EORRG�DOFRKRO�FRQWHQW�RI�������SHUFHQW��7KH�VHFRQG� WHVW�SHUIRUPHG

RQ�DSSHOOHH� LQGLFDWHG� WKDW� DQ� ³DLU� EODQN´� WHVW�ZDV�SHUIRUPHG�� VKRZLQJ������

����������������������������������
�� $Q� DLU� EODQN� WHVW� LV� XVHG� WR� LQVXUH� WKDW� WKHUH� LV� QR� UHVLGXDO� DOFRKRO� LQ� WKH
EUHDWKDO\]HU�EHIRUH�FRQGXFWLQJ�D�EUHDWK�WHVW�



-��$��������

�����

SHUFHQW�EORRG�DOFRKRO��DQG�WKH�EUHDWK�WHVW�VKRZHG�D�EORRG�DOFRKRO� FRQWHQW�RI

������ SHUFHQW� EORRG� DOFRKRO�� $SSHOOHH� ILOHG� D�PRWLRQ� WR� VXSSUHVV� WKH� EUHDWK

WHVW� UHVXOWV�� 7KH� +RQRUDEOH� 6KDG� &RQQHOO\� KHOG� D� VXSSUHVVLRQ� KHDULQJ� RQ

)HEUXDU\����������DQG�VXSSUHVVHG�WKH�EUHDWKDO\]HU�UHVXOWV��7KLV�WLPHO\�DSSHDO

IROORZHG��$SSHOODQW�SUHVHQWV�WKH�IROORZLQJ�TXHVWLRQV�IRU�RXU�UHYLHZ�

:KHWKHU� -XGJH� &RQQHOO\� DEXVHG� KLV� GLVFUHWLRQ� LQ� UHIXVLQJ� WR
DOORZ� WKH� &RPPRQZHDOWK� WR� RIIHU� UHOHYDQW� HYLGHQFH�
DFNQRZOHGJLQJ� WKDW� WKH� &RPPRQZHDOWK� EHDUV� WKH� EXUGHQ� RI
SHUVXDVLRQ��DQG�WKHQ�UXOLQJ�WKDW�WKH�&RPPRQZHDOWK� IDLOHG�WR
PHHW� LWV� EXUGHQ�� DV�ZHOO� DV� UDLVLQJ� LVVXHV� VXD� VSRQWH��ZKLFK
ZHUH�ZDLYHG�E\�DSSHOOHH�

�� :KHWKHU� WKH� &RPPRQZHDOWK� IDLOHG� WR� RIIHU� VXIILFLHQW
HYLGHQFH�RI�FRPSOLDQFH�ZLWK�UHJXODWLRQV"

�� :KHWKHU� WKH� &RPPRQZHDOWK� IDLOHG� WR� VXIILFLHQWO\
GHPRQVWUDWH�FRPSOLDQFH�ZLWK�WKH�³WZHQW\�PLQXWH�UXOH"´

�� :KHWKHU�6JW��2WW¶V�LQDELOLW\�WR�H[SODLQ�ZK\�KLV�FHUWLILFDWH�DV
D� EUHDWK� WHVW� RSHUDWRU� FODVVLI\LQJ� KLV� TXDOLILFDWLRQ� DV
³'UDHJHU������&KDQJHRYHU´�ZDV�GLVSRVLWLYH�RI�DQ\WKLQJ"

$SSHOODQW¶V�EULHI�DW���

:KHUH�WKH�&RPPRQZHDOWK�DSSHDOV�WKH�DGYHUVH�GHFLVLRQ�RI�D�VXSSUHVVLRQ

FRXUW��ZH�PXVW� FRQVLGHU� RQO\� WKH� HYLGHQFH� RI� WKH� GHIHQVH� ZLWQHVVHV� DQG� VR

PXFK� RI� WKH� SURVHFXWLRQ
V� HYLGHQFH� DV� UHPDLQV� XQFRQWUDGLFWHG�

&RPPRQZHDOWK�Y��5RELQVRQ������$��G�������3D��������� � ,I� �WKH� HYLGHQFH

VXSSRUWV�WKH�IDFWXDO�ILQGLQJV��ZH�DUH�ERXQG�E\�VXFK�ILQGLQJV��D�UHYLHZLQJ�FRXUW

PD\� RQO\� UHYHUVH� LI� WKH� OHJDO� FRQFOXVLRQV� GUDZQ� WKHUHIURP� DUH� LQ� HUURU��

&RPPRQZHDOWK�Y��)DK\������$��G���������������3D���������3XUVXDQW�WR���
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3D�&�6�$��������K����DW�D�VXSSUHVVLRQ�KHDULQJ�³WKH�&RPPRQZHDOWK�FDUULHV�WKH

EXUGHQ�RI� SURGXFWLRQ� DQG�SHUVXDVLRQ� WR� HVWDEOLVK� E\� D� SUHSRQGHUDQFH� RI� WKH

HYLGHQFH�WKDW�WKH�HYLGHQFH�ZDV�SURSHUO\�REWDLQHG�´�&RPPRQZHDOWK�Y��&XOS�

���� $��G� ����� ���� �3D�6XSHU�� ������� 7KH� DGPLVVLELOLW\� RI� WKH� UHVXOWV� RI

FKHPLFDO�WHVWV�GHSHQGV�RQ�VWULFW�FRPSOLDQFH�ZLWK�WKH�VWDWXWRU\�UHTXLUHPHQWV�RI

��� 3D�&�6�$�� ������� DQG� WKH� UHJXODWLRQV� LQ� ��� 3D�&RGH� ��������

&RPPRQZHDOWK� Y��0DEUH\�� ���� $��G� ���� �3D�6XSHU�� ������� 6HFWLRQ� ����

SURYLGHV�LQ�SDUW�

�F�� 7HVW� UHVXOWV� DGPLVVLEOH� LQ� HYLGHQFH�� ±� ,Q� DQ\� VXPPDU\
SURFHHGLQJ� RU� FULPLQDO� SURFHHGLQJ� LQ� ZKLFK� WKH� GHIHQGDQW� LV
FKDUJHG�ZLWK�D�YLRODWLRQ�RI� VHFWLRQ�������� �� ��� WKH�DPRXQW�RI
DOFRKRO�������LQ� WKH� GHIHQGDQW¶V� EORRG�� DV� VKRZQ� E\� FKHPLFDO
WHVWLQJ� RI� WKH� SHUVRQ¶V� EUHDWK�� EORRG� RU� XULQH�� ZKLFK� WHVWV
ZHUH� FRQGXFWHG� E\� TXDOLILHG� SHUVRQV� XVLQJ� DSSURYHG
HTXLSPHQW��VKDOO�EH�DGPLVVLEOH�LQ�HYLGHQFH�

���3D��&�6�$�� �������F��� ,Q� DFFRUGDQFH�ZLWK� WKLV� VWDWXWH�� WKH�'HSDUWPHQW� RI

+HDOWK� DQG� 7UDQVSRUWDWLRQ� SURPXOJDWHG� UHJXODWLRQV� IRU� WHVWLQJ� SURFHGXUHV�

HTXLSPHQW��DQG�WUDLQLQJ�IRU�FKHPLFDO�WHVWLQJ�

7KH�SDUWLFXODU�UHJXODWLRQ�DW�LVVXH�LQ�WKH�&RPPRQZHDOWK¶V�ILUVW�TXHVWLRQ�LV

VHFWLRQ�������E������ZKLFK�SURYLGHV��³�E��3URFHGXUHV��$OFRKRO�EUHDWK�WHVWV�VKDOO

EH�FRQGXFWHG�E\�D�FHUWLILHG�EUHDWK�WHVW�RSHUDWRU�������7KH�SURFHGXUHV�IRU�DOFRKRO

EUHDWK�WHVWLQJ�VKDOO�LQFOXGH��DW�D�PLQLPXP������7ZR�FRQVHFXWLYH�DFWXDO�EUHDWK

����������������������������������
��6HFWLRQ�����K��SURYLGHV�WKDW�³>W@KH�&RPPRQZHDOWK�VKDOO�KDYH�WKH�EXUGHQ�RI
JRLQJ� IRUZDUG� ZLWK� WKH� HYLGHQFH� DQG� RI� HVWDEOLVKLQJ� WKDW� WKH� FKDOOHQJHG
HYLGHQFH� ZDV� QRW� REWDLQHG� LQ� YLRODWLRQ� RI� GHIHQGDQW¶V� ULJKWV�´� ��� 3D�&�6�$�
������K��
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WHVWV��ZLWKRXW� D� UHTXLUHG�ZDLWLQJ� SHULRG� EHWZHHQ� WKH� WZR� WHVWV�´� ��� 3D�&RGH

��������E������-XGJH�&RQQHOO\�IRXQG�WKDW�WKH�&RPPRQZHDOWK�GLG�QRW�PHHW�LWV

EXUGHQ�EHFDXVH�LW�GLG�³QRW�SXW�IRUWK�DQ\�HYLGHQFH�WR�DGHTXDWHO\�GHPRQVWUDWH

LWV�VXEVWDQWLDO�FRPSOLDQFH�ZLWK�WKH�UHJXODWLRQV�´�7ULDO�FRXUW�RSLQLRQ����������DW

���

8SRQ� UHYLHZLQJ� WKH� &RPPRQZHDOWK¶V� EULHI�� LW� LV� FOHDU� WKDW� LW� GRHV� QRW

XQGHUVWDQG� -XGJH� &RQQHOO\¶V� UXOLQJ� RQ� WKH� EUHDWKDO\]HU� WHVWLQJ� UHVXOWV�� 7KH

&RPPRQZHDOWK� PLVWDNHQO\� DUJXHV� WKDW� WKH� VXSSUHVVLRQ� RI� WKH� EUHDWK� WHVWV

UHVXOWHG� IURP� -XGJH� &RQQHOO\� ILQGLQJ� WKDW� WKH� ³DLU� EODQN´� WHVW� SHUIRUPHG� LQ

EHWZHHQ� WKH� DSSHOOHH¶V� EUHDWK� WHVWV� YLRODWHG� WKH� UHJXODWLRQ� UHTXLULQJ� WZR

FRQVHFXWLYH� DFWXDO� EUHDWK� WHVWV�� ,Q� IDFW�� -XGJH� &RQQHOO\� FRQFOXGHG� WKDW� WKH

DOFRKRO�EUHDWK�WHVW�HTXLSPHQW�XVHG�RQ�DSSHOOHH�GLG�QRW�SURSHUO\�FOHDU�UHVLGXDO

DOFRKRO� DW� WKH� WLPH� WKH� ILUVW� EUHDWK� WHVW� ZDV� DGPLQLVWHUHG� EHFDXVH� WKH� ILUVW

EUHDWK� WHVW� SULQWRXW� VOLS� VWDWHG� ³DLU� EODQN´� WHVW� QRW� SHUIRUPHG��� 7KXV�� -XGJH

����������������������������������
��7KH�GLVVHQW�GRHV�QRW�DJUHH�WKDW�-XGJH�&RQQHOO\¶V�RSLQLRQ�³FRQFOXGHV�WKDW�WKH
PDFKLQH� GLG� QRW� SURSHUO\� FOHDU� UHVLGXDO� DOFRKRO´� EHFDXVH� WKH� MXGJH� GLG� QRW
DGRSW� WKH� DSSHOOHH¶V� DOOHJDWLRQV�� EXW�PHUHO\� VWDWHG�ZKDW� WKH\�ZHUH��'LVVHQW�
(DNLQ��-���,Q�KLV�RSLQLRQ��-XGJH�&RQQHOO\�TXRWHG�WKH�UHJXODWLRQ�DW�LVVXH��VHFWLRQ
������E������ZKLFK�UHTXLUHV�³WZR�FRQVHFXWLYH�DFWXDO�EUHDWK�WHVWV�´�+H�QH[W�VHW
IRUWK�DSSHOOHH¶V�FRQWHQWLRQ�WKDW�WKLV�UHJXODWLRQ�ZDV�QRW�FRPSOLHG�ZLWK�EHFDXVH
WKH� SULQWRXW� IURP� WKH� ILUVW� EUHDWK� WHVW� VKRZHG� WKDW� QR� DLU� EODQN� WHVW� ZDV
SHUIRUPHG��WKXV�WKH�EUHDWKDO\]HU�PXVW�QRW�KDYH�FOHDUHG�WKH�UHVLGXDO�DOFRKRO�LQ
WKH� PDFKLQH� EHFDXVH� WKDW� LV� WKH� UHVXOW� RI� DQ� DLU� EODQN� WHVW�� $GGUHVVLQJ
DSSHOOHH¶V�FRQWHQWLRQ�DQG�WKH�&RPPRQZHDOWK¶V�EXUGHQ��-XGJH�&RQQHOO\�VWDWHG
WKDW

>W@KH� VSHFLILF� FODLPV� RI� WKH� GHIHQGDQW� UHTXLUH� WKDW� WKH
&RPPRQZHDOWK� SURYLGH� PRUH� WKDQ� PHUH� UHIHUHQFH� WR� WKH
FDOLEUDWLRQ� FHUWLILFDWH�� DFFXUDF\� UHSRUW� RI� WKH� >EUHDWKDO\]HU@�
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&RQQHOO\� KHOG� WKDW� WZR� FRQVHFXWLYH� DFWXDO� EUHDWK� WHVWV� ZHUH� QRW� REWDLQHG

EHFDXVH�RQH�EUHDWK�WHVW�GLG�QRW�SHUIRUP�DQ�³DLU�EODQN´�WHVW�DQG�WKH�RWKHU�GLG�

2XU� UHVHDUFK� UHYHDOV� QR� FDVH� ODZ�DGGUHVVLQJ�ZKHWKHU� WZR� EUHDWK� WHVWV

WKDW�SURGXFH�SULQWRXW�VOLSV�WKDW�GR�QRW�UHIOHFW�WKH�VDPH�SHUWLQHQW� LQIRUPDWLRQ

FRQVWLWXWH�³FRQVHFXWLYH�DFWXDO�EUHDWK�WHVWV´�XQGHU�WKH� UHJXODWLRQV���2EYLRXVO\

����������������������������������������������������������������������������������������������������������������
DQG� WKH�3HQQV\OYDQLD�%XOOHWLQ�� �� �� $V� WKH�&RPPRQZHDOWK�KDV
QRW� SXW� IRUWK� DQ\� HYLGHQFH� WR� DGHTXDWHO\� GHPRQVWUDWH� LWV
VXEVWDQWLDO� FRPSOLDQFH� ZLWK� WKH� UHJXODWLRQV�� GHIHQGDQW� LV
HQWLWOHG�WR�WKH�VXSSUHVVLRQ�RI�WKH�EUHDWK�WHVW�UHVXOWV�

7ULDO� &RXUW� 2SLQLRQ�� �������� DW� ��� �HPSKDVLV� DGGHG��� ,W� LV� FOHDU� WKDW� -XGJH
&RQQHOO\¶V� FRQFOXVLRQ� WKDW� WKH� &RPPRQZHDOWK� GLG� QRW� SURYLGH� DGHTXDWH
HYLGHQFH� WR� GHPRQVWUDWH� FRPSOLDQFH�ZLWK� WKH� UHJXODWLRQ� UHTXLULQJ� WZR� DFWXDO
FRQVHFXWLYH�EUHDWK�WHVWV�ZDV�EDVHG�XSRQ�WKH�LVVXH�SUHVHQWHG�E\�WKH�DSSHOOHH
�L�H��QR�DLU�EODQN�WHVW�LQGLFDWHV�QR�FOHDULQJ�RI�UHVLGXDO�DOFRKRO��DQG�WKH�ODFN�RI
HYLGHQFH�IURP�WKH�&RPPRQZHDOWK�ZLWK�UHVSHFW�WR�WKDW�LVVXH�

�� 7KHUH� DUH� WZR� &RPPRQZHDOWK� &RXUW� FDVHV� WKDW� DGGUHVV� SULQWRXWV� IURP
EUHDWKDO\]HU� PDFKLQHV�� &RPPRQZHDOWK� Y�� :L[RQ�� ���� $��G� ���
�3D�&PZOWK�� ������� DQG� &RPPRQZHDOWK� Y�� )HOOPHWK�� ���� $��G� ����
�3D�&PZOWK�� ������� � ,Q� :L[RQ�� WKH� &RPPRQZHDOWK� &RXUW� DGGUHVVHG� D
VLWXDWLRQ�ZKHUH� WKH�EUHDWKDO\]HU�GLG�QRW� SULQW� RXW� WKH� WHVW� UHVXOW�� 7KH�RIILFHU
SHUIRUPLQJ� WKH� WHVW�� KRZHYHU�� VDZ� WKH� WHVW� UHVXOW� RQ� WKH� GLVSOD\� RI� WKH
EUHDWKDO\]HU�� 7KH� FRXUW� RSLQHG� WKDW� ³>D@Q� DFFXUDWH� PDFKLQH� SULQWRXW� LV� QRW
QHFHVVDU\�IRU�WKH�WHVW�WR�EH�VXFFHVVIXO��$OO�WKDW�LV�QHFHVVDU\�LV�WKDW�WKH�YLVXDO
UHDGLQJ� RI� WKH� UHVXOW� LV� DFFXUDWH�´� :L[RQ�� ���� $��G� DW� ����� 7KH
&RPPRQZHDOWK� &RXUW� KHOG� WKDW� EHFDXVH� WKH� RIILFHU� FRXOG� WHVWLI\� WR� WKH
DFFXUDF\�RI�KLV�YLVXDO�UHDGLQJ�RI�WKH�GLVSOD\��WKH�PLVVLQJ�SULQWRXW�GLG�QRW�MXVWLI\
UHTXHVWLQJ� :L[RQ� WR� WDNH� D� VHFRQG� EUHDWK� WHVW�� &RQVHTXHQWO\�� WKH
&RPPRQZHDOWK� &RXUW� FRQFOXGHG� WKDW� :L[RQ¶V� OLFHQVH� VKRXOG� QRW� KDYH� EHHQ
VXVSHQGHG�IRU�UHIXVDO�WR�WDNH�WKH�VHFRQG�WHVW�

����,Q�)HOOPHWK��VXSUD��WKH�RIILFHU�FRQGXFWHG�D�VDPSOH�WHVW�EHIRUH�FRQGXFWLQJ
WKH�EUHDWK�WHVW�RQ�)HOOPHWK��7KH�SULQWRXW�IURP�WKH�VDPSOH�WHVW�GLG�QRW�DGYDQFH
RXW� RI� WKH� PDFKLQH�� :KHQ� WKH� EUHDWK� WHVW� ZDV� WDNHQ�� WKH� UHVXOWV� ZHUH
VXSHULPSRVHG� XSRQ� WKH� VDPSOH� UHDGLQJ� SULQWRXW�� 7KH� &RPPRQZHDOWK� &RXUW
KHOG�WKDW�WKH�WHVW�ZDV�YDOLG�EHFDXVH�WKH�WHVWLQJ�RIILFHU�FRXOG�UHDG�WKH�UHVXOW�RQ
WKH�VXSHULPSRVHG�SULQWRXW�DQG�WKUHH�RIILFHUV�WHVWLILHG�WKDW�WKH\�VDZ�WKH�OLTXLG
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ZKHWKHU�DQ�³DLU�EODQN´�WHVW�ZDV�SHUIRUPHG�LV�LPSRUWDQW�EHFDXVH�LW�LQGLFDWHV�LI

WKHUH� LV� UHVLGXDO� DOFRKRO� LQ� WKH� PDFKLQH� ZKLFK� ZRXOG� DIIHFW� WKH� EUHDWK� WHVW

UHVXOWV��+HUH��ZH�KDYH�RQH� WHVW�SULQWRXW�VKRZLQJ�DQ�³DLU�EODQN´�WHVW�ZDV�QRW

SHUIRUPHG�ZLWK�WKH�EUHDWK�WHVW�DQG�WKH�RWKHU�VKRZLQJ�WKH�³DLU�EODQN´�WHVW�ZDV

SHUIRUPHG� ZLWK� WKH� EUHDWK� WHVW�� ,Q� RUGHU� WR� FRPSO\� ZLWK� WKH� VWDWXWH� DQG

UHJXODWLRQV��WKH�&RPPRQZHDOWK�PXVW�VKRZ�WKDW�WZR�FRQVHFXWLYH�DFWXDO�EUHDWK

WHVWV�ZHUH�SHUIRUPHG�

,Q� &RPPRQZHDOWK� Y�� 6FKUDI�� ���� $��G� ���� �3D�&PZOWK�� ������� WKH

3HQQV\OYDQLD�'HSDUWPHQW�RI�7UDQVSRUWDWLRQ�DVVHUWHG�WKDW�WKH�ZRUG�DFWXDO�LQ�LWV

UHJXODWLRQ� UHTXLULQJ� WZR� FRQVHFXWLYH� DFWXDO� EUHDWK� WHVWV� ³UHTXLUHV� D� WHVW� DW

ZKLFK� D� YDOLG� UHDGLQJ� LV� REWDLQHG�´� ,G�� DW� ����� 7KH� &RPPRQZHDOWK� &RXUW

DFFHSWHG� WKH� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ¶V� LQWHUSUHWDWLRQ� RI� LWV� RZQ

UHJXODWLRQ��,G�

����������������������������������������������������������������������������������������������������������������
FU\VWDO�GLVSOD\�RI�WKH�WHVW�UHVXOW�RQ�WKH�EUHDWKDO\]HU��7KHUHIRUH��WKH�VXVSHQVLRQ
RI�)HOOPHWK¶V�OLFHQVH�IRU�UHIXVDO�WR�WDNH�D�VHFRQG�WHVW�ZDV�UHYHUVHG�EHFDXVH�WKH
ILUVW�WHVW�KH�VXEPLWWHG�WR�ZDV�YDOLG�

����7KH�VLWXDWLRQ�LQ�WKH�SUHVHQW�FDVH�LV�GLIIHUHQW� IURP�WKRVH�SUHVHQW�LQ�:L[RQ
DQG�)HOOPHWK��,QLWLDOO\��ZH�QRWH�WKDW�:L[RQ�DQG�)HOOPHWK�DURVH�SULRU�WR�WKH
UHJXODWRU\� UHTXLUHPHQW� IRU� WZR� FRQVHFXWLYH� DFWXDO� EUHDWK� WHVWV�� $V� D� UHVXOW�
WKRVH�FDVHV�GLG�QRW�DGGUHVV�WKH�LVVXH�RI�LQFRQVLVWHQF\�EHWZHHQ�WZR�EUHDWK�WHVW
SULQWRXWV�� 6HUJHDQW� 2WW� WHVWLILHG� WKDW� KH� GLG� QRW� NQRZ� ZK\� WKH� SULQWRXWV
VKRZHG�FRQIOLFWLQJ�LQIRUPDWLRQ��1�7�����������DW��������)XUWKHUPRUH��6HUJHDQW
2WW� GLG� QRW� WHVWLI\� DV� WR� YLVXDOO\� UHDGLQJ� WKH� UHVXOWV� IURP� WKH� GLVSOD\� RI� WKH
EUHDWKDO\]HU��)RU�WKHVH�UHDVRQV��ZH�ILQG�:L[RQ�DQG�)HOOPHWK�LQDSSOLFDEOH�WR
WKH�SULQWRXW�LVVXH�LQ�WKLV�FDVH��0RUHRYHU��ZH�DUH�QRW�ERXQG�E\�GHFLVLRQV�IURP
WKH�&RPPRQZHDOWK�&RXUW�
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7KHUH�ZHUH�WZR�FRQVHFXWLYH�WHVWV�WDNHQ�RI�DSSHOOHH¶V�EUHDWK��,Q�RUGHU�IRU

HDFK�WHVW�WR�EH�YDOLG��WKH�UHVXOWV�RI�HDFK�VKRXOG�FRQWDLQ�LQIRUPDWLRQ�SHUWLQHQW

WR� ILQGLQJ� WKDW� WKH� PDFKLQH� GLG� QRW� PDOIXQFWLRQ�� +HUH�� WKH� UHVXOW� RI� HDFK

GLIIHUHG�DV�WR�ZKHWKHU�DQ�³DLU�EODQN´�WHVW�ZDV�SHUIRUPHG��7KLV�LQIRUPDWLRQ�FDQ

DIIHFW�WKH�UHVXOWV�RI�WKH�WHVW��2Q�FURVV�H[DPLQDWLRQ��6HUJHDQW�2WW�WHVWLILHG�WKDW

KH�KDG�QR�LGHD�ZK\�WKH�WHVW�UHVXOWV�GLIIHUHG��1R�RWKHU�HYLGHQFH�ZDV�SUHVHQWHG

WR�H[SODLQ�WKLV�SDUWLFXODU�FRQIOLFWLQJ�UHVXOW�LQ�WKH�SULQWRXWV��

,Q� LWV� EULHI�� WKH� &RPPRQZHDOWK� DVVHUWV� WKDW� -XGJH� &RQQHOO\� UHIXVHG� WR

DOORZ� LW� WR� SUHVHQW� UHOHYDQW� HYLGHQFH� UHJDUGLQJ� WKH� PDFKLQH�� 7KH� SURIIHU� RI

HYLGHQFH��KRZHYHU��ZDV�WR�H[SODLQ�ZK\�³'U\�*DV�$FFXUDF\�7HVW´�SULQWHG�RQ�WKH

VOLSV�DQG�ZK\�DQ�³DLU�EODQN´�WHVW�ZDV�SHUIRUPHG�LQ�EHWZHHQ�HDFK�EUHDWK�WHVW�

$SSHOODQW¶V� EULHI� DW� ���� $� VHSDUDWH� LVVXH� GLVFXVVHG� GXULQJ� WKH� VXSSUHVVLRQ

KHDULQJ� ZDV� WKDW� WKH� SULQWRXW� VOLSV� SULQWHG� ³'U\� *DV� $FFXUDF\� 7HVW´� ZKHQ

6HUJHDQW�2WW�FRQGXFWHG�WKH�DFFXUDF\�WHVWLQJ�EHIRUH�DQG�DIWHU�DGPLQLVWHULQJ�WKH

EUHDWK� WHVWV�� 7KLV� LV� VLJQLILFDQW� EHFDXVH�3HQQV\OYDQLD� GRHV�QRW� DOORZ�GU\�JDV

WHVWLQJ� RI� EUHDWKDO\]HUV�� EXW� UDWKHU� RQO\� DOORZV� DTXHRXV� VROXWLRQ� WHVWLQJ� IRU

����������������������������������
��7KH�&RPPRQZHDOWK�SUHVHQWHG�WKH�FDOLEUDWLRQ�FHUWLILFDWH�RI�DFFXUDF\�DQG�WKH
3HQQV\OYDQLD� %XOOHWLQ� WR� SURYH� WKDW� WKH� PDFKLQH� XVHG� LQ� WKLV� FDVH� GLG� QRW
PDOIXQFWLRQ��7KLV�HYLGHQFH� LV�QRW� GLVSRVLWLYH��7KH� FHUWLILFDWH� RQO\� SURYHV� WKDW
³WKH� GHYLFH� ZDV� SURSHUO\� WHVWHG� DQG� WKDW� GXULQJ� WHVWLQJ� LW� KDG� GHOLYHUHG� DQ
DFFXUDWH�UHDGLQJ�������>WKH@�FHUWLILFDWHV�G>R@�QRW�SURYLGH�SUHVXPSWLYH�HYLGHQFH
WR�WKH�MXU\�RQ�WKH�DFFXUDF\�RI�>EUHDWK@�WHVW�UHVXOWV�LQ�TXHVWLRQ�EXW�UDWKHU�>DUH@
SUHVXPSWLYH� HYLGHQFH� RQO\� RI� WKH� DFFXUDF\� RI� WKH� WHVWLQJ� HTXLSPHQW�´
&RPPRQZHDOWK� Y�� 6ORDQ�� ���� $��G� ����� ������� �3D�6XSHU�� ������� 7KH
3HQQV\OYDQLD� %XOOHWLQ� RQO\� SURYHV� WKDW� WKH� HTXLSPHQW� LV� DSSURYHG� E\� WKH
'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ�� &RPPRQZHDOWK� Y�� &XOS�� ���� $��G� ���
�3D�6XSHU��������
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DFFXUDF\���)XUWKHU��6HUJHDQW�2WW� WHVWLILHG�WKDW�KH�GLG� LQGHHG�XVH� DQ�DTXHRXV

VROXWLRQ� WR� WHVW� WKH�PDFKLQH� DQG� WKDW� WKH� SULQWRXW� VWDWLQJ� WKDW� GU\� JDV� ZDV

XVHG� WR� WHVW� WKH� DFFXUDF\� ZDV� D� JOLWFK� RI� WKH� PDFKLQH� EDVHG� RQ� WKH

PDQXIDFWXUHU� SURJUDPPLQJ� WKH�PDFKLQHV� WR� SULQW� WKDW�PHVVDJH� EHFDXVH� GU\

JDV�LV�ZKDW�PRVW�VWDWHV�XVH�WR�WHVW�IRU�DFFXUDF\��1�7�����������DW���������-XGJH

&RQQHOO\� GLG� QRW� EDVH� KLV� GHFLVLRQ� WR� VXSSUHVV� WKH� WHVW� UHVXOWV� RQ� WKLV

LQFRQVLVWHQF\�RU�WKH�IDFW�WKDW�DQ�³DLU�EODQN´�WHVW�ZDV�SHUIRUPHG�LQ�EHWZHHQ�WKH

WZR�EUHDWK�WHVWV��7KHUHIRUH��WKH�WHVWLPRQ\�RIIHUHG�ZDV�QRW�UHOHYDQW�WR�SURYLQJ

ZKHWKHU�WKH�PDFKLQH�PDOIXQFWLRQHG�ZKLOH�WDNLQJ�WKH�EUHDWK�WHVWV��:H�ILQG�WKDW

WKH� &RPPRQZHDOWK� KDV� QRW� SUHVHQWHG� VXIILFLHQW� HYLGHQFH� WR� SURYH� WKDW� LW

REWDLQHG�WZR�YDOLG�EUHDWK�WHVWV�LQ�FRPSOLDQFH�ZLWK�WKH�UHJXODWLRQV�

$SSHOODQW�QH[W� FRQWHQGV� WKDW� WKH� LVVXH�RI�ZKHWKHU� LW� FRPSOLHG�ZLWK� WKH

³WZHQW\�PLQXWH� UXOH´�� ZDV� ZDLYHG� E\� DSSHOOHH� DQG� LPSURSHUO\� UDLVHG� VXD

����������������������������������
�����3D��&RGH���������E�����

��7KH�WZHQW\�PLQXWH�UXOH�SURYLGHV�WKDW�

7KH�SHUVRQ�WR�EH�WHVWHG�ZLWK�EUHDWK� WHVW� HTXLSPHQW� VKDOO� EH
NHSW�XQGHU� REVHUYDWLRQ�E\� D� SROLFH� RIILFHU� RU� FHUWLILHG�EUHDWK
WHVW�RSHUDWRU�IRU�DW�OHDVW����FRQVHFXWLYH�PLQXWHV�LPPHGLDWHO\
SULRU�WR�DGPLQLVWUDWLRQ�RI�WKH�ILUVW�DOFRKRO�EUHDWK�WHVW�JLYHQ�WR
WKH� SHUVRQ�� GXULQJ� ZKLFK� WLPH� WKH� SHUVRQ� PD\� QRW� KDYH
LQJHVWHG� DOFRKROLF� EHYHUDJHV� RU� RWKHU� IOXLGV�� UHJXUJLWDWHG�
YRPLWHG�� HDWHQ� RU� VPRNHG�� &XVWRG\� RI� WKH� SHUVRQ� PD\� EH
WUDQVIHUUHG�WR�DQRWKHU�RIILFHU�RU�FHUWLILHG�EUHDWK�WHVW�RSHUDWRU
GXULQJ�WKH����FRQVHFXWLYH�PLQXWHV�RU�ORQJHU�SHULRG�DV�ORQJ�DV
WKH�SHUVRQ� WR� EH� WHVWHG� LV� XQGHU� REVHUYDWLRQ� IRU� DW� OHDVW� ��
FRQVHFXWLYH� PLQXWHV� SULRU� WR� LQLWLDO� DGPLQLVWUDWLRQ� RI� WKH
DOFRKRO�EUHDWK�WHVW�

���3D��&RGH���������D��
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VSRQWH� E\� WKH� WULDO� FRXUW�� 5XOH� ���� RI� WKH� 3HQQV\OYDQLD� 5XOHV� RI� &ULPLQDO

3URFHGXUH�SURYLGHV�WKDW�D�PRWLRQ�WR�VXSSUHVV�³VKDOO�VWDWH�VSHFLILFDOO\�DQG�ZLWK

SDUWLFXODULW\� WKH� HYLGHQFH� VRXJKW� WR� EH� VXSSUHVVHG�� WKH� JURXQGV� IRU

VXSSUHVVLRQ�� DQG� WKH� IDFWV� DQG� HYHQWV� LQ� VXSSRUW� WKHUHRI�´� ��� 3D�&�6�$�

������G��� ,Q� DGGLWLRQ�� LI� DQ� LVVXH� LV� QRW� UDLVHG� LQ� D�PRWLRQ� WR� VXSSUHVV� LW� LV

ZDLYHG�����3D��&�6�$��������E���6HH�H�J���&RPPRQZHDOWK�Y��:LOOLDPV�����

$��G�������3D���������,Q�WKLV�FDVH��DSSHOOHH�ILOHG�SUH�WULDO�GLVFRYHU\�UHTXHVWV

ZLWK�WKH�&RPPRQZHDOWK�RQ�1RYHPEHU�����������$SSHOOHH¶V�PRWLRQ�WR�VXSSUHVV

ZDV�ILOHG�RQ�1RYHPEHU�����������$W�WKDW�WLPH��WKH�&RPPRQZHDOWK�KDG�QRW�\HW

DQVZHUHG� WKH� GLVFRYHU\� UHTXHVWV�� 7KHUHIRUH�� LQ� KLV� PRWLRQ�� ³>G@HIHQGDQW

UHVHUYH>G@�WKH�ULJKW�WR�ILOH�DGGLWLRQDO�SUH�WULDO�PRWLRQV�DQG�UHDVRQV�SHQGLQJ�WKH

UHFHLSW�RI�GLVFRYHU\�PDWHULDO�´�$SSHOOHH¶V�PRWLRQ�WR�VXSSUHVV�����������������

7KH� &RPPRQZHDOWK� GLG� QRW� VXSSO\� D� GLVFRYHU\� UHVSRQVH� XQWLO� )HEUXDU\� ��

������ WZR� GD\V� EHIRUH� WKH� VXSSUHVVLRQ� KHDULQJ�� $W� WKH� KHDULQJ�� DSSHOOHH

VSHFLILFDOO\�UDLVHG�DQG�GHYHORSHG�WKH�LVVXH�RI�WKH�WZHQW\�PLQXWH�UXOH�GXULQJ�KLV

FURVV�H[DPLQDWLRQ�RI�6HUJHDQW�2WW��1�7�����������DW��������7KH�&RPPRQZHDOWK

GLG�QRW�REMHFW�WR�WKLV�OLQH�RI�TXHVWLRQLQJ��)XUWKHUPRUH��DSSHOOHH�UHIHUHQFHG�WKLV

LVVXH�LQ�KLV�EULHI�LQ�VXSSRUW�RI�PRWLRQ� WR�VXSSUHVV� ILOHG�DIWHU� WKH�VXSSUHVVLRQ

KHDULQJ��ZKHUHLQ� KH� VWDWHG� WKDW� ³>G@HIHQGDQW¶V� EUHDWK� WHVW� UHVXOWV� VKRXOG� EH

VXSSUHVVHG� IRU� WKH� UHDVRQV� VWDWHG�DERYH� >LH�� WKH�PDOIXQFWLRQLQJ@�� DV�ZHOO� DV

WKH�RWKHU�YLRODWLRQV�RI� WKH�5HJXODWLRQV�FLWHG�GXULQJ� WKH�VXSSUHVVLRQ�KHDULQJ�´
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5��DW���D��%DVHG�XSRQ�WKH�UHFRUG��ZH�ILQG�WKDW�DSSHOOHH�GLG�QRW�ZDLYH�WKH�LVVXH

RI�WKH�WZHQW\�PLQXWH�UXOH�

:H�DOVR�UHMHFW�WKH�&RPPRQZHDOWK¶V�DUJXPHQW�WKDW�WKH�WULDO� FRXUW�HUUHG

E\� JLYLQJ� D� VXSSOHPHQWDO� UHDVRQ� IRU� VXSSUHVVLQJ� WKH� EUHDWK� WHVWV�� $SSHOOHH

GHYHORSHG� WHVWLPRQ\� RQ� WKLV� LVVXH� GXULQJ� FURVV�H[DPLQDWLRQ� RI� 6HUJHDQW� 2WW

ZLWKRXW�REMHFWLRQ�IURP�WKH�&RPPRQZHDOWK��&OHDUO\��SROLFH�FRPSOLDQFH�ZLWK�WKH

UHJXODWLRQV� ZDV� DW� LVVXH� LQ� WKLV� FDVH�� -XGJH� &RQQHOO\� IRXQG� WKH� WHVWLPRQ\

GHYHORSHG�E\�DSSHOOHH�ZLWK�UHVSHFW�WR�WKH� WZHQW\�PLQXWH� UXOH�DOVR�ZDUUDQWHG

VXSSUHVVLRQ�RI�WKH�EUHDWK�WHVW�UHVXOWV��2IILFHU�&DQILHOG�WHVWLILHG�WKDW�KH�VWRSSHG

DSSHOOHH�DW������D�P��7KH�SULQWRXWV�IURP�WKH�EUHDWKDO\]HU�UHYHDO�WKDW�WKH�ILUVW

EUHDWK� WHVW� ZDV� WDNHQ� DW� ����� D�P�� 7KH� RQO\� H[SODQDWLRQ� RIIHUHG� E\� WKH

&RPPRQZHDOWK� IRU� WKH� VHYHQWHHQ�PLQXWH� ODSVH� LQ� WLPH�� UDWKHU� WKDQ� WZHQW\

PLQXWHV��ZDV�WKDW�WKH�RIILFHU¶V�ZDWFK�RU�WKH�WLPH�VHW�RQ�WKH�EUHDWKDO\]HU�PD\

QRW� KDYH� EHHQ� DFFXUDWH�� :H� DJUHH� ZLWK� -XGJH� &RQQHOO\� WKDW� WKH

&RPPRQZHDOWK�IDLOHG�WR�RYHUFRPH�LWV�EXUGHQ�RI�SURYLQJ�VWULFW�FRPSOLDQFH�ZLWK

WKH�UHJXODWLRQV�

:H�UHMHFW�WKH�&RPPRQZHDOWK¶V�ILQDO�FRQWHQWLRQ�WKDW�LW�VKRXOG�KDYH�EHHQ

DOORZHG� WR� SUHVHQW� WHVWLPRQ\� H[SODLQLQJ� ZK\� 6HUJHDQW� 2WW¶V� EUHDWK� WHVW

RSHUDWRU� FHUWLILFDWH� FODVVLILHG� KLV� TXDOLILFDWLRQ� DV� 'UDHJHU� ����� &KDQJHRYHU��

7KH�UHJXODWLRQV�SURYLGH�WKDW�EUHDWK�WHVW�RSHUDWRUV�DUH�³LVVXHG�FHUWLILFDWHV������

����������������������������������
�� 7KH� PDFKLQH� XVHG� WR� WHVW� DSSHOOHH� ZDV� D� 'UDHJHU� ����� 0RGHO�� 7KH� LVVXH
UDLVHG� DW� WKH� VXSSUHVVLRQ� KHDULQJ� ZDV� ZK\� 6HUJHDQW� 2WW¶V� FHUWLILFDWH� VWDWHG
'UDHJHU������&KDQJHRYHU��UDWKHU�WKDQ�'UDHJHU������PRGHO�
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>ZKLFK@� TXDOLI>\� WKHP@� WR� RSHUDWH� RQO\� �� �� �� >WKH@� HTXLSPHQW� RQ� ZKLFK� WKH\

DFWXDOO\� UHFHLYHG� LQVWUXFWLRQ�´� ��� 3D�� &RGH� �� ������F������ ,Q� D� IRRWQRWH�� WKH

WULDO� FRXUW�PHUHO\� QRWHG� WKDW� ³6JW�� 2WW� ZDV� QRW� DEOH� WR� RIIHU� DQ� H[SODQDWLRQ

UHJDUGLQJ� WKH� UHIHUHQFH� WR� WKH� 'UDHJHU� �����&KDQJHRYHU� RQ� KLV� FHUWLILFDWH�

DQG�VXFK�FDVWV�IXUWKHU�GRXEW�DV�WR�WKH�&RPPRQZHDOWK�KDYLQJ�PHW�LWV�EXUGHQ�RI

SURRI�DV�WR�FRPSOLDQFH�ZLWK�WKH�UHJXODWLRQV�´�7ULDO�FRXUW�RSLQLRQ����������DW���

Q����,Q�LWV�EULHI�WKH�&RPPRQZHDOWK�DUJXHV�WKDW�/LHXWHQDQW�'RPEURZVNL�FRXOG

KDYH� H[SODLQHG� ZK\� 6HUJHDQW� 2WW¶V� FHUWLILFDWH� OLVWHG� WKH� PDFKLQH� DV� D

FKDQJHRYHU�� EXW� WKH� FRXUW� SUHFOXGHG� WKLV� WHVWLPRQ\�� �:H� ILQG� WKLV� DUJXPHQW

ZLWKRXW�PHULW�EHFDXVH�WKH�WULDO�FRXUW�GLG�QRW�SUHYHQW�WKH�&RPPRQZHDOWK�IURP

SUHVHQWLQJ� HYLGHQFH� WR� H[SODLQ� WKH� FHUWLILFDWH� E\� YLUWXH� RI� WKH� IDFW� WKDW� WKH

&RPPRQZHDOWK��QHYHU�RIIHUHG�VXFK�WHVWLPRQ\�DW�WKH�KHDULQJ��,Q�DGGLWLRQ��WKH

GLVFUHSDQF\�LQ�6HUJHDQW�2WW¶V�FHUWLILFDWH�ZDV�QRW�UHOLHG�XSRQ�E\�WKH�WULDO�FRXUW

WR�VXSSUHVV�WKH�EUHDWK�WHVWV�

)RU� WKH� IRUHJRLQJ� UHDVRQV�� ZH� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� FRUUHFWO\

VXSSUHVVHG� WKH� EUHDWK� WHVW� UHVXOWV� EHFDXVH� WKH� HYLGHQFH� VXSSRUWV� LWV� IDFWXDO

ILQGLQJV�DQG�LWV�OHJDO�FRQFOXVLRQV�GUDZQ�WKHUHIURP�

2UGHU�DIILUPHG�

'LVVHQWLQJ�2SLQLRQ�E\�($.,1��-�
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&20021:($/7+�2)�3(116</9$1,$� � ,1�7+(�683(5,25�&2857�2)
$SSHOODQW � ��3(116</9$1,$

�
Y� �

�
'$1,(/�&/<'(�672236� �

$SSHOOHH � 1R������3LWWVEXUJK�����

$SSHDO�IURP�WKH�6XSSUHVVLRQ�2UGHU�HQWHUHG
0DUFK����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI

(ULH�&RXQW\��&ULPLQDO�1R�������RI�����

%()25(� ($.,1��6&+,//(5�DQG�2/6=(:6.,��--�
3(7��)25�5($5*80(17�'(1,('��������

',66(17,1*�23,1,21�%<�($.,1��-�� )LOHG�'HFHPEHU���������

,�FDQQRW�ILQG�WKH�UHFRUG�RI�WKH�RIILFHU¶V�FRPSOLDQFH�ZLWK� WKH� UHJXODWLRQV

LQDGHTXDWH���$FFRUGLQJO\��,�PXVW�GLVVHQW�

,� FDQQRW� DJUHH� -XGJH�&RQQHOO\� FRQFOXGHV� WKH�PDFKLQH� GLG� QRW� SURSHUO\

FOHDU�UHVLGXDO�DOFRKRO��ZKLOH� WKH�PDMRULW\�VR�ILQGV�� ,� FDQQRW� ORFDWH� WKLV� LQ� WKH

UHFRUG���+LV�RSLQLRQ�VWDWHV�WKLV�LV�DSSHOOHH¶V�DOOHJDWLRQ��EXW�QRZKHUH�GRHV�WKH

MXGJH�DGRSW�WKDW�DOOHJDWLRQ�±�LQ�WKH�HQG��KH�VD\V�RQO\�³WKH�&RPPRQZHDOWK�KDV

QRW� SXW� IRUWK� DQ\� HYLGHQFH� WR� DGHTXDWHO\� GHPRQVWUDWH� LWV� VXEVWDQWLDO

FRPSOLDQFH�ZLWK�WKH�UHJXODWLRQV�´

:KLOH� WKH�HYLGHQFH� LV�PXGGOHG� LQ� LWV�SUHVHQWDWLRQ��PXFK�RI� WKH� VSHFLILF

WHVWLPRQ\� FRPLQJ� GXULQJ� FURVV�H[DPLQDWLRQ�� WKH� HYLGHQFH� RI� FRPSOLDQFH� LV

QHYHUWKHOHVV�WKHUH���2Q�WKH�DLU�EODQN�PDWWHU��WKH�UHFRUG�VKRZV�

�����DFFXUDF\�WHVW�FRPSOHWH��1�7��������
�����DLU�EODQN�WHVW��1�7�����������
�����ILUVW�³UHDO´�WHVW��1�7��������
�����DLU�EODQN�WHVW��1�7��������
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�����VHFRQG�³UHDO´�WHVW��1�7��������
�����DFFXUDF\�WHVW��1�7��������
7R�VD\�WKH�&RPPRQZHDOWK�³GLG�QRW�SXW�IRUWK�DQ\�HYLGHQFH´�RQ�WKLV�SRLQW

LV�QRW�FRQVLVWHQW�ZLWK�WKLV�UHFRUG��ZKLFK�FRQWDLQV�HYHU\WKLQJ� UHTXLUHG�� �7KHUH

ZDV�DQ�RSHQLQJ�DFFXUDF\�WHVW��WZR�³UHDO´�WHVWV��HDFK�SUHFHGHG�E\�DQ�DLU�EODQN

WHVW��DQG�D�FORVLQJ�DFFXUDF\�WHVW���:KDW�LV�ODFNLQJ��,�FDQQRW�VD\�

7KH�RQO\�VLJQLILFDQW�FRQIXVLRQ�FDPH�IURP�WKH�SULQWRXWV��DQG�LI�WKHUH�ZHUH

GLVFUHSDQFLHV� WR� EH� H[SODLQHG�� WKH� FRXUW� VKRXOG� KDYH� SHUPLWWHG� WKDW

H[SODQDWLRQ�IURP�/W��'RPEURZVNL���+H�ZDV�SUHVHQW�LQ�WKH�FRXUWURRP��UHDG\�WR

H[SODLQ�WKH�LGLRV\QFUDWLF�SULQWRXWV�RI�WKLV�PDFKLQH��WKH�SURIIHU�RI�KLV�WHVWLPRQ\

DSSHDUV�VXIILFLHQW���:KHUH�WKH�VXSSUHVVLRQ�FRXUW�FRQFOXGHV�WKH�&RPPRQZHDOWK

IDLOHG�WR�SUHVHQW�HYLGHQFH�RI�FRPSOLDQFH��DQG�WKH�FRXUW�GHFOLQHV�WR�DOORZ�WKDW

YHU\�HYLGHQFH��WKH�GHFLVLRQ�LV�IODZHG�

2Q�WKH�³���PLQXWH´�TXHVWLRQ��WKH�GHIHQVH�UDLVHG�WKH�LVVXH�VXIILFLHQWO\�WR

KDYH�LW�FRQVLGHUHG��EXW�WKH�GHIHQVH�DOVR�SRLQWHG�RXW�WKH�LPSRVVLELOLW\�RI�VXFK�D

YLRODWLRQ�ZLWK�LWV�RZQ�TXHVWLRQ���³&DQ�\RX�WHOO� WKH�FRXUW�KRZ�\RX�ZHUH�JLYLQJ

EUHDWK�WHVWV�WR�0U��6ZRSH�DW������DQG������LQ�WKH�PRUQLQJ�ZKHQ�KH�ZDV�VWLOO

GRZQ� DW� WKH� VFHQH� WDNLQJ� ILHOG� VREULHW\� WHVWV"´� �1�7�� ����� � 7KH� DQVZHU� LV

REYLRXVO\�WKDW�KH�ZDV�QRW� WDNLQJ� VREULHW\� WHVWV� WKHQ�� �:H�NQRZ�WKH� VREULHW\

WHVWV�ZHUH�RYHU�ZHOO�EHIRUH�WKHQ��SURYLQJ�D�GLYHUJHQFH�EHWZHHQ�WKH�ZDWFK�RQ

RQH�RIILFHU¶V�ZULVW�DQG�WKH�LQWHUQDO�FORFN�LQ�WKH�PDFKLQH�

7KH�DFWXDO�WLPH�RI�DQ\�RI�WKLV�LV�LUUHOHYDQW�±�ZH�DUH�FRQFHUQHG�DERXW�WKH

OHQJWK�RI�WLPH�EHWZHHQ�WKH�VWRS�DQG�WKH�ILUVW�³UHDO´�WHVW���:H�NQRZ�WKHUH�ZHUH



-��$��������

������

���PLQXWHV�EHWZHHQ�WKH�ILUVW�DFFXUDF\�WHVW�DQG�WKDW�³UHDO´�WHVW��DV�WKHVH�WLPHV

FRPH� IURP� WKH� VDPH� VRXUFH�� WKH� PDFKLQH� LWVHOI�� � :H� DOVR� NQRZ� WKHUH� ZDV

DERXW�D�PLQXWH�EHWZHHQ�WKH�ILUVW�FRQWDFW�ZLWK�0U��6ZRSH�DQG�WKH�ILHOG�VREULHW\

WHVW� �1�7�� ����� WKDW� KH�ZDV� DW� WKH� VWDJLQJ� DUHD� DQRWKHU� ILYH� WR� WHQ�PLQXWHV

�1�7�������DQG�WKDW�LW�WRRN�DQRWKHU�³PLQXWH�RU�WZR´�WR�UHDFK�WKH�ORFDWLRQ�RI�WKH

PDFKLQH��1�7��������-XGJH�&RQQHOO\�GLG�QRW�ILQG�DQ\�RI�WKHVH�WLPHV�LQFUHGLEOH�±

KH�IRFXVHG�RQ�DQ�HVWLPDWH�RI�ILUVW�FRQWDFW�DQG�FRQWUDVWHG�LW�ZLWK�WKH�HYHQWXDO

SULQWRXW�RQ�WKH�PDFKLQH��ZKLFK�LV�LOOXVRU\�

7KLV� XQFRQWURYHUWHG� HYLGHQFH� VKRZV� DW� OHDVW� VHYHQ�PLQXWHV� DQG� XS� WR

WKLUWHHQ�PLQXWHV�H[SLUHG�EHWZHHQ�WKH�VWRS�DQG�WKH�ILUVW�DFFXUDF\�WHVW��� ,I�WKH

DFFXUDF\�WHVW�ZDV�FRPSOHWH�WKH�LQVWDQW�0U��6ZRSH�FDPH�LQ�WKH�GRRU�RI�WKH�ILUH

VWDWLRQ�� WKH� UHFRUG� VKRZV� DW� OHDVW� ��� PLQXWHV� RI� REVHUYDWLRQ�� QRW� ���� � 7KH

ZDWFK�RI�WKH�ILUVW�RIILFHU�DQG�WKH�LQWHUQDO�FORFN�RI�WKH�PDFKLQH�VLPSO\�ZHUHQ¶W

V\QFKURQL]HG��DV�FRXQVHO¶V�RZQ�TXHVWLRQ�VKRZV��WKH�FRQWUDU\�LV�LPSRVVLEOH�

$V� ,� ILQG� VXIILFLHQW� HYLGHQFH� RI� UHJXODWRU\� FRPSOLDQFH�� ,� ZRXOG� UHYHUVH

WKH�OHDUQHG�VXSSUHVVLRQ�FRXUW�DQG�DOORZ�WKLV�YDOLG�WHVW�WR�EH�DGPLWWHG�


