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7KLV�DSSHDO�LV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�RQ�$SULO����������

$SSHOODQW� ZDV� FKDUJHG� ZLWK� DQG� WULHG� IRU� WKLUG±GHJUHH� PXUGHU�� DJJUDYDWHG

DVVDXOW��DQG�HQGDQJHULQJ�WKH�ZHOIDUH�RI�D�FKLOG���$SSHOODQW�SHWLWLRQHG�WKH�WULDO

FRXUW� WR� WUDQVIHU� WKH� SURFHHGLQJV� WR� MXYHQLOH� FRXUW�� ZKLFK� ZDV� GHQLHG� RQ

)HEUXDU\� ��� ������ � 2Q�0DUFK� ���� ������ IROORZLQJ� D� QRQ�MXU\� WULDO�� DSSHOODQW

ZDV� FRQYLFWHG� RI� DOO� WKUHH� FKDUJHV� DQG� ZDV� VHQWHQFHG� WR� D� WRWDO� DJJUHJDWH

VHQWHQFH�RI���ò�WR����\HDUV¶�LQFDUFHUDWLRQ��7KLV�DSSHDO�IROORZHG�

$SSHOODQW�SUHVHQWV�WKH�IROORZLQJ�TXHVWLRQV�IRU�RXU�UHYLHZ�

�� :DV� LW� HUURU� WR� UHIXVH� WKH� PRWLRQ� WR� GHFHUWLI\�� 0V�� 6KDIIHU
KDYLQJ�PHW�KHU�EXUGHQ�XQGHU����3D�&�6���������D��RI�SURYLQJ
E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�WKDW�WUDQVIHU�ZRXOG�VHUYH
WKH�SXEOLF�LQWHUHVW"

�� :DV� WKH� VHQWHQFH� FOHDUO\� XQUHDVRQDEOH� DQG� PDQLIHVWO\
H[FHVVLYH"
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�� :HUH� WKH�YHUGLFWV�ZLWKRXW�VXSSRUW�RI� VXIILFLHQW�HYLGHQFH�GXH
WR� LQVXIILFLHQW� SURRI� RI� WKH� PDOLFH� DVSHFW� RI� UHTXLUHG�PHQV
UHD"

�� :HUH�WKH�YHUGLFWV�DJDLQVW�WKH�ZHLJKW�RI� WKH�HYLGHQFH�GXH� WR
LQVXIILFLHQW�SURRI�RI�WKH�PDOLFH�DVSHFW�RI�UHTXLUHG�PHQV�UHD"

$SSHOODQW¶V�EULHI��DW�����:H�ILQG�DSSHOODQW¶V�FRQWHQWLRQV�WR�EH�ZLWKRXW�PHULW�DQG

WKXV�DIILUP�WKH�MXGJPHQW�RI�VHQWHQFH�

:H�ILUVW�DGGUHVV�DSSHOODQW¶V�FODLP�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ�KHU

PRWLRQ�IRU�GH�FHUWLILFDWLRQ�DQG�WR�KDYH�KHU�FDVH�DGMXGLFDWHG�LQ�MXYHQLOH�FRXUW�

:KHQ�D�PLQRU� LV� FKDUJHG�ZLWK�PXUGHU�� WUHDWPHQW� WKURXJK� WKH� MXYHQLOH� FRXUW

V\VWHP� GRHV� QRW� DULVH� DV� D�PDWWHU� RI� ULJKW�� �&RPPRQZHDOWK� Y�� 3\OH�� ���

$��G������ ���� �3D�� ������� � ,QVWHDG�� D� GHIHQGDQW� KDV� WKH� EXUGHQ� RI� SURYLQJ

WKDW�D�WUDQVIHU�LV�DSSURSULDWH�XQGHU�VHFWLRQ������D��RI�WKH�-XYHQLOH�$FW��ZKLFK

VWDWHV�

,I� LW� DSSHDUV� WR� WKH� FRXUW� LQ� D� FULPLQDO� SURFHHGLQJ� FKDUJLQJ
PXUGHU� �� �� ��WKDW�WKH�GHIHQGDQW�LV�D�FKLOG�� WKH�FDVH�PD\� �� �� �
EH� WUDQVIHUUHG� DQG� WKH� SURYLVLRQV� RI� WKLV� FKDSWHU� >L�H��� WKH
-XYHQLOH� $FW@� DSSOLHG�� � ,Q� GHWHUPLQLQJ� ZKHWKHU� WR� WUDQVIHU� D
FDVH� FKDUJLQJ� PXUGHU� �� �� �� �� WKH� FKLOG� VKDOO� EH� UHTXLUHG� WR
HVWDEOLVK�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�WKDW�WKH�WUDQVIHU
ZLOO� VHUYH� WKH� SXEOLF� LQWHUHVW�� � ,Q� GHWHUPLQLQJ� ZKHWKHU� WKH
FKLOG�KDV�VR�HVWDEOLVKHG�WKDW�WKH�WUDQVIHU�ZLOO�VHUYH�WKH�SXEOLF
LQWHUHVW�� WKH� FRXUW� VKDOO� FRQVLGHU� WKH� IDFWRUV� FRQWDLQHG� LQ
VHFWLRQ������D�����LLL���������

���3D�&�6�$���������D����7KH�IDFWRUV�WR�EH�FRQVLGHUHG�E\�WKH�FRXUW��DV�OLVWHG�LQ

VHFWLRQ������D�����LLL���DUH���

�$� WKH�LPSDFW�RI�WKH�RIIHQVH�RQ�WKH�YLFWLP�RU�YLFWLPV�
�%� WKH�LPSDFW�RI�WKH�RIIHQVH�RQ�WKH�FRPPXQLW\�
�&� WKH� WKUHDW� WR� WKH� VDIHW\� RI� WKH� SXEOLF� RU� DQ\� LQGLYLGXDO
SRVHG�E\�WKH�FKLOG�
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�'� WKH� QDWXUH� DQG� FLUFXPVWDQFHV� RI� WKH� RIIHQVH� DOOHJHGO\
FRPPLWWHG�E\�WKH�FKLOG�
�(� WKH�GHJUHH�RI�WKH�FKLOG¶V�FXOSDELOLW\�
�)� WKH� DGHTXDF\� DQG� GXUDWLRQ� RI� GLVSRVLWLRQDO� DOWHUQDWLYHV
DYDLODEOH�XQGHU� WKLV� FKDSWHU� DQG� LQ� WKH� DGXOW� FULPLQDO� MXVWLFH
V\VWHP��DQG
�*� ZKHWKHU� WKH� FKLOG� LV� DPHQDEOH� WR� WUHDWPHQW�
VXSHUYLVLRQ� RU� UHKDELOLWDWLRQ� DV� D� MXYHQLOH� E\
FRQVLGHULQJ� WKH� IROORZLQJ� IDFWRUV�� �,�� DJH�� �,,�� PHQWDO
FDSDFLW\�� �,,,�� PDWXULW\�� �,9�� WKH� GHJUHH� RI� FULPLQDO
VRSKLVWLFDWLRQ� H[KLELWHG�E\� WKH� FKLOG�� �9�� SUHYLRXV� UHFRUGV�� LI
DQ\�� �9,�� WKH� QDWXUH� DQG� H[WHQW� RI� DQ\� SULRU� GHOLQTXHQW
KLVWRU\�� LQFOXGLQJ� WKH� VXFFHVV� RU� IDLOXUH� RI� DQ\� SUHYLRXV
DWWHPSWV�E\�WKH� MXYHQLOH�FRXUW�WR� UHKDELOLWDWH� WKH�FKLOG�� �9,,�
ZKHWKHU� WKH�FKLOG�FDQ�EH� UHKDELOLWDWHG�SULRU� WR� WKH� H[SLUDWLRQ
RI� WKH� MXYHQLOH� FRXUW� MXULVGLFWLRQ�� �9,,,�� SUREDWLRQ� RU
LQVWLWXWLRQDO� UHSRUWV�� LI� DQ\�� �,;�� DQ\� RWKHU� UHOHYDQW� IDFWRUV
�������

���3D�&�6�$���������D�����LLL���HPSKDVLV�DGGHG��

,Q�WKH�SUHVHQW�FDVH��DSSHOODQW�IDLOHG�WR�VDWLVI\�KHU�EXUGHQ�RI�SURRI�XQGHU

WKH� -XYHQLOH� $FW�� � $W� WKH� GH�FHUWLILFDWLRQ� KHDULQJ�� DSSHOODQW� SUHVHQWHG� WKH

WHVWLPRQ\� RI� WZR� SV\FKLDWULVWV� ZKR� WHVWLILHG� WKDW� VKH� VXIIHUV� IURP� ³SDVVLYH

GHSHQGHQW� SHUVRQDOLW\� GLVRUGHU´� LQ� RUGHU� WR� SURYH� WKDW� VKH� LV� DPHQDEOH� WR

WUHDWPHQW�� � 7KH� SV\FKLDWULVWV� WHVWLILHG� WKDW� DSSHOODQW� FRXOG� EH� VXFFHVVIXOO\

WUHDWHG�DQG�WKDW�WKH�SURJUDPV�DYDLODEOH�LQ�WKH�MXYHQLOH�FULPLQDO�MXVWLFH�V\VWHP

ZRXOG� SURYLGH� DSSHOODQW� ZLWK� WKH� QHFHVVDU\� WUHDWPHQW�� � 7KH� &RPPRQZHDOWK

SUHVHQWHG�WKH�WHVWLPRQ\�RI�LWV�RZQ�H[SHUW�ZLWQHVV��D�SV\FKLDWULVW��ZKR�RSLQHG

WKDW�DSSHOODQW�KDV�QR�PDMRU�SV\FKLDWULF�GLVRUGHU�WKDW�LV�LQ�QHHG�RI�WUHDWPHQW�

7KH� WULDO� FRXUW� IRXQG� WKDW� WKH� FRQFOXVLRQV� RI� DSSHOODQW¶V� H[SHUWV� ZHUH� EDVHG

XSRQ�IDFWV�DQG�DVVXPSWLRQV�WKDW�ZHUH�QRW�VXIILFLHQWO\�HVWDEOLVKHG���7ULDO�&RXUW

2SLQLRQ����������DW���� �7KH�FRXUW�ZDV�ZHOO�ZLWKLQ� LWV�GLVFUHWLRQ�WR�QRW�DFFHSW
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WKH� WHVWLPRQ\� RI� DSSHOODQW¶V� H[SHUWV� DV� VXIILFLHQW� HYLGHQFH� RI� DSSHOODQW¶V

DPHQDELOLW\�WR�WUHDWPHQW��SDUWLFXODUO\�ZKHQ�WKH�&RPPRQZHDOWK�SUHVHQWHG�WKH

WHVWLPRQ\� RI� DQ� H[SHUW� ZLWK� FRQWUDGLFWRU\� RSLQLRQV� RQ� WKH� LVVXH�� � $SSHOODQW

IDLOHG� WR� SUHVHQW� DGGLWLRQDO� HYLGHQFH� ZLWK� UHJDUG� WR� WKH� YDULRXV� IDFWRUV

HQXPHUDWHG�LQ�VHFWLRQ������D�����LLL��DQG�WKH�LVVXH�RI�ZKHWKHU�WUDQVIHUULQJ�WKH

FDVH� WR� WKH� MXYHQLOH� FRXUWV� ZRXOG� VHUYH� WKH� SXEOLF� LQWHUHVW�� � &RQVHTXHQWO\�

DSSHOODQW� IDLOHG� WR�SURYH� WR� WKH�FRXUW� WKDW�VKH� LV� DPHQDEOH� WR� WUHDWPHQW� DQG

WKDW�WKH�MXYHQLOH�FULPLQDO�V\VWHP�ZRXOG�SURYLGH�DQ\�QHFHVVDU\�DQG�VXFFHVVIXO

WUHDWPHQW�

7KH� GHFLVLRQ� ZKHWKHU� WR� WUDQVIHU� DQ� DFWLRQ� LQYROYLQJ� D� PLQRU� FKDUJHG

ZLWK�PXUGHU�WR�WKH�MXYHQLOH�FRXUW�³LV�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH�KHDULQJ

MXGJH�´� � &RPPRQZHDOWK� Y�� $XVWLQ�� ���� $��G� ����� ���� �3D�6XSHU�� ������

³$Q�DEXVH�RI�GLVFUHWLRQ�ZKLFK�ZLOO�ZDUUDQW�UHYHUVDO�RI�WKH�WULDO�FRXUW¶V�GHFLVLRQ

WR�UHWDLQ�D�PXUGHU�FDVH�LQ�WKH�&ULPLQDO�'LYLVLRQ�PD\�QRW�PHUHO\�EH�DQ�HUURU�RI

MXGJPHQW��EXW�PXVW�EH�D�PLVDSSOLFDWLRQ�RI�WKH�ODZ�RU�DQ�H[HUFLVH�RI�PDQLIHVWO\

XQUHDVRQDEOH�MXGJPHQW�EDVHG�XSRQ�SDUWLDOLW\��SUHMXGLFH�RU�LOO�ZLOO�´��,G��DW�����

:KLOH� DSSHOODQW� FRQWHQGV� WKDW� WKH� FRXUW¶V� GHFLVLRQ� WR� UHWDLQ� MXULVGLFWLRQ� ZDV

JXLGHG� E\� SUHMXGLFH� DQG� LOO�ZLOO�� VKH� KDV� QRW� RIIHUHG� DQ\� REMHFWLYH� SURRI� WR

VXSSRUW� WKLV� DVVHUWLRQ�� � ,QVWHDG�� VKH� DUJXHV� WKLV� &RXUW� VKRXOG� LQIHU� WKDW� WKH

WULDO�MXGJH�ZDV�ELDVHG�IURP�WKH�IDFW�WKDW�WKH�MXGJH�VHQWHQFHG�KHU�WR�D�OHQJWK\

WHUP�DQG�WKDW�WKH�MXGJH��DIWHU�HYDOXDWLQJ�WKH�WHVWLPRQ\�RI�DSSHOODQW¶V�H[SHUWV�

UHJDUGHG� � ³SDVVLYH� GHSHQGHQW� SHUVRQDOLW\� GLVRUGHU´� DV� DQ� ³DPRUSKRXV
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DLOPHQW�´��7ULDO�&RXUW�2SLQLRQ����������DW�����7KLV�FRXUW�ZLOO�QRW�HQJDJH�LQ�VXFK

XQWHQDEOH� VSHFXODWLRQV� DEVHQW� VXSSRUWLQJ� HYLGHQFH�� ZKLFK� DSSHOODQW� KDV� QRW

SURYLGHG���0RUHRYHU��DSSHOODQW�GHGXFHV�ELDV�DQG�LOO�ZLOO�RI�WKH�WULDO�MXGJH�IURP

WKH�FRXUW¶V�RSLQLRQ��ZKLFK�GRHV�QRWKLQJ�PRUH�WKDQ�SURSHUO\�FRQVLGHU�WKH�PDQ\

IDFWRUV�OLVWHG�LQ�VHFWLRQ������D�����LLL����,Q�FRQFOXVLRQ��WKHUH�KDV�EHHQ�QR�DEXVH

RI�GLVFUHWLRQ�E\�WKH�WULDO�FRXUW���$SSHOODQW�VLPSO\�IDLOHG�WR�SURYH�WKDW�KHU�FDVH

VKRXOG�EH�WUDQVIHUUHG�WR�MXYHQLOH�FRXUW�

1H[W��DSSHOODQW�DUJXHV�WKDW�WKH�VHQWHQFH�LPSRVHG�E\�WKH�ORZHU�FRXUW�ZDV

FOHDUO\� XQUHDVRQDEOH� DQG� PDQLIHVWO\� H[FHVVLYH�� � $SSHOODQW� FRQVWUXFWV� KHU

DUJXPHQW�ZLWK� WKH�PLVWDNHQ�XQGHUVWDQGLQJ� WKDW� WKH� VHQWHQFH�ZDV�ZLWKLQ� WKH

VHQWHQFLQJ�JXLGHOLQHV���7KH�WULDO�FRXUW��KRZHYHU��VSHFLILFDOO\�VWDWHG�WKDW�LW�ZDV

GHSDUWLQJ�IURP�WKH�JXLGHOLQHV�� �1�7���6HQWHQFLQJ�����������DW������������VHH

DOVR����3D�&�6�$������������������������$SSHOODQW�ZDV�VHQWHQFHG�WR�D�WHUP�RI

LPSULVRQPHQW�RI�WZHQW\�WR�IRUW\�\HDUV�IRU�WKLUG±GHJUHH�PXUGHU��D�FRQVHFXWLYH

WHUP�RI�WHQ�WR�WZHQW\�\HDUV�IRU�DJJUDYDWHG�DVVDXOW��DQG�D�FRQVHFXWLYH�WHUP�RI

WZR�DQG�RQH�KDOI� WR� ILYH�\HDUV� IRU� HQGDQJHULQJ� WKH�ZHOIDUH� RI� D� FKLOG�� � 1�7��

6HQWHQFLQJ�����������DW����� �(YHQ� LI�DSSHOODQW�SURSHUO\�DUJXHG� WKH� LVVXH��ZH

ILQG�WKDW�WKH�VHQWHQFH�LV�UHDVRQDEOH�

6HQWHQFLQJ�LV�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH�VHQWHQFLQJ�MXGJH��DQG

WKDW� GHFLVLRQ� ZLOO� QRW� EH� GLVWXUEHG� DEVHQW� DQ� DEXVH� RI� GLVFUHWLRQ�

&RPPRQZHDOWK�Y�� -RQHV�� ���� $��G� ����� ���� �3D�6XSHU�� ������ �HQ� EDQF��

�7R� FRQVWLWXWH� DQ� DEXVH� RI� GLVFUHWLRQ�� WKH� VHQWHQFH� LPSRVHG� PXVW� HLWKHU
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H[FHHG�WKH�VWDWXWRU\� OLPLWV�RU�EH�PDQLIHVWO\�H[FHVVLYH��� �&RPPRQZHDOWK�Y�

*DGGLV�� ���� $��G� ����� ���� �3D�6XSHU�� ������� 1HYHUWKHOHVV�� VHQWHQFLQJ

JXLGHOLQHV�DUH�PHUHO\�DGYLVRU\��DQG�WKH�FRXUW�PD\��LQ�LWV�GLVFUHWLRQ��VHQWHQFH

RXWVLGH�WKH�JXLGHOLQHV���:KHQ�D�WULDO�FRXUW�GHYLDWHV�IURP�WKH�JXLGHOLQHV��LW�PXVW

VWDWH�LWV�UHDVRQV�IRU�GHYLDWLRQ�RQ�WKH�UHFRUG�DW�WKH�WLPH�RI�VHQWHQFLQJ�RU�LQ�D

FRQWHPSRUDQHRXV�ZULWWHQ�VWDWHPHQW���&RPPRQZHDOWK�Y��/DZVRQ������$��G

����������3D�6XSHU����������7KH�FRXUW�PXVW�DOVR�FRQVLGHU�WKH�JXLGHOLQHV�DV�D

VWDUWLQJ�SRLQW�DQG�GHYLDWH�VR�DV�WR�LPSRVH�D�VHQWHQFH�FRQVLVWHQW�ZLWK�ERWK�WKH

SXEOLF
V� VDIHW\� QHHGV� DQG� WKH� GHIHQGDQW
V� UHKDELOLWDWLYH� QHHGV�� � ,G�� � ,Q� WKH

SUHVHQW�FDVH��WKH�WULDO�FRXUW�SURSHUO\�GLVFXVVHG��RQ�WKH�UHFRUG��WKH�UHDVRQV�IRU

GHYLDWLQJ� IURP� WKH� JXLGHOLQHV�� � %HIRUH� GHYLDWLQJ� IURP� WKH� VHQWHQFLQJ

JXLGHOLQHV��WKH�FRXUW�FRQVLGHUHG�WKH�VWDQGDUG�UDQJH�ZLWKLQ�WKH�JXLGHOLQHV�DQG

YDULRXV�PLWLJDWLQJ�IDFWRUV���1�7���6HQWHQFLQJ�����������DW���������)XUWKHUPRUH�

WKH�FRXUW�GLVFXVVHG�WKH�IDFWRUV�WKDW�OHG�LW�WR�GHSDUW�IURP�WKH�JXLGHOLQHV���1�7��

6HQWHQFLQJ�� ��������� DW� ������� � 7KXV�� ZH� FRQFOXGH� WKDW� WKH� VHQWHQFH� ZDV

SURSHU�DQG�UHDVRQDEOH�

$SSHOODQW�DOVR�DUJXHV�WKDW�WKH�HYLGHQFH�ZDV�QRW�VXIILFLHQW�WR�HVWDEOLVK

WKH�PDOLFH� UHTXLUHG�IRU� WKLUG±GHJUHH�PXUGHU�� � ,Q� UHYLHZLQJ� WKH� VXIILFLHQF\� RI

WKH�HYLGHQFH��ZH��UHYLHZ�WKH�HYLGHQFH�SUHVHQWHG�DQG�DOO�UHDVRQDEOH�LQIHUHQFHV

GUDZQ� WKHUHIURP� LQ� D� OLJKW� PRVW� IDYRUDEOH� WR� WKH� YHUGLFW� ZLQQHU� >L�H��� WKH

&RPPRQZHDOWK@� DQG� GHWHUPLQH� ZKHWKHU� RQ� WKH� UHFRUG� WKHUH� LV� D� VXIILFLHQW

EDVLV� WR� VXSSRUW� WKH� FKDOOHQJHG� FRQYLFWLRQ��� � &RPPRQZHDOWK� Y�� 0DGLVRQ�
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����$��G�����������3D����������8SRQ�D�FRPSOHWH�UHYLHZ�RI�WKH�UHFRUG��ZH�ILQG

VXIILFLHQW�HYLGHQFH�WR�HVWDEOLVK�WKH�PDOLFH�QHFHVVDU\�IRU�WKLUG±GHJUHH�PXUGHU�

,Q� RUGHU� WR� SURYH� PDOLFH�� WKH� &RPPRQZHDOWK� PXVW� VKRZ� D

³ZLFNHGQHVV� RI� GLVSRVLWLRQ�� KDUGQHVV� RI� WKH� KHDUW�� FUXHOW\�� UHFNOHVVQHVV� RI

FRQVHTXHQFHV�� DQG� D� PLQG� UHJDUGOHVV� RI� VRFLDO� GXW\�´� � &RPPRQZHDOWK� Y�

)LHUVW�� ���� $��G� ������ ����� �3D�6XSHU�� ������� � ,Q� WKH� SUHVHQW� FDVH�� WKH

HYLGHQFH� HVWDEOLVKHG� WKDW� WKH� YLFWLP�� DSSHOODQW¶V� WKUHH�DQG�D�KDOI� PRQWK� ROG

FKLOG��GLHG�RI�EOXQW�IRUFH�WUDXPD�WR�WKH�KHDG���1�7���1RQ�-XU\�7ULDO��7HVWLPRQ\

RI�(ULF�9H\��0�'������������DW����� �7KH�HYLGHQFH� IXUWKHU�HVWDEOLVKHG� WKDW�WKH

YLFWLP�KDG� VHYHUDO� EUXLVHV� DQG� DEUDVLRQV� RQ� KLV� IDFH�� KHDG�� FKHVW�� VKRXOGHU�

EDFN�� SHQLV�� WKLJK�� NQHH�� IHHW�� DQG� WRHV�� � ,G�� DW� ������� ���� ������� ������

$GGLWLRQDOO\�� WKH�HYLGHQFH�UHYHDOHG�WKDW�WKH�YLFWLP¶V�HLJKW� ULEV�ZHUH� IUDFWXUHG

DQG� WKDW� DQ\RQH� SLFNLQJ� XS� RU� KROGLQJ� WKH� YLFWLP� ZRXOG� KDYH� HOLFLWHG� D

UHVSRQVH�RI�SDLQ� IURP�KLP�� �,G��DW����� �7KH�YLFWLP¶V�VNXOO�ZDV� IUDFWXUHG�DQG

WKHUH�ZHUH�VHYHUDO�FRQWXVLRQV�DQG�KHPRUUKDJHV�LQ�UHODWLRQ�WR�WKH�EUDLQ���,G��DW

������� �)XUWKHUPRUH��DIWHU� LQWURGXFWLRQ�RI�HYLGHQFH� WKDW�DSSHOODQW� IOLFNHG� WKH

YLFWLP¶V�SHQLV��DSSHOODQW�VWDWHG�WKDW�WKH�EDE\�FDPH�IURP�KHU�DQG�VKH�FRXOG�GR

DV�VKH�SOHDVHG���1�7���1RQ�-XU\�7ULDO��7HVWLPRQ\�RI�*ORULD�$��5LHZDOW����������DW

��������7KH�UHFRUG�LV�FRPSOHWH�ZLWK�HYLGHQFH�RI�SK\VLFDO�DEXVH��QHJOHFW��DQG

DSSHOODQW¶V�LQGLIIHUHQFH�WRZDUG�WKH�ZHOIDUH�RI�KHU�\RXQJ�FKLOG�

$�UHYLHZ�RI�VLPLODU�FDVHV�LOOXVWUDWHV�WKH�OHYHO�RI�HYLGHQFH�QHFHVVDU\�WR

HVWDEOLVK�PDOLFH�� �)RU�LQVWDQFH��LQ�&RPPRQZHDOWK�Y��0DUWLQ������$��G����
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�3D�6XSHU���������DSSHOODQW�ZDV� FRQYLFWHG� RI� WKH� WKLUG±GHJUHH�PXUGHU� RI� KLV

JLUOIULHQG¶V� IRXU±\HDU±ROG� VRQ�� � 1XPHURXV� ZLWQHVVHV� WHVWLILHG� WKDW� DSSHOODQW

SK\VLFDOO\�WRUWXUHG�WKH�IRXU±\HDU±ROG�YLFWLP���,G��DW�������8SRQ�FRQVLGHUDWLRQ

RI�DSSHOODQW¶V� FODLP� WKDW�WKH�HYLGHQFH�ZDV� LQVXIILFLHQW� WR�VXSSRUW�D� ILQGLQJ�RI

PDOLFH�� ZH� IRXQG� WKDW� ³>W@KH� UHSHDWHG�� PHUFLOHVV� GHVWUXFWLRQ� RI� WKLV� ER\¶V

SK\VLFDO� DQG� HPRWLRQDO� VHOI� FOHDUO\� ZDV� µVHULRXV¶� DQG� DOVR� FOHDUO\� HVWDEOLVKHG

WKH� UHTXLVLWH� PDOLFH� IRU� WKLUG� GHJUHH� PXUGHU�´� � ,G�� � ,Q� &RPPRQZHDOWK� Y�

0DWWKHZV������$��G�����3D���������WKH�6XSUHPH�&RXUW�KHOG�WKDW�DQ�DGXOW¶V

UHSHDWHG� XVH� RI� H[FHVVLYH� IRUFH� XSRQ� D� WZHQW\�PRQWK� ROG� YLFWLP� VXSSRUWV� D

ILQGLQJ�RI� DQ� H[WUHPH� LQGLIIHUHQFH� WR� WKH� YDOXH� RI� KXPDQ� OLIH�� � 6LPLODUO\��ZH

ILQG�WKDW�WKH�HYLGHQFH�HVWDEOLVKHG�LQ�WKH�SUHVHQW�FDVH�ZDV�VXIILFLHQW� WR�SURYH

PDOLFH�DQG�WKHUH�LV�D�VXIILFLHQW�EDVLV�WR�VXSSRUW�WKH�FRQYLFWLRQ�RI�WKLUG±GHJUHH

PXUGHU�

)LQDOO\��DSSHOODQW�DUJXHV� WKDW�WKH�YHUGLFW�ZDV�DJDLQVW�WKH�ZHLJKW�RI� WKH

HYLGHQFH�EHFDXVH�WKHUH�ZDV�LQVXIILFLHQW�SURRI�RI�PDOLFH�� �$V�GLVFXVVHG�DERYH�

ZH� ILQG� WKDW� WKH� HYLGHQFH�HVWDEOLVKHG�DW� WULDO� ZDV� VXIILFLHQW� WR� SURYH�PDOLFH�

:KLOH�D�FKDOOHQJH�WR�WKH�VXIILFLHQF\�RI�WKH�HYLGHQFH�FDQ�EH�OHJDOO\�GLVWLQJXLVKHG

IURP�D�FKDOOHQJH�WR�WKH�ZHLJKW�RI�WKH�HYLGHQFH��ZKHUH�WKH�HYLGHQFH�LV�OHJDOO\

VXIILFLHQW�� LW� JHQHUDOO\� PHHWV� WKH� WHVW� IRU� ZHLJKWLQHVV�� � &RPPRQZHDOWK� Y�

(GZDUGV�� ���� $��G� ������ ����� �3D�6XSHU�� ������� � 7KH� ILQGLQJ� RI� WKH� WULDO

FRXUW� WKDW� WKH� YHUGLFW� LV� QRW� DJDLQVW� WKH� ZHLJKW� RI� WKH� HYLGHQFH� ZLOO� QRW� EH

GLVWXUEHG�DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ���&RPPRQZHDOWK�Y��0DUNV������$��G



-��$��������

�����

������������3D�6XSHU��������� ³)RU�D�QHZ�WULDO� WR� OLH�RQ� D� FKDOOHQJH� WKDW� WKH

YHUGLFW�LV�DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH��WKH�HYLGHQFH�PXVW�EH�VR�WHQXRXV�

YDJXH� DQG� XQFHUWDLQ� WKDW� WKH� YHUGLFW� VKRFNV� WKH� FRQVFLHQFH� RI� WKH� FRXUW�´

&RPPRQZHDOWK� Y�� (GZDUGV�� ���� $��G� ������ ����� �3D�6XSHU�� ������

$SSHOODQW� GRHV� QRW� RIIHU� DQ\� VXSSRUW� IRU� LWV� FODLP� WKDW� WKH� FRXUW� DEXVHG� LWV

GLVFUHWLRQ�LQ�WKLV�PDWWHU��RWKHU�WKDQ�D�UHTXHVW�WKDW�WKLV�&RXUW�UHDG�EHWZHHQ�WKH

OLQHV� RI� WKH� ORZHU� FRXUW¶V� RSLQLRQ� WR� ILQG� LPSURSULHW\� LQ� WKH� FRXUW¶V� GHFLVLRQ�

PDNLQJ�SURFHVV�� �$IWHU�D�FDUHIXO�UHYLHZ�RI�WKH�UHFRUG��ZH�ILQG� WKDW� WKH�JXLOW\

YHUGLFW�ZDV�QRW�VR�FRQWUDU\�WR�WKH�HYLGHQFH�VR�DV�WR�VKRFN�RQH¶V�FRQVFLHQFH�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�

6&+,//(5��-���&RQFXUV�LQ�WKH�5HVXOW�


