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(GZLQ�%URZQ�DSSHDOV�KLV�0D\�����������MXGJPHQW�RI�VHQWHQFH�IROORZLQJ

KLV�FRQYLFWLRQ�IRU�HQGDQJHULQJ�WKH�ZHOIDUH�RI�D�FKLOG���)RU�WKH�UHDVRQV�VHW�IRUWK

EHORZ��ZH�DIILUP�WKH�GHFLVLRQ�RI�WKH�WULDO�FRXUW�

,Q�0D\�������DSSHOODQW�LQYLWHG�D�IULHQG��-HQQLIHU�6KDIIHU��DQG�KHU�LQIDQW

VRQ��&KULVWRSKHU�6KDIIHU��WR�PRYH�LQWR�WKH�WZR�EHGURRP�DSDUWPHQW�KH�OHDVHG

IURP� WKH�&RUU\�+RXVLQJ� $XWKRULW\�� � 7ULDO� FRXUW�PHPRUDQGXP�� ��������� DW� ��

$OWKRXJK�+RXVLQJ� $XWKRULW\� RIILFLDOV�PDGH� LW� FOHDU� WKDW� 0V�� 6KDIIHU�� D�PLQRU

OLYLQJ�ZLWK�0U��%URZQ�ZLWKRXW� SDUHQWDO� FRQVHQW��ZDV�QRW� SHUPLWWHG� WR� OHJDOO\

UHVLGH�LQ�WKH�DSDUWPHQW��WKHLU�OLYLQJ�VLWXDWLRQ�FRQWLQXHG���,G�

&KULVWRSKHU�6KDIIHU�VXIIHUHG�WHUULEO\�GXULQJ�KLV�VKRUW�OLIH���6HH�LG��DW�����

,QFLGHQWV�RI�DEXVH�FRQWLQXHG�WKURXJKRXW�WKH�WLPH�KH�DQG�KLV�PRWKHU�OLYHG�ZLWK

DSSHOODQW���$FFRUGLQJ�WR�WKH�WULDO�FRXUW�PHPRUDQGXP��DSSHOODQW�REVHUYHG�0V�
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6KDIIHU� ³PLVWUHDW´� &KULVWRSKHU��� � %HFDXVH� RI� WKH� DEXVH�� &KULVWRSKHU� VXIIHUHG

VHULRXV�DQG�SDLQIXO�LQMXULHV�WKURXJKRXW�WKH�ODVW�WZR�WR�WKUHH�ZHHNV�RI�KLV�OLIH�

ZKLFK� FDXVHG�KLV� GHDWK��� � $FFRUGLQJ� WR� KLV� WHVWLPRQ\�� DSSHOODQW� QRWLFHG� WKDW

&KULVWRSKHU�ZDV�VLFN�DQG�QHHGHG�PHGLFDO�DVVLVWDQFH�GXULQJ�WKH�ODVW�IHZ�ZHHNV

RI�KLV�OLIH���,G��DW�����$SSHOODQW�DGPLWWHG�DW�WULDO�³WKDW�LW�ZDV�µVWXSLG¶�RI�KLP�QRW

WR�VD\�DQ\WKLQJ´�DERXW�&KULVWRSKHU¶V�KHDOWK���,G��DW���

3URVHFXWRUV� FKDUJHG� DSSHOODQW� ZLWK� FULPLQDO� KRPLFLGH�PXUGHU�

DJJUDYDWHG�DVVDXOW��DQG�HQGDQJHULQJ� WKH�ZHOIDUH� RI� D� FKLOG�� � $IWHU� D� VL[±GD\

WULDO�� D� MXU\� IRXQG� DSSHOODQW� QRW� JXLOW\� RI� FULPLQDO� KRPLFLGH� DQG� DJJUDYDWHG

DVVDXOW�� EXW� JXLOW\� RI� HQGDQJHULQJ� WKH� ZHOIDUH� RI� D� FKLOG�� � 7KH� WULDO� MXGJH

VHQWHQFHG� DSSHOODQW� WR� ���WR���� PRQWKV¶� LPSULVRQPHQW� IRU� WKH� HQGDQJHULQJ

FRQYLFWLRQ���$SSHOODQW�ILOHG�D�PRWLRQ�IRU�DUUHVW�RI�MXGJPHQW�WKDW�WKH�WULDO�FRXUW

GHQLHG���7KLV�DSSHDO�IROORZV�

$SSHOODQW�SUHVHQWV�RQO\�RQH�TXHVWLRQ�EHIRUH�WKLV�&RXUW�

:KHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ�DSSHOODQW¶V�PRWLRQ�IRU
GLUHFWHG� YHUGLFW� DQG� PRWLRQ� IRU� DUUHVW� RI� MXGJPHQW� RQ� WKH

����������������������������������
�� 7KH� LQFLGHQWV� RI� ³PLVWUHDWPHQW´� LQFOXGHG�� IHHGLQJ� &KULVWRSKHU� VSRLOHG
IRUPXOD�� OHDYLQJ� KLP� LQ� GLUW\� GLDSHUV� IRU� ORQJ� SHULRGV� RI� WLPH�� SLQFKLQJ
&KULVWRSKHU��VKDNLQJ�DQG�SXVKLQJ�GRZQ�RQ�KLP��GURSSLQJ�KLP�RQWR�WKH�FRXFK�
JUDEELQJ�KLP�E\�KLV�GLDSHU�DQG�WKURZLQJ�KLP�RQWR�WKH�FRXFK��DQG�SLQFKLQJ�DQG
KLWWLQJ�&KULVWRSKHU�³µLQ�WKH�SULYDWHV�¶´�,G�

��$Q�DXWRSV\�IRXQG�WKDW�&KULVWRSKHU�VXIIHUHG�PXOWLSOH�EUXLVHV��DEUDVLRQV��DQG
FRQWXVLRQV��LQFOXGLQJ�FRQWXVLRQV�WR�KLV�OLYHU�WKDW�FDXVHG�VHULRXV�LQMXULHV�WR�KLV
OLYHU� DQG� ODUJH� LQWHVWLQH�� � $� EORZ� WR� WKH� FKHVW� FDXVHG� &KULVWRSKHU� WR� VXIIHU
PXOWLSOH�IUDFWXUHG�ULEV�DQG�FDXVLQJ�PDMRU� UHVSLUDWRU\�GLIILFXOWLHV�� �&KULVWRSKHU
GLHG�IURP�D�VNXOO�IUDFWXUH�VXVWDLQHG�LQ�WKH�ODVW�IHZ�KRXUV�RU�GD\V�RI�KLV�VKRUW
OLIH�
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FKDUJH� RI� HQGDQJHULQJ� WKH� ZHOIDUH� RI� D� FKLOG� ZKHUH� WKH
HYLGHQFH�VKRZHG�WKDW�DSSHOODQW�KDG�SURYLGHG�RQO\�VKHOWHU�DQG
YHU\� OLPLWHG� DWWHQWLRQ� WR� WKH�PRWKHU� DQG� LQIDQW� DQG� WKH� MXU\
DFTXLWWHG� DSSHOODQW� RI� WKH� FKDUJHV� RI� FULPLQDO� KRPLFLGH� DQG
DJJUDYDWHG�DVVDXOW�

$SSHOODQW¶V�EULHI��DW�����$SSHOODQW�DUJXHV�WKDW�³>W@KH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ

DSSHOODQW¶V�PRWLRQ�IRU�GLUHFWHG�YHUGLFW�DQG�PRWLRQ�IRU�DUUHVW�RI�MXGJPHQW�DV�WKH

HYLGHQFH�GLG�QRW�VKRZ�WKDW�DSSHOODQW�ZDV�D�SHUVRQ�VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D

FKLOG�´� �,G��DW���� �7KLV�&RXUW�LV�DVNHG�WR�GHFLGH�ZKHWKHU��DV�D�PDWWHU�RI� ODZ�

DSSHOODQW�ZDV�D�³SHUVRQ�VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D�FKLOG´�ZLWKLQ�WKH�PHDQLQJ

RI����3D�&�6�$���������D����$OWHUQDWLYHO\��DSSHOODQW�DUJXHV�WKDW�WKH�HYLGHQFH�LV

LQVXIILFLHQW�WR�VXSSRUW�KLV�FRQYLFWLRQ�

)LUVW�� ZH� FRQVLGHU� WKH� DUJXPHQW� WKDW� DSSHOODQW� ZDV� QRW� D� ³SHUVRQ

VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D�FKLOG´�VXFK�WKDW��DV�D�PDWWHU�RI�ODZ��KH�FRXOG�QRW

EH� IRXQG� JXLOW\� RI� HQGDQJHULQJ� WKH� ZHOIDUH� RI� D� FKLOG�� � :KHQ� UHYLHZLQJ� ��

3D�&�6�$����������ZH�PXVW�UHPHPEHU�WKDW�WKH�VWDWXWH�DWWHPSWV�WR�SURKLELW�D

³µEURDG�UDQJH�RI�FRQGXFW�LQ�RUGHU�WR�VDIHJXDUG�WKH�ZHOIDUH�DQG�VHFXULW\�RI�RXU

FKLOGUHQ�¶´�&RPPRQZHDOWK�Y��0DFN������$��G�����������3D���������TXRWLQJ

&RPPRQZHDOWK�Y��0DUOLQ������$��G���������3D�����������7KH�FRPPRQ�VHQVH

RI�WKH�FRPPXQLW\�VKRXOG�EH�FRQVLGHUHG�ZKHQ�LQWHUSUHWLQJ�WKH�ODQJXDJH�RI�WKH

VWDWXWH���,G�

7XUQLQJ� WR� WKH� ODQJXDJH�RI� WKH� VWDWXWH�� ���3D�&�6�$�� �� ����� VWDWHV�� LQ

SHUWLQHQW�SDUW�

�D� � �2IIHQVH� GHILQHG�²�$� SDUHQW�� JXDUGLDQ�� RU� RWKHU� SHUVRQ
VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D�FKLOG�XQGHU����\HDUV�RI�DJH



-��$��������

��� �

FRPPLWV� DQ� RIIHQVH� LI� KH� NQRZLQJO\� HQGDQJHUV� WKH
ZHOIDUH�RI�D�FKLOG�E\�YLRODWLQJ�D�GXW\�RI�FDUH��SURWHFWLRQ
RU�VXSSRUW�

��� 3D�&�6�$�� �� �����D��� � 7KH� FRPPRQ� VHQVH� PHDQLQJ� RI� ³RWKHU� SHUVRQ

VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D�FKLOG´�LV�WKH�FHQWUDO�IRFXV�RI�DSSHOODQW¶V�FDVH�

:H� DUH� QRW� SHUVXDGHG� E\� DSSHOODQW¶V� DUJXPHQW� WKDW� KH� ZDV� QRW

VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D�FKLOG�EHFDXVH�KH�GLG�QRW�KDYH�D�GXW\�WR�UHSRUW�WKH

DEXVH� KH� ZLWQHVVHG�� � 7KLV� DUJXPHQW� LV� FLUFXODU� DQG� DGGUHVVHV� D� VHSDUDWH

HOHPHQW� RI� WKH� FULPH�� � 2QO\� ³SDUHQW>V@�� JXDUGLDQ>V@� RU� RWKHU� SHUVRQ>V@

VXSHUYLVLQJ� WKH� ZHOIDUH� RI� D� FKLOG´� FDQ� EH� IRXQG� OLDEOH� XQGHU� ��� 3D�&�6�$�

�������D��� � )XUWKHU�� RQO\� WKRVH� SDUHQWV�� JXDUGLDQV�� RU� RWKHU� VXSHUYLVLQJ

SHUVRQV�ZKR�NQRZLQJO\�³>YLRODWH@�D�GXW\�RI�FDUH��SURWHFWLRQ�RU�VXSSRUW´�FDQ�EH

IRXQG�FULPLQDOO\�OLDEOH�XQGHU�WKH�VWDWXWH���,G���7KXV��WKLV�VWDWXWH�VHWV�IRUWK�WKH

VFRSH� RI� SHUVRQV� VXEMHFW� WR� WKH� ODZ� DQG� WKH� FRQGXFW� SURKLELWHG� E\� WKH� ODZ�

$UJXLQJ�WKDW�DSSHOODQW�GLG�QRW�YLRODWH�D�GXW\�GRHV�QRW�DGGUHVV�ZKHWKHU�RU�QRW

KH�ZDV�ZLWKLQ�WKH�VFRSH�RI�WKH�VWDWXWH�DV�D�³SHUVRQ�VXSHUYLVLQJ�WKH�ZHOIDUH�RI

D�FKLOG�´�

,Q�WKH�SUHVHQW�FDVH��ZH�PXVW� IRFXV�RQ� WKH�PHDQLQJ�RI�WKH� WHUP�³RWKHU

SHUVRQ�VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D�FKLOG´�DV�DQ�HOHPHQW�RI�WKH�FULPH�LQ�OLJKW�RI

����������������������������������
�� :H� QRWH� WKDW� DSSHOODQW¶V� DUJXPHQW� LQFRUSRUDWLQJ� WKH� GXW\� LVVXH� LQWR� WKH
VFRSH�RI� WKH� VWDWXWH� LVVXH� LV� DOVR� UHIOHFWHG� LQ� WKH� WULDO� FRXUW¶V�PHPRUDQGXP�
7ULDO�FRXUW�PHPRUDQGXP�����������DW��������:H�GLVDJUHH�ZLWK�WKH�WULDO�FRXUW¶V
RSLQLRQ� WKDW� WKH� VFRSH� RI� WKH� VWDWXWH� LQFOXGHV� ³SDUHQW�� JXDUGLDQ�� RU� RWKHU
SHUVRQ´�ZKR�KDV�D�³GXW\�RI�FDUH��SURWHFWLRQ�RU�VXSSRUW´�DV�ZH�UHDG�WKH�VWDWXWH
WR�FUHDWH�WZR�HOHPHQWV�WR�WKH�FULPH��UDWKHU�WKDQ�RQH�
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WKH� FRPPRQ� VHQVH� RI� WKH� FRPPXQLW\�� � ,Q� DQ� DJH�ZKHQ� QRQWUDGLWLRQDO� OLYLQJ

DUUDQJHPHQWV�DUH�FRPPRQSODFH��LW�LV�KDUG�WR�LPDJLQH�WKDW�WKH�FRPPRQ�VHQVH

RI�WKH�FRPPXQLW\�ZRXOG�VHUYH�WR�HOLPLQDWH�DGXOW�SHUVRQV�UHVLGLQJ�ZLWK�D�QRQ�

FXVWRGLDO� FKLOG� IURP�WKH�VFRSH�RI�D�VWDWXWH�SURWHFWLQJ� WKH�SK\VLFDO� DQG�PRUDO

ZHOIDUH�RI�FKLOGUHQ������3D�&�6�$���������2IILFLDO�&RPPHQW�������� �$FFHSWLQJ

DSSHOODQW¶V�DUJXPHQW�ZRXOG�EH�WR�DFFHSW�WKH�LGHD�WKDW�WKLV�VWDWXWH�LV�OLPLWHG�WR

RQO\�WKRVH�SHUVRQV�ZLWK�SHUPDQHQW��WHPSRUDU\��RU�RWKHU�TXDVL�OHJDO�FXVWRG\�RI

FKLOGUHQ���7KH�FRPPRQ�VHQVH�LQWHUSUHWDWLRQ�RI�WKH�ODQJXDJH�RI�WKH�VWDWXWH�DQG

WKLV�&RXUW¶V�UHFHQW�FDVH�ODZ�GR�QRW�VXSSRUW�VXFK�D�QDUURZ�UHDGLQJ��

'HFLGLQJ�WKDW�DGXOWV�ZKR�VKDUH�D�UHVLGHQFH�ZLWK�D�FKLOG�QRW�LQ�WKHLU�OHJDO

FXVWRG\�DUH�QRW�UHVSRQVLEOH�IRU�WKH�ZHOIDUH�RI�WKDW�FKLOG�ZRXOG�XQGHUPLQH�ERWK

WKH�ODQJXDJH�DQG�DSSOLFDWLRQ�RI�WKH�HQGDQJHULQJ�VWDWXWH���8QGHU�VXFK�D�OLPLWHG

UHDGLQJ�� VWHSSDUHQWV�� JUDQGSDUHQWV�� DGXOW� VLEOLQJV�� DGXOW� URRPPDWHV�� OLIH

����������������������������������
��7KLV�&RXUW¶V�UHFHQWO\�VHW�IRUWK�JXLGHOLQHV�FRQFHUQV�WKH�GXW\�RZHG�WR�D�FKLOG�E\
SHUVRQV� RWKHU� WKDQ� SDUHQWV� DQG� JXDUGLDQV� LQ� &RPPRQZHDOWK� Y�� .HOODP�
�����3D��6XSHU��/(;,6�������2FW��������������,Q�.HOODP�ZH�KHOG�WKDW�SHUVRQV
RWKHU�WKDQ�SDUHQWV�RU�JXDUGLDQV��LQFOXGLQJ�DGXOWV�UHVLGLQJ�ZLWK�D�FKLOG��FDQ�RZH
D�GXW\�WR�DFW�VXIILFLHQW�WR�HVWDEOLVK�FULPLQDO�OLDELOLW\�IRU�HQGDQJHULQJ�WKH�ZHOIDUH
RI�D�FKLOG���$V�-XGJH�7DPLOLD�DSWO\�VWDWHG�

,Q� WKLV� DJH� ZKHUH� FKLOGUHQ� UHVLGH� LQ� LQFUHDVLQJO\� FRPSOH[� IDPLO\
VLWXDWLRQV�� ZH� IDLO� WR� XQGHUVWDQG� ZK\� FULPLQDO� OLDELOLW\� VKRXOG� EH
VWULFWO\�OLPLWHG�WR�ELRORJLFDO�RU�DGRSWLYH�SDUHQWV�� �� �� ��:H� WKHUHIRUH
KROG�WKDW�ZKHQHYHU�D�SHUVRQ�LV�SODFHG�LQ�FRQWURO�DQG�VXSHUYLVLRQ�RI
D�FKLOG��WKDW�SHUVRQ�KDV�DVVXPHG�VXFK�D�VWDWXV�UHODWLRQVKLS�WR�WKH
FKLOG�VR�DV�WR�LPSRVH�D�GXW\�WR�DFW�

,G�� DW� ����� � ,I� SHUVRQV� RWKHU� WKDQ� SDUHQWV� RU� JXDUGLDQV� FDQ� DVVXPH� DQG
YLRODWH� WKH� UHTXLVLWH� GXW\� VR� DV� WR� EH� FULPLQDOO\� OLDEOH� IRU� HQGDQJHULQJ� WKH
ZHOIDUH� RI� D� FKLOG�� FOHDUO\� WKH\� PXVW� EH� FRQWHPSODWHG� LQ� WKH� VFRSH� RI� WKH
VWDWXWH�DV�ZHOO�
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SDUWQHUV��DQG�RWKHUV�FRXOG�QRW�EH�SURVHFXWHG�IRU�HQGDQJHULQJ�WKH�ZHOIDUH�RI�D

FKLOG���2XU�FRXUWV�VKRXOG�QRW�DQG�KDYH�QRW�OLPLWHG�WKH�VFRSH�RI�WKH�VWDWXWH�WR

H[FOXGH� WKLV� EURDG� DQG� GLYHUVH� FDWHJRU\� RI� SHUVRQV�� � 6HH�� H�J��

&RPPRQZHDOWK� Y�� .HOOXP�� ����� 3D�� 6XSHU�� /(;,6� ����� �2FW�� ���� �����

�VXVWDLQLQJ�WKH�FRQYLFWLRQ�RI�D�PDQ� UHVLGLQJ�ZLWK� DQG�H[HUFLVLQJ� FRQWURO� RYHU

ERWK�DQ� LQIDQW�FKLOG�DQG�KHU�PRWKHU�GXULQJ� WKH� WLPH� LQ�ZKLFK�WKH� LQIDQW�GLHG

IURP�GHK\GUDWLRQ��PDOQXWULWLRQ��DQG�K\SRWKHUPLD��

,QVWHDG��ZH�ILQG�WKDW�DGXOW�SHUVRQV�ZKR�YROXQWDULO\�UHVLGH�ZLWK�D�PLQRU

FKLOG� DQG� ³YLRODWH� D� GXW\� RI� FDUH�� SURWHFWLRQ� RU� VXSSRUW´� DUH� FRQWHPSODWHG

ZLWKLQ�WKH�VFRSH�RI�WKH�HQGDQJHULQJ�VWDWXWH���%\�VWDWLQJ�WKDW�VXFK�SHUVRQV�DUH

FRQWHPSODWHG�ZLWKLQ� WKH� VFRSH�RI� WKH� VWDWXWH��ZH�GR�QRW� KROG� WKDW� DOO� DGXOWV

UHVLGLQJ�ZLWK�PLQRU�FKLOGUHQ�DUH�DXWRPDWLFDOO\�FULPLQDOO\�OLDEOH�XQGHU�WKLV�ODZ�

EXW�UDWKHU�WKDW��DV�D�PDWWHU�RI� ODZ�� WKH\�DUH�QRW�RXWVLGH�RI� WKH�VFRSH�RI� WKH

VWDWXWH���,Q�RUGHU�WR�HVWDEOLVK�WKH�VHFRQG�HOHPHQW�RI�WKH�FULPH��WKH�SURVHFXWLRQ

PXVW� SURYH� WKDW� WKH� DGXOW� KDG�D�GXW\� RI� FDUH�� SURWHFWLRQ�� RU� VXSSRUW� RI� WKDW

FKLOG�ZKLFK�WKH\�YLRODWHG���6HH�LG�

7KH� RQO\� UHPDLQLQJ� TXHVWLRQ� LV�ZKHWKHU� WKH� HYLGHQFH� SUHVHQWHG� DW� WKH

WLPH�RI�WULDO�ZDV�VXIILFLHQW�WR�DGGXFH�WKDW�DSSHOODQW�ZDV�D�³SHUVRQ�VXSHUYLVLQJ

WKH�ZHOIDUH�RI�D�FKLOG�´��:KHQ�IDFHG�ZLWK�DQ�DSSHDO�EDVHG��DW�OHDVW�LQ�SDUW��RQ

WKH� VXIILFLHQF\� RI� WKH� HYLGHQFH�� ZH� PXVW� UHPHPEHU� WKDW� ZH� DUH� OLPLWHG� WR

FRQVLGHULQJ

>Z@KHWKHU�� DFFHSWLQJ� DV� WUXH� DOO� WKH� HYLGHQFH� DQG� DOO
UHDVRQDEOH� LQIHUHQFHV� WKHUHIURP� XSRQ� ZKLFK� LI� EHOLHYHG� WKH



-��$��������

��� �

MXU\�FRXOG�SURSHUO\�KDYH�EDVHG�LWV�YHUGLFW��LW�LV�VXIILFLHQW�LQ�ODZ
WR� SURYH� EH\RQG� D� UHDVRQDEOH� GRXEW� WKDW� WKH� GHIHQGDQW� LV
JXLOW\�RI�WKH�FULPH�������IRU�ZKLFK�KH�KDV�EHHQ�FRQYLFWHG�

&RPPRQZHDOWK�Y��%D\DUG������$��G�����������3D����������:H�ILQG�WKDW�WKH

HYLGHQFH� SUHVHQWHG� WR� WKH� MXU\� GXULQJ� WKH� WULDO� ZDV� VXIILFLHQW� WR� VXSSRUW

DSSHOODQW¶V�FRQYLFWLRQ�IRU�HQGDQJHULQJ�WKH�ZHOIDUH�RI�D�FKLOG����7KH�MXU\�OLVWHQHG

WR�HYLGHQFH�IURP�QXPHURXV�ZLWQHVVHV�DERXW�DSSHOODQW�DQG�0V��6KDIIHU¶V�OLYLQJ

DUUDQJHPHQW�� WLPH� VSHQW� LQ� WKH� DSDUWPHQW�� DFWV� RI� DEXVH� FRQGXFWHG� E\� 0V�

6KDIIHU� ZKLFK� DSSHOODQW� ZLWQHVVHG�� DQG� DSSHOODQW¶V� DFWLRQV� LQFOXGLQJ� SHULRGLF

EDE\VLWWLQJ�� GLDSHU�FKDQJLQJ�� DQG� SOD\LQJ� ZLWK� &KULVWRSKHU�� � %DVHG� RQ� WKLV

HYLGHQFH��ZH�FDQQRW�ILQG�WKDW�WKH�HYLGHQFH�ZDV�LQVXIILFLHQW�WR�VXSSRUW�D�MXU\¶V

ILQGLQJ�WKDW�DSSHOODQW�ZDV�D�³SHUVRQ�VXSHUYLVLQJ�WKH�ZHOIDUH�RI�D�FKLOG´�GXULQJ

WKH�WLPH�&KULVWRSKHU�OLYHG�ZLWK�DSSHOODQW�DQG�VXIIHUHG�IURP�FRQVLVWHQW�SK\VLFDO

DEXVH�E\�KLV�PRWKHU��

����������������������������������
��:H�QHHG�QRW�DGGUHVV�DSSHOODQW¶V�DUJXPHQW�FRQFHUQLQJ�WKH�H[LVWHQFH�RI�D�GXW\
EHFDXVH� DSSHOODQW¶V� TXHVWLRQ� IRU� UHYLHZ� DQG� DUJXPHQW� ERWK� VSHFLILFDOO\
FKDOOHQJH� KLV� FRQYLFWLRQ� EDVHG� RQ� KLV� VWDWXV� DV� D� ³SHUVRQ� VXSHUYLVLQJ� WKH
ZHOIDUH�RI�D�FKLOG�´��$SSHOODQW¶V�EULHI��DW������

��:KLOH�ZH�KROG� WKDW� DSSHOODQW� LQ� WKLV� FDVH�ZDV� VXSHUYLVLQJ� WKH�ZHOIDUH� RI� D
FKLOG��ZH�QRWH�WKDW�WKLV�GHWHUPLQDWLRQ�LV�D�IDFWXDO�RQH��ZKLFK�VKRXOG�EH�GHFLGHG
RQ�D�FDVH�E\�FDVH�EDVLV���:KLOH�ZH�ILQG�WKDW��DV�D�PDWWHU�RI�ODZ��DGXOW�SHUVRQV
YROXQWDULO\�UHVLGLQJ�ZLWK�D�PLQRU�FKLOG�DUH�QRW�DXWRPDWLFDOO\�RXWVLGH�WKH�VFRSH
RI�WKH�HQGDQJHULQJ�VWDWXWH��SURRI�WKDW�VXFK�DGXOWV�ZHUH�DFWXDOO\�VXSHUYLVLQJ�D
FKLOG�UHTXLUHV�HYLGHQFH�WKDW�WKH�DGXOW�ZDV�LQYROYHG�ZLWK�WKH�FKLOG���%\�VKRZLQJ
WKDW� WKH� DGXOW� SOD\HG� ZLWK� WKH� FKLOG�� EDWKHG� WKH� FKLOG�� DWH� ZLWK� WKH� FKLOG�
EDE\VDW�WKH�FKLOG��RU�RWKHUZLVH� LQWHUDFWHG�ZLWK� WKH�FKLOG�� WKH�SURVHFXWLRQ�FDQ
SURYH�WKDW�WKH�DGXOW�ZDV�VXSHUYLVLQJ�WKH�FKLOG�GXULQJ�WKH�WLPH�KH�UHVLGHG�ZLWK
WKH�FKLOG���7KLV�&RXUW�FDQ�IRUHVHH�FLUFXPVWDQFHV�ZKHQ�DQ�DGXOW�LV�QRW�LQYROYHG
ZLWK� WKH� FKLOG�� DQG� WKXV�ZRXOG�QRW� EH� D� SHUVRQ� VXSHUYLVLQJ� WKH�ZHOIDUH� RI� D
FKLOG�XQGHU�WKH�HQGDQJHULQJ�VWDWXWH�



-��$��������

��� �

%DVHG�RQ�WKH�IRUHJRLQJ��ZH�DIILUP�WKH�GHFLVLRQ�RI�WKH�WULDO�FRXUW�GHQ\LQJ

DSSHOODQW¶V�PRWLRQ�WR�DUUHVW�MXGJPHQW�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�


