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'HIHQGDQW��&�)�� =XUQ� 	� $VVRFLDWHV� �³=XUQ´�� DSSHDOV� WKH� )HEUXDU\� ��

����� RUGHU� JUDQWLQJ� )HGRUNR� 3URSHUWLHV�� ,QF�� �³)HGRUNR´�� D� SUHOLPLQDU\

LQMXQFWLRQ� IRU� H[FOXVLYH�XVH� RI� WKH� ULJKW� RI�ZD\� HDVHPHQW� VHW� IRUWK� LQ� (ULH

&RXQW\�&RQWUDFW�%RRN�������SDJHV�������������:H�UHYHUVH�WKH�GHFLVLRQ�RI

WKH� ORZHU� FRXUW� DQG� GHQ\� )HGRUNR¶V� SHWLWLRQ� IRU� D� SUHOLPLQDU\� LQMXQFWLRQ

HQIRUFLQJ�)HGRUNR¶V�ULJKW�WR�WKH�H[FOXVLYH�XVH�RI�VDLG�HDVHPHQW�

$FFRUGLQJ�WR�WKH�VWLSXODWLRQV�RI�WKH�SDUW\�EHIRUH�-XGJH�*HRUJH�/HYLQ�RI

WKH� &RXUW� RI� &RPPRQ� 3OHDV�� (ULH� &RXQW\�� ERWK� SDUWLHV� WR� WKLV� DFWLRQ� RZQ

SURSHUW\� ORFDWHG� QHDU� WKH� FRUQHU� RI�:HVW� ��WK� 6WUHHW� DQG� 3HQLQVXOD�'ULYH�

(ULH��3HQQV\OYDQLD����=XUQ�RZQV�3DUFHO�$��ZKLOH�)HGRUNR�RZQV�WKH�DGMRLQLQJ

����������������������������������
��)RU�WKH�VDNH�RI�FODULW\��WKLV�&RXUW�DGRSWV�DQG�LQFRUSRUDWHV�WKH�VXUYH\�PDS
FRQWDLQHG� LQ�WKH� UHFRUG� DQG� UHOLHG� RQ�E\� WKH� ORZHU� FRXUW� LQ� LWV� RSLQLRQ�� DV
ZHOO�DV�ERWK�SDUWLHV�RQ�DSSHDO���,Q�WKLV�VXUYH\�PDS��WKH�ODQG�RZQHG�E\�=XUQ
DQG�)HGRUNR� LV� GLYLGHG� LQWR� IRXU� SDUFHOV� GHVLJQDWHG� 3DUFHO� ³$�´� 3DUFHO� ³%�´
3DUFHO�³&�´�DQG�3DUFHO�³'�´�UHVSHFWLYHO\�
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3DUFHOV�%��&��DQG�'���7KLV�FDVH�FRQFHUQV�DOOHJHG�HDVHPHQWV�ORFDWHG�RQ�=XUQ¶V

3DUFHO�$�ZKLFK�VHUYH�DV�D�ULJKW�RI�ZD\�RQWR�)HGRUNR¶V�3DUFHO�%�

&HQWUDO�WR�WKLV�FDVH� LV�WKH�HDVHPHQW�DJUHHPHQW�EHWZHHQ� WKH�SDUWLHV�

GUDIWHG� E\� )HGRUNR� DQG� VLJQHG� E\� ERWK� )HGRUNR� DQG� =XUQ� RQ� 2FWREHU� ���

������� � 7KH� NH\� WHUPV� RI� WKH� ³$JUHHPHQW� &UHDWLQJ� 1HZ� (DVHPHQW� DQG

([WLQJXLVKLQJ�([LVWLQJ�(DVHPHQW´�DUH�DV�IROORZV�

��� � *UDQWRU�� IRU� LWVHOI�� LWV� VXFFHVVRUV� DQG� DVVLJQV�� KHUHE\
JUDQWV��EDUJDLQV��VHOOV��UHOHDVHV�DQG�FRQYH\V�XQWR�*UDQWHH�
LWV�VXFFHVVRUV�DQG�DVVLJQV��D�SHUSHWXDO��H[FOXVLYH�HDVHPHQW
RYHU� DQG� DFURVV� 3DUFHO� $� IRU� WKH� SXUSRVH� RI� LQJUHVV� DQG
HJUHVV� WR� DQG� IURP� 3DUFHO� %� RU� DQ\� ODQG� RI� *UDQWHH� WKDW
DGMRLQV�3DUFHO�$�RU�3DUFHO�%��DQG� IRU� WKH�SODFHPHQW�RI�DQ\
XWLOLW\� VHUYLFHV� DQG�RU� VLJQDJH� LQFLGHQW� WR� *UDQWHH¶V
GHYHORSPHQW� RI� LWV� DGMRLQLQJ� ODQGV�� VDLG� HDVHPHQW� WR� EH
WZHQW\�ILYH�IHHW�LQ�ZLGWK�«

��������

��� �*UDQWHH� �� �� �� VKDOO�EH�VROHO\� UHVSRQVLEOH� IRU� WKH�FRVW�RI
LPSURYLQJ� DQG�PDLQWDLQLQJ� WKH� DUHD� RI� WKH�1HZ� (DVHPHQW
IRU�WKH�SXUSRVHV�VWDWHG�KHUHLQ��KRZHYHU��XQWLO�VXFK�WLPH�DV
*UDQWHH�LPSURYHV�WKH�DUHD�RI�WKH�1HZ�(DVHPHQW�DQG�XVHV
WKH� VDPH� IRU� WKH� SXUSRVHV� VWDWHG� KHUHLQ�� *UDQWRU� VKDOO
PDLQWDLQ� WKH� DUHD� RI� WKH� 1HZ� (DVHPHQW� DW� *UDQWRU¶V� VROH
FRVW�DQG�H[SHQVH�LQ�WKH�FRQGLWLRQ�DV�LW�H[LVWV�DV�RI�WKH�GDWH
RI�WKLV�$JUHHPHQW�

��� �*UDQWRU�VKDOO�QRW� LQ�DQ\�ZD\�DOWHU� WKH� FRQGLWLRQ� RI� WKH
VXUIDFH�DUHD�RI�WKH�1HZ�(DVHPHQW�DV�LW�H[LVWV�DV�RI�WKH�GDWH
RI�WKLV�$JUHHPHQW��VXFK�DV�ZRXOG�LQFUHDVH�*UDQWHH¶V�FRVW�WR

����������������������������������
��:KLOH�ERWK�SDUWLHV�WR�WKH�DFWLRQ�DQG�WKH�VWLSXODWLRQV�RQ�WKH�UHFRUG�DGGUHVV
WKH�FRPSOHWH�GHHG�KLVWRU\� RI� 3DUFHOV�$� DQG�%��ZH�GR�QRW� IHHO� WKH�QHHG� WR
GLVFXVV�WKH�KLVWRU\�SULRU�WR�WKH�WLPH�RI�WKH�1HZ�(DVHPHQW�$JUHHPHQW�DV�LW�LV
QRW�GLUHFWO\� UHOHYDQW� WR�WKH�SUHOLPLQDU\� LQMXQFWLRQ�JUDQWHG�RU� WKH� LVVXHV� RQ
DSSHDO�
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LPSURYH�DQG�XVH�WKH�1HZ�(DVHPHQW�IRU�WKH�SXUSRVHV�VWDWHG
KHUHLQ�

5��DW���D���D�

:KLOH�WKH�SURFHGXUDO�KLVWRU\�RI�WKLV�FDVH�LV�FRPSOH[��SULPDULO\�EHFDXVH

RI�)HGRUNR¶V�QXPHURXV��DQG�RFFDVLRQDOO\�FRQWUDGLFWRU\��DOOHJHG�JURXQGV�IRU

WKH� SUHOLPLQDU\� LQMXQFWLRQ�� ZH� QHHG� RQO\� DGGUHVV� -XGJH� /HYLQ¶V� RUGHU� RI

)HEUXDU\� ��� ������ LQ� WKLV� DSSHDO�� � -XGJH� /HYLQ¶V� RUGHU� JUDQWV� )HGRUNR

³H[FOXVLYH� XVH� RI� WKH� ULJKW� RI� ZD\� HDVHPHQW� DV� VHW� IRUWK� LQ� (ULH� &RXQW\

&RQWUDFW�%RRN�������SDJHV������±��������7KLV�HDVHPHQW�FDQ�RQO\�EH�XVHG

E\�WKH�3ODLQWLII�DQG�LWV�VXFFHVVRUV�RU�DVVLJQV�´

$SSHOODQW� SUHVHQWV� QXPHURXV� TXHVWLRQV� IRU� RXU� FRQVLGHUDWLRQ�� DOO� RI

ZKLFK� DGGUHVV� DOOHJHG� HUURUV� LQ� WKH� ORZHU� FRXUW¶V� GHFLVLRQ� FRQFHUQLQJ� WKH

FUHDWLRQ�RI�DQ�H[FOXVLYH�HDVHPHQW�DQG�SURRI�RI�LUUHSDUDEOH�KDUP�LQ�SHWLWLRQV

IRU�SUHOLPLQDU\�LQMXQFWLRQV�LQYROYLQJ�SURSHUW\�ULJKWV���$SSHOODQW¶V�EULHI�DW���

0RUH�VSHFLILFDOO\��-XGJH�/HYLQ�SRVLWHG�WKDW�WKH�XVH�RI� WKH� WHUP�³H[FOXVLYH�´

DV� D� PDWWHU� RI� ODZ�� FUHDWHV� DQ� HDVHPHQW� JUDQWLQJ� )HGRUNR� VROH� ULJKW� WR

XWLOL]H�WKH�HDVHPHQW�SURSHUW\��HYHQ�WR�WKH�H[FOXVLRQ�RI�WKH�VHUYLHQW�HVWDWH�

7ULDO�&RXUW�2SLQLRQ����������DW�����)XUWKHU��WKH�ORZHU�FRXUW�RSLQHG�WKDW�ZKHQ

VHHNLQJ�D�SURKLELWLYH�SUHOLPLQDU\� LQMXQFWLRQ� WR� HQIRUFH� SURSHUW\� ULJKWV�� WKH

SHWLWLRQHU� QHHG� QRW� SOHDG� DQG� SURYH� WKDW� WKH� LQMXU\� UHGUHVVHG� E\� WKH

SURSRVHG�LQMXQFWLRQ�LV�LUUHSDUDEOH���7ULDO�&RXUW�2SLQLRQ����������DW���

:KHQ� UHYLHZLQJ� WKH� SURSULHW\� RI� D� SUHOLPLQDU\� LQMXQFWLRQ�� ZH� PXVW

UHPHPEHU� WKDW�WKH�JUDQWLQJ�RI�D�SUHOLPLQDU\� LQMXQFWLRQ� LV�DQ�H[WUDRUGLQDU\
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UHPHG\�� � 6FKDHIIHU� Y�� )UH\�� ���� $��G� ���� �3D�6XSHU�� ������� 6RMD� Y�

)DFWRU\YLOOH� 6SRUWPHQ¶V� &OXE�� ���� $��G� ����� �3D�6XSHU�� ������

+RZHYHU��³RQ�DSSHDO�IURP�WKH�JUDQW�«�RI�D�SUHOLPLQDU\�LQMXQFWLRQ��ZH�GR�QRW

LQTXLUH� LQWR� WKH�PHULWV� RI� WKH� FRQWURYHUV\�� EXW� RQO\�H[DPLQH� WKH� UHFRUG� WR

GHWHUPLQH�LI�WKHUH�ZHUH�DQ\�DSSDUHQWO\�UHDVRQDEOH�JURXQGV�IRU�WKH�DFWLRQ�RI

WKH� FRXUW� EHORZ�´� � &RDWVYLOOH� 'HYHORSPHQW� &R�� Y�� 8QLWHG� )RRG� 	

&RPPHUFLDO�:RUNHU¶V��$)/�&,2������$��G�������������3D�6XSHU�������

�TXRWLQJ�:LOOPDQ�Y��&KLOGUHQ¶V�+RVSLWDO�RI�3LWWVEXUJK������$��G�����

��������3D�����������2QO\�ZKHUH�WKH�SUHOLPLQDU\�LQMXQFWLRQ�FRPSOHWHO\�ODFNV

VXSSRUW�LQ�WKH�UHFRUG�RU�ZKHUH�WKH�UXOH�RI�ODZ�ZDV�FOHDUO\�PLVDSSOLHG�ZLOO�ZH

LQWHUIHUH�ZLWK�WKH�ORZHU�FRXUW¶V�GHFLVLRQ���6HH�LG�

,Q� RUGHU� WR� VXVWDLQ� D� SUHOLPLQDU\� LQMXQFWLRQ�� WKH� SODLQWLII� PXVW� ILUVW

VKRZ�WKDW�

�� SODLQWLII¶V�ULJKW�WR�UHOLHI�LV�FOHDU�

�� WKH�QHHG�IRU�UHOLHI�LV�LPPHGLDWH��DQG

�� WKH� LQMXU\� ZKLFK� ZRXOG� UHVXOW� DEVHQW� WKH� LQMXQFWLRQ� LV
LUUHSDUDEOH�

6HH�7RZQVKLS�RI�6RXWK�)D\HWWH�Y��&RPPRQZHDOWK������$��G������3D�

�������=HEUD� Y�� 3LWWVEXUJK� 6FKRRO� 'LVWULFW�� ���� $��G� ���� �3D�� ������

/HDJXH� RI� :RPHQ� 9RWHUV� RI� 3HQQV\OYDQLD� Y�� &RPPRQZHDOWK�� ���

$��G������3D�&PZOWK����������:H�QRZ�UHYLHZ�WKH�GHFLVLRQ�RI�WKH�ORZHU�FRXUW
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WR� VHH� LI� UHDVRQDEOH� JURXQGV� H[LVW� LQ� WKH� UHFRUG� WR� VXSSRUW� JUDQWLQJ� WKH

SUHOLPLQDU\�LQMXQFWLRQ�LQ�OLJKW�RI�WKH�HOHPHQWV�OLVWHG�DERYH�

)LUVW��ZH�PXVW�UHYLHZ�WKH�FRXUW¶V�GHFLVLRQ�FRQFHUQLQJ�WKH�UHTXLUHPHQW

WKDW�SODLQWLII¶V�ULJKW�WR�UHOLHI�EH�FOHDU���-XGJH�/HYLQ�GHFLGHG�DV�D�PDWWHU�RI�ODZ

WKDW� WKH� XVH� RI� WKH� WHUP� ³H[FOXVLYH� HDVHPHQW´� LQ� DQG� RI� LWVHOI� JUDQWHG

)HGRUNR�DQ�HDVHPHQW�H[FOXVLYH�RI�DOO�RWKHU� SDUWLHV�� LQFOXGLQJ� WKH� RZQHU� RI

WKH� VHUYLHQW� HVWDWH�� � 7KH� UHFRUG� SURYLGHG� IRU� RXU� UHYLHZ� FRQVLVWV� VROHO\� RI

IDFWXDO� VWLSXODWLRQV�PDGH�RQ� WKH� UHFRUG�DQG� OHJDO�DUJXPHQWV�� � -XGJH� /HYLQ

SURYLGHG� )HGRUNR� DQ� RSSRUWXQLW\� WR� FDOO� ZLWQHVVHV� DQG� RIIHU� HYLGHQFH�� EXW

WKH\� GHFOLQHG�� � &RQVHTXHQWO\�� =XUQ�� FLWLQJ� )HGRUNR¶V� EXUGHQ� RI� SURRI�

GHFLGHG�QRW� WR� FDOO�ZLWQHVVHV�HLWKHU�� � $IWHU� UHYLHZLQJ� WKH� ODZ�� -XGJH� /HYLQ

GHFLGHG� WKDW� XQGHU� 3HQQV\OYDQLD� ODZ� WKH� WHUP� ³H[FOXVLYH� HDVHPHQW´� LV

VXIILFLHQW� WR� FUHDWH� DQ� HDVHPHQW� WKDW� H[FOXGHV� WKH� RZQHU� RI� WKH� VHUYLHQW

HVWDWH� IURP� XVH� RI� KLV� SURSHUW\�� � $IWHU� UHYLHZLQJ� WKH� VDPH� FDVH� ODZ�� ZH

FDQQRW�DJUHH�

:KHQ�UHYLHZLQJ�DQ�H[SUHVV�HDVHPHQW��WKH�ODQJXDJH�RI�WKH�DJUHHPHQW�

XQOHVV� DPELJXRXV�� FRQWUROV�� � &ROXPELD� *DV� 7UDQVPLVVLRQ� &RUS�� Y�

6DYDJH�� ���� )�6XSS�� ���� �0�'�� 3D�� ������ �UHYLHZLQJ� WKH� WHUPV� RI� DQ

HDVHPHQW� XQGHU� 3HQQV\OYDQLD� ODZ��� 0HUULOO� Y�� 0DQXIDFWXUHUV� /LJKW� 	

+HDW�&R�������$��G������3D����������8QGHU�3HQQV\OYDQLD�ODZ�³>W@KH�IHH�LQ

ODQG�PD\�EH�LQ�RQH�SHUVRQ�DQG�WKH�H[FOXVLYH�ULJKW�WR�XVH�LW�DV�D�ULJKW�RI�ZD\

PD\�EH�LQ�DQRWKHU��EXW�WR�DFFRPSOLVK�WKDW�UHVXOW�WKH�GHHG�FUHDWLQJ�WKH�ULJKW
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RI�ZD\�PXVW�VSHFLILFDOO\�VR�FRYHQDQW�´��8OULFK�Y��*ULPHV�����3D�6XSHU�����

��������VHH�DOVR�7D\ORU�Y��*URVV�� ����$��G����� �3D�6XSHU��������� � 7KH

FHQWUDO� LVVXH� LQ� WKLV� FDVH� LV� ZKHWKHU� WKH� XVH� RI� WKH� WHUP� ³H[FOXVLYH

HDVHPHQW´� LQ� WKLV� 1HZ� (DVHPHQW� $JUHHPHQW� FOHDUO\� DQG� XQDPELJXRXVO\

JUDQWV�)HGRUNR�WKH�ULJKW�WR�H[FOXGH�=XUQ�IURP�WKH�XVH�RI�LWV�RZQ�SURSHUW\�

%RWK�WKH�WULDO�FRXUW�DQG�DSSHOOHH�UHO\�RQ�8OULFK�Y��*ULPHV��DV�ZHOO�DV

WKH�FDVHV�FLWLQJ�WR�LW��IRU�WKH�SURSRVLWLRQ�WKDW�WKH�XVH�RI�WKH�WHUP�³H[FOXVLYH

HDVHPHQW´�DORQH�LV�VXIILFLHQW�WR�FUHDWH�DQ�HDVHPHQW�WKDW�EDUV�WKH�RZQHU�RI

WKH� VHUYLHQW� HVWDWH� IURP� DOO� XVH� RI� WKH� ODQG�� � :H� DJUHH� WKDW� XQGHU

3HQQV\OYDQLD�ODZ�LW�LV�SRVVLEOH�WR�FUHDWH�DQ�H[SUHVV�H[FOXVLYH�HDVHPHQW�WKDW

VHUYHV� WR� EDU� HYHQ� WKH� VHUYLHQW� HVWDWH� IURP� XVH� RI� WKH� ODQG�� �8OULFK�� ��

3D�6XSHU�� ����� � )XUWKHU�� VXFK� HDVHPHQW� LV� FUHDWHG� RQO\� ZKHQ� WKH� SDUWLHV

³VSHFLILFDOO\�VR�FRYHQDQW�´��,G��DW�������1HLWKHU�8OULFK�QRU�DQ\�RI�WKH�FDVHV

FLWLQJ�8OULFK��H[SDQG�RQ�WKH�UHTXLUHPHQW�WR�³VSHFLILFDOO\�VR�FRYHQDQW�´�DQG

ZH� FDQQRW� VXSSRUW� D� UHDGLQJ� RI� WKH�8OULFK� ODQJXDJH� DORQH� WR� VXSSRUW� WKH

SURSRVLWLRQ� WKDW� XVH� RI� WKH� WHUP� ³H[FOXVLYH�´� UHJDUGOHVV� RI� WKH� FODULW\� RU

����������������������������������
�� :H� VKRXOG� QRWH� WKDW� WKH� WULDO� FRXUW� VWDWHG� IRU� WKH� UHFRUG� WKDW� LW� ZDV
SHUVXDGHG� WR� JUDQW� WKH� SUHOLPLQDU\� LQMXQFWLRQ� EDVHG�� LQ� SDUW�� RQ� WKH
FRQWLQXHG� IROORZLQJ� RI� WKH� �����8OULFK� GHFLVLRQ� LQ�PRUH� UHFHQW� \HDUV�� � $
UHDGLQJ�RI�WKH�FLWDWLRQV�SURYLGHG�E\�WKH�DSSHOOHH�WR�WKH�WULDO�FRXUW�DQG�OLVWHG
RQ�WKH�UHFRUG�GLG�QRW�VXSSRUW�WKLV�FRQWHQWLRQ���:KLOH�VHYHUDO�FDVHV�GHFLGHG
IURP�WKH�WULDO�FRXUW�XS�WKURXJK�WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�FLWH�8OULFK�
PDQ\� RI� WKHVH� FDVHV� GR� OLWWOH�PRUH� WKDQ� FLWH� WKH� FDVH� LQ� D� VWULQJ� FLWDWLRQ
DGGUHVVLQJ�XQUHODWHG� LVVXHV�� �7KXV�� XSRQ� UHDGLQJ� WKHVH� FDVHV��ZH� DUH� QRW
FRQYLQFHG�RI�WKH�VWDOZDUW�VWDWXV�RI�WKH�8OULFK�GHFLVLRQ�DW�WKLV�WLPH���$EVHQW
DGGLWLRQDO� FDVH� ODZ� RQ� WKH� LVVXH��ZH� VLPSO\� FKRRVH� WR� GHFLGH� WKLV� FDVH� LQ
FRQVLGHUDWLRQ�RI�8OULFK��EXW�QRW�LQ�UHOLDQFH�RQ�8OULFK�
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DPELJXLW\� RI� WKH� WHUP� ZLWKLQ� WKH� HDVHPHQW� DJUHHPHQW�� LV� HQRXJK� WR

³VSHFLILFDOO\�VR�FRYHQDQW�´

$V� 3HQQV\OYDQLD� ODZ� GRHV� QRW� HVWDEOLVK� WKDW� WKH� XVH� RI� WKH� WHUP

³H[FOXVLYH�HDVHPHQW´�LV�VXIILFLHQW�DV�D�PDWWHU�RI�ODZ�WR�JUDQW�DQ�HDVHPHQW

ZKLFK�H[FOXGHV�WKH�VHUYLHQW�HVWDWH��ZH�WXUQ�WR�UHYLHZ�WKH�SODLQ�PHDQLQJ�RI

WKH�WHUP�LQGHSHQGHQW�RI� WKH�8OULFK�GHFLVLRQ�� �7KH� WULDO� FRXUW¶V�RSLQLRQ�DQG

DSSHOOHH¶V� EULHI� UHO\� RQ�DQ� LQWHUSUHWDWLRQ� RI� WKH�SODLQ�PHDQLQJ� RI� WKH� WHUP

³H[FOXVLYH�HDVHPHQW´�EDVHG�RQ�GLFWLRQDU\�GHILQLWLRQV�RI�WKH�ZRUG�³H[FOXVLYH�´

6HH�7ULDO�&RXUW�2SLQLRQ����������DW����DSSHOOHH¶V�EULHI�DW������5HOLDQFH�RQ�WKH

GLFWLRQDU\�GHILQLWLRQ�RI�D�VLQJOH�ZRUG�LQ�WKH�1HZ�(DVHPHQW�$JUHHPHQW�LV�QRW

ZLVH�DV�LW�LJQRUHV�WKH�FRQWH[W�RI�WKH�ZRUG�ZLWKLQ�WKH�ODUJHU�DJUHHPHQW���7KH

ODZ� LQ� 3HQQV\OYDQLD� KROGV� WKDW� WKH� ODQJXDJH� RI� WKH� H[SUHVV� HDVHPHQW

FRQWUROV�ZKHQ�WKH�ODQJXDJH�RI�WKH�HDVHPHQW�LV�FOHDU��QRW�ZKHQ�RQH�ZRUG�RU

VHQWHQFH�� WDNHQ�RXW� RI� FRQWH[W�� VHHPV� FOHDU�� �6HH�0HUULOO�� ����$��G�����

7KH�GLFWLRQDU\�PHDQLQJ�RI�WKH�ZRUG�³H[FOXVLYH´�LV�LUUHOHYDQW�LI�LW�GLIIHUV�IURP

WKH�PHDQLQJ�JLYHQ�WR�WKH�ZRUG�LQ�WKH�FRQWH[W�RI�WKH�DJUHHPHQW�DV�D�ZKROH�

7KXV�� ZH� UHYLHZ� WKH� XVH� DQG� PHDQLQJ� RI� WKH� WHUP� ³H[FOXVLYH� HDVHPHQW´

ZLWKLQ�WKH�FRQWH[W�RI�WKH�1HZ�(DVHPHQW�$JUHHPHQW�

:KLOH�:HEVWHU¶V�'LFWLRQDU\�PD\�FOHDUO\�GHILQH�WKH�ZRUG�³H[FOXVLYH´�WR

PHDQ�³KDYLQJ�WKH�WHQGHQF\��RU�SRZHU�WR�H[FOXGH�DOO�RWKHUV«�´�WKH�PHDQLQJ

RI�WKH�WHUP�³H[FOXVLYH�HDVHPHQW´�LQ�WKH�FRQWH[W�RI� WKH�HQWLUH�DJUHHPHQW�LV

QRW�DV�FOHDU�� �)HGRUNR�DUJXHV�WKDW� WKH�1HZ�(DVHPHQW�$JUHHPHQW�JUDQWV� LW
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VROH� XVH� RI� WKH� HDVHPHQW� SURSHUW\�� HYHQ� WR� WKH� H[FOXVLRQ� RI� WKH

JUDQWRU�ODQGRZQHU���$W�WKH�VDPH�WLPH��WKH�YHU\�QH[W�SDJH�RI�WKH�DJUHHPHQW

VSHFLILFDOO\� UHTXLUHV� WKDW� ³XQWLO� VXFK� WLPH�DV�*UDQWHH� LPSURYHV� WKH� DUHD� RI

WKH� 1HZ� (DVHPHQW� DQG� XVHV� WKH� VDPH� IRU� WKH� SXUSRVHV� VWDWHG� KHUHLQ�

*UDQWRU�VKDOO�PDLQWDLQ�WKH�DUHD�RI�WKH�1HZ�(DVHPHQW�DW�*UDQWRU¶V�VROH�FRVW

DQG�H[SHQVH�LQ�WKH�FRQGLWLRQ�DV�LW�H[LVWV�DV�RI�WKH�GDWH�RI�WKLV�$JUHHPHQW�´

5��DW���D�� �7KXV��)HGRUNR�DUJXHV� WKDW� SDUDJUDSK��� RI� WKH� DJUHHPHQW� EDUV

=XUQ�� WKH� JUDQWRU� RI� WKH� HDVHPHQW�� IURP� XVLQJ� WKH� HDVHPHQW� ODQG� LQ� DQ\

IDVKLRQ��EXW�SDUDJUDSK���UHTXLUHV�WKDW�=XUQ�JR�RQWR�WKH�HDVHPHQW�SURSHUW\

DQG� PDLQWDLQ� LW� DW� KLV� VROH� FRVW� DQG� H[SHQVH�� � $W� WKH� YHU\� OHDVW�� WKH

SDUDJUDSKV�GHPRQVWUDWH�WKDW�WKH�WHUP�³H[FOXVLYH�HDVHPHQW´�LV�QRW�FOHDU�DQG

XQDPELJXRXV�RQ�LWV�IDFH�

6LQFH�ZH�FDQQRW�KROG�WKDW�WKH�WHUP�³H[FOXVLYH�HDVHPHQW´�LV�VXIILFLHQW

DV�D�PDWWHU�RI�ODZ�WR�JUDQW�DQ�HDVHPHQW�H[FOXVLYH�RI�WKH�VHUYLHQW�HVWDWH��ZH

PXVW�UHYLHZ�WKH�UHFRUG�WR�HVWDEOLVK�WKDW�UHDVRQDEOH�JURXQGV�H[LVW�WR�VXSSRUW

WKH� WULDO� FRXUW¶V� GHFLVLRQ� WR� JUDQW� WKH� SUHOLPLQDU\� LQMXQFWLRQ�� � 7KH� UHFRUG�

KRZHYHU�� FRQWDLQV� QRWKLQJ� RXWVLGH� RI� WKH� IDFWXDO� VWLSXODWLRQV� DQG� OHJDO

DUJXPHQWV���7KXV��WKHUH�LV�QR�HYLGHQFH�DV�WR�WKH�LQWHQW�RI�WKH�SDUWLHV�RU�WKH

PHDQLQJ� RI� WKH� WHUP� ³H[FOXVLYH� HDVHPHQW´� LQ� WKH� FRQWH[W� RI� WKH� HQWLUH

DJUHHPHQW� DQG� LQ� OLJKW� RI� WKH� FRQWUDGLFWRU\� ODQJXDJH�� � 7KHUHIRUH��ZH�KROG

WKDW�WKH�ORZHU�FRXUW�HUUHG�ZKHQ�GHWHUPLQLQJ�WKDW��DV�D�PDWWHU�RI�ODZ��³>WKH
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HDVHPHQW@�ZDV�PHDQW�WR�H[FOXGH�WKH�VHUYLHQW�WHQHPHQW�=XUQ��IURP�XVH��DV

HYLGHQFHG�E\�LWV�ODQJXDJH�´��7ULDO�&RXUW�2SLQLRQ����������DW���

%DVHG�RQ�WKH�ODFN�RI�VXEVWDQWLYH�HYLGHQFH�SUHVHQWHG�E\�SODLQWLII�RQ�WKH

UHFRUG�DQG�WKH�ORZHU�FRXUW¶V�HUURQHRXV�DSSOLFDWLRQ�RI�WKH�FDVH�ODZ��ZH�ILQG

WKDW�WKH�SODLQWLII�IDLOHG�WR�HVWDEOLVK�WKDW�SODLQWLII¶V�ULJKW�WR�UHOLHI�LV�FOHDU���,Q

OLJKW�RI�DSSHOOHH¶V�IDLOXUH�WR�HVWDEOLVK�WKDW�KLV�ULJKW�WR�UHOLHI�LV�FOHDU��WKHUH�LV

QR�QHHG�IRU�WKLV�FRXUW�WR�FRQVLGHU�WKH�LVVXH�RI�LUUHSDUDEOH�KDUP���$V�RQH�RI

WKH�EDVLF�UHTXLUHPHQWV�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�KDV�QRW�EHHQ�HVWDEOLVKHG�

ZH� UHYHUVH� WKH� GHFLVLRQ� RI� WKH� ORZHU� FRXUW� DQG� GLVVROYH� WKH� SUHOLPLQDU\

LQMXQFWLRQ�

2UGHU� UHYHUVHG�� � 3UHOLPLQDU\� LQMXQFWLRQ� GLVVROYHG�� � -XULVGLFWLRQ

UHOLQTXLVKHG�


