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$SSHDO�IURP�WKH�25'(5�'DWHG�-DQXDU\����������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$5067521*�&RXQW\�

&,9,/��1R������������

%()25(���($.,1��6&+,//(5��DQG�2/6=(:6.,��--�

23,1,21�%<�2/6=(:6.,��-�� ),/('���1RYHPEHU���������

7KLV� LV� DQ� DSSHDO� RI� WZR� RUGHUV� UHVXOWLQJ� IURP� VXPPDU\� MXGJPHQW

PRWLRQV�LQ�FRQVROLGDWHG�GHFODUDWRU\�MXGJPHQW�DFWLRQV��7KH�XQGLVSXWHG�IDFWV

WKDW� JDYH� ULVH� WR� WKH� GHFODUDWRU\� MXGJPHQW� DFWLRQV� DUH� DV� IROORZV�� 2Q

'HFHPEHU�����������9HURQLFD�+HQ\��0LFKDHO�+HQ\��-HDQ�)UDLOH\��DQG�5REHUW

)UDLOH\�ILOHG�D�FRPSODLQW�LQ�FLYLO�DFWLRQ�LQ�$UPVWURQJ�&RXQW\�XQGHU�'RFNHW�1R�

����������&LYLO� DJDLQVW�*OHQQ�.LPPHO��5�*��0F,QWLUH�&RDO� &RPSDQ\�� ,QF��

5RQDOG� DQG� +HOHQ� 0F,QWLUH�� -XVW�� ,QF��� DQG� 'L�0DF� (QWHUSULVHV�� ,QF�� 7KH

FRPSODLQW�DOOHJHG�WKDW�DQ�DXWRPRELOH�DFFLGHQW�RFFXUUHG�RQ�$SULO����������RQ

5RXWH�����LQ�3OXP�&UHHN�7RZQVKLS��$UPVWURQJ�&RXQW\��$W�WKDW�WLPH��SODLQWLII

9HURQLFD�+HQ\� ZDV� RSHUDWLQJ� D� PRWRU� YHKLFOH� WUDYHOOLQJ� HDVW� RQ� ���� ZLWK

-HDQ� )UDLO\� DV� KHU� SDVVHQJHU�� 'HIHQGDQW� *OHQQ� .LPPHO� ZDV� RSHUDWLQJ� KLV

PRWRU�YHKLFOH�DQG� WUDYHOOLQJ�ZHVW�RQ������'HIHQGDQW�.LPPHO�DWWHPSWHG� WR

PDNH�D�OHIW�KDQG�WXUQ�LQWR�WKH�GULYHZD\�RI�WKH�0F,QWLUH�&RDO�&RPSDQ\�DQG�D

FROOLVLRQ� RFFXUUHG� EHWZHHQ� KLV� YHKLFOH� DQG� 0V�� +HQ\¶V� YHKLFOH�� %RWK

RFFXSDQWV�RI�WKH�+HQ\�YHKLFOH�ZHUH�VHULRXVO\�LQMXUHG�

7KH� XQGHUO\LQJ� FRPSODLQW� DOOHJHG� WKDW� GHIHQGDQW� *OHQQ� .LPPHO� ZDV

WKH� DJHQW�� VHUYDQW� RU� HPSOR\HH� RI� GHIHQGDQWV�5RQDOG� DQG� +HOHQ� 0F,QWLUH�

5�*�� 0F,QWLUH� &RDO� &RPSDQ\�� ,QF��� DQG� WKH� RWKHU� FRUSRUDWH� HQWLWLHV�� 7KH
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FRPSODLQW� DOVR� DOOHJHG� WKDW� 5RQDOG� DQG� +HOHQ� 0F,QWLUH� ZHUH� GLUHFWO\

QHJOLJHQW�LQ�FDXVLQJ�WKH�DFFLGHQW�

$W�WKH�WLPH�RI�WKH�DFFLGHQW�WKH�0F,QWLUHV�ZHUH�LQVXUHGV�XQGHU�OLDELOLW\

LQVXUDQFH�SROLFLHV� LVVXHG�E\�IRXU�GLIIHUHQW�FRPSDQLHV��7KH�SROLFLHV� LQFOXGHG

DQ�XPEUHOOD�LQVXUDQFH�SROLF\�LVVXHG�E\�$PHULFDQ�6WDWHV�,QVXUDQFH�&RPSDQ\

�$PHULFDQ�6WDWHV���D�SHUVRQDO�PRWRU�YHKLFOH�LQVXUDQFH�SROLF\�LVVXHG�E\�6WDWH

$XWR� ,QVXUDQFH� &RPSDQ\� �6WDWH� $XWR��� D� IDUPRZQHUV¶� LQVXUDQFH� SROLF\

LVVXHG�E\�+LJKODQG�0XWXDO�,QVXUDQFH�&RPSDQ\��+LJKODQG���DQG�D�FRPPHUFLDO

PRWRU� YHKLFOH� LQVXUDQFH� SROLF\� LVVXHG� E\� 0RWRULVWV� 0XWXDO� ,QVXUDQFH

&RPSDQ\� �0RWRULVWV��� 6XEVHTXHQW� WR� WKH� DFFLGHQW�� +LJKODQG� EHFDPH

LQVROYHQW�DQG�WKH�3HQQV\OYDQLD�,QVXUDQFH�*XDUDQW\�$VVRFLDWLRQ� �3,*$��ZDV

VXEVWLWXWHG�LQ�LWV�SODFH�

6WDWH� $XWR�� 3,*$�� DQG� 0RWRULVWV� GHFOLQHG� WR� DFFHSW� GHIHQVH� RI� WKH

0F,QWLUHV��$V�D�UHVXOW��$PHULFDQ�6WDWHV�HYHQWXDOO\�DVVLJQHG�GHIHQVH�FRXQVHO

IRU� WKH� 0F,QWLUHV�� 2Q� $XJXVW� ��� ������ 6WDWH� $XWR� ILOHG� D� GHFODUDWRU\

MXGJPHQW� DFWLRQ� LQ�$UPVWURQJ�&RXQW\� VHHNLQJ�D�GHFODUDWLRQ� WKDW� LW� KDG�QR

GXW\� WR� GHIHQG� RU� LQGHPQLI\�� %RWK� 3,*$� DQG� 0RWRULVWV� WRRN� QR� DFWLRQ�

$PHULFDQ�6WDWHV�ILOHG�D�GHFODUDWRU\�DFWLRQ�LQ�$OOHJKHQ\�&RXQW\�RQ�0DUFK����

������ VHHNLQJ� D� GHFODUDWLRQ� WKDW� LW� ZDV� WKH� 0F,QWLUHV¶� H[FHVV� LQVXUDQFH

FDUULHU�DQG�WKDW�WKH�SULPDU\�LQVXUDQFH�FDUULHUV�KDG�D�GXW\�WR�GHIHQG�EHIRUH

VXFK�GXW\�DURVH�RQ�WKH�SDUW�RI�$PHULFDQ�6WDWHV��$PHULFDQ�6WDWHV�DOVR�VRXJKW

D� GHFODUDWLRQ� WKDW� EHFDXVH� WKH� SULPDU\� LQVXUDQFH� FDUULHUV� IDLOHG� WR� GHIHQG
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WKH�0F,QWLUHV�GHVSLWH�DQ�DOOHJHG�GXW\�WR�GR�VR�LW�VKRXOG�EH�UHLPEXUVHG�IRU�LWV

GHIHQVH� FRVWV�� /DVWO\�� $PHULFDQ� 6WDWHV� VRXJKW� D� GHFODUDWLRQ� WKDW� LI� D

MXGJPHQW�ZDV�UHQGHUHG�DJDLQVW�WKH�0F,QWLUHV�LQ�WKH�XQGHUO\LQJ�WRUW�DFWLRQ�

WKH� EXUGHQ� RI� LQGHPQLI\LQJ� WKH� 0F,QWLUHV� VKRXOG� IDOO� RQ� WKH� SULPDU\

LQVXUDQFH�FDUULHUV�EHIRUH�IDOOLQJ�RQ�$PHULFDQ�6WDWHV�

3URFHGXUDOO\�� $PHULFDQ� 6WDWHV� LQWHUYHQHG� LQWR� WKH� 6WDWH� $XWR

GHFODUDWRU\� MXGJPHQW� DFWLRQ� DQG� WKH� GHFODUDWRU\� MXGJPHQW� DFWLRQ� RI

$PHULFDQ� 6WDWHV� ZDV� WUDQVIHUUHG� WR� $UPVWURQJ� &RXQW\�� 7KHVH� WZR� DFWLRQV

ZHUH� FRQVROLGDWHG� RQ� 6HSWHPEHU� ���� ������ 2Q� 1RYHPEHU� ���� ������ WKH

SODLQWLIIV� LQ� WKH� XQGHUO\LQJ� WRUW� DFWLRQ� ILOHG� D� SUDHFLSH� WR� VHWWOH� DQG

GLVFRQWLQXH� WKHLU� WRUW� DFWLRQ� SXUVXDQW� WR� VHWWOHPHQW�� $PHULFDQ� 6WDWHV� SDLG

���������WRZDUG�WKH�VHWWOHPHQW�RI�WKH�WRUW�DFWLRQ�

)ROORZLQJ� VHWWOHPHQW�� $PHULFDQ� 6WDWHV� ILOHG� PRWLRQV� IRU� VXPPDU\

MXGJPHQW�DJDLQVW�6WDWH�$XWR�DQG�3,*$�VHHNLQJ�D�GHFODUDWLRQ�DV�D�PDWWHU�RI

ODZ� WKDW� WKH\�KDG�EUHDFKHG� WKHLU� REOLJDWLRQ� WR� GHIHQG� DQG� UHTXHVWLQJ� WKDW

WKH\� EH� GLUHFWHG� WR� UHLPEXUVH� $PHULFDQ� 6WDWHV� IRU� WKH� IXOO� DPRXQW� RI� LWV

VHWWOHPHQW�FRQWULEXWLRQ��6WDWH�$XWR��3,*$��DQG�0RWRULVWV�DOO�ILOHG�PRWLRQV�IRU

VXPPDU\�MXGJPHQW�VHHNLQJ�D�GHFODUDWLRQ�DV�D�PDWWHU�RI�ODZ�WKDW�HDFK�KDG

QR�GXW\�WR�GHIHQG�DQG�QR�GXW\�WR�UHLPEXUVH�$PHULFDQ�6WDWHV�

,Q� DQ� RSLQLRQ� DQG� RUGHU� GDWHG� 2FWREHU� ���� ������ WKH� +RQRUDEOH

.HQQHWK�*��9DOHVHN�RI� WKH�$UPVWURQJ�&RXQW\�&RXUW�RI�&RPPRQ�3OHDV�KHOG

WKDW�6WDWH�$XWR�KDG�QR�GXW\�WR�GHIHQG�XQGHU�WKH�WHUPV�RI�WKH�SHUVRQDO�DXWR
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LQVXUDQFH�SROLF\�LVVXHG�WR�WKH�0F,QWLUHV�DQG��WKHUHIRUH��QR�GXW\�WR�UHLPEXUVH

$PHULFDQ� 6WDWHV�� 3,*$� ZDV� IRXQG� WR� KDYH� KDG� D� GXW\� WR� GHIHQG� XQGHU

+LJKODQG¶V� LQVXUDQFH�SROLF\��3,*$�ZDV�IRXQG�WR�KDYH�QR�GXW\� WR� UHLPEXUVH

$PHULFDQ� 6WDWHV�� KRZHYHU�� SXUVXDQW� WR� WKH� SURYLVLRQV� RI� WKH� 3HQQV\OYDQLD

,QVXUDQFH�*XDUDQW\�$VVRFLDWLRQ�$FW��WKDW�H[FOXGH�FODLPV�IRU�VXEURJDWLRQ�E\

LQVXUHUV��)LQDOO\��-XGJH�9DOHVHN�IRXQG�WKDW�0RWRULVWV�KDG�D�GXW\�WR�GHIHQG�

6XEVHTXHQW�VXPPDU\�MXGJPHQW�PRWLRQV�ZHUH�ILOHG�E\�$PHULFDQ�6WDWHV

DQG�0RWRULVWV� WR� GHWHUPLQH� LI�0RWRULVWV� KDG� D� GXW\� WR� LQGHPQLI\� $PHULFDQ

6WDWHV� IRU� WKH�PRQH\� LW� SDLG� LQ� VHWWOLQJ� WKH� XQGHUO\LQJ� WRUW� DFWLRQ�� 7KHVH

PRWLRQV�UHVXOWHG�LQ�DQ�RUGHU�GDWHG�-DQXDU\������������0RWRULVWV�ZDV�IRXQG

WR�EH�OLDEOH�IRU�KDOI�RI�$PHULFDQ�6WDWHV¶�GHIHQVH�FRVWV�EHFDXVH�LW�KDG�D�GXW\

WR�GHIHQG�XQGHU�LWV�SROLF\��0RWRULVWV�ZDV�QRW�IRXQG��KRZHYHU��WR�KDYH�D�GXW\

WR�LQGHPQLI\�$PHULFDQ�6WDWHV�IRU�WKH�VHWWOHPHQW�PRQLHV�SDLG�EHFDXVH�LW�ZDV

GHWHUPLQHG� WKDW� WKH� XQGHUO\LQJ� FODLP� ZDV� QRW� FRYHUHG� XQGHU� 0RWRULVWV¶

SROLF\��$PHULFDQ�6WDWHV�DSSHDOV�IURP�WKHVH�RUGHUV�RI�2FWREHU�����������DQG

-DQXDU\����������

$PHULFDQ�6WDWHV�SUHVHQWV�WKH�IROORZLQJ�LVVXHV�IRU�RXU�UHYLHZ�

:KHWKHU�D�SROLF\�SKUDVH��³IRU�WKH�RZQHUVKLS��PDLQWHQDQFH�
RU� XVH´� �6WDWH� $XWR� SROLF\��� WKDW� WKLV� &RXUW� KDG� DOUHDG\
IRXQG�DPELJXRXV��UHPDLQV�DPELJXRXV"

:KHWKHU� DQ� LQVXUDQFH� FRPSDQ\� WKDW� EUHDFKHV� LWV� FRQWUDFW
ZLWK� LWV� LQVXUHG� E\� IDLOLQJ� WR� GHIHQG� D� FODLP� SRWHQWLDOO\
ZLWKLQ� LWV� SROLF\� FRYHUDJH� LV� OLDEOH� IRU� WKH� DPRXQW� RI
VHWWOHPHQW�DQG�HVWRSSHG�IURP�GHQ\LQJ�FRYHUDJH"

����������������������������������
�����3�6�������������HW��VHT���UHSHDOHG�'HFHPEHU����������
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:KHWKHU�DQ�H[FHVV�LQVXUHU¶V��$PHULFDQ�6WDWHV¶��SD\PHQW�RI
D� FODLP�� GXH� WR� WKH� ZURQJIXO� UHIXVDO� RI� WKH� 3HQQV\OYDQLD
,QVXUDQFH�*XDUDQW\�$VVRFLDWLRQ��RU�LWV�LQVROYHQW�PHPEHU��WR
GHIHQG�RU�SD\�WKH�FODLP��VKRXOG�EH�UHLPEXUVHG�WR�WKH�H[FHVV
LQVXUHU�RU�VKRXOG�EH�EDUUHG�E\�WKH�H[FOXVLRQ�RI�VXEURJDWLRQ
FODLPV� XQGHU� WKH� ,QVXUDQFH� *XDUDQW\� $FW¶V� GHILQLWLRQ� RI� D
FRYHUHG�FODLP�����3�6����������������E���5HSHDOHG��"

:KHWKHU��DIWHU�EUHDFK�RI�LWV�GXW\�WR�GHIHQG��DQG�VXEVHTXHQW
WR�VHWWOHPHQW�RI�WKH�XQGHUO\LQJ�FODLP��DQ�LQVXUHU��0RWRULVWV
0XWXDO��VKRXOG�EH�HVWRSSHG�IURP�VXEPLWWLQJ�HYLGHQFH�RI�WKH
ODFN�RI�FRYHUDJH�IRU�WKH�FODLP�XQGHU�LWV�SROLF\"

$SSHOODQW¶V�EULHI�DW���

,W� LV� FOHDU� WKDW� VXPPDU\� MXGJPHQW� LV� SURSHU� ZKHQ� �WKH� SOHDGLQJV�

GHSRVLWLRQV��DQVZHUV�WR�LQWHUURJDWRULHV��DQG�DGPLVVLRQV�RQ�ILOH��WRJHWKHU�ZLWK

WKH�DIILGDYLWV��LI�DQ\��VKRZ�WKDW�WKHUH�LV�QR�JHQXLQH�LVVXH�DV�WR�DQ\�PDWHULDO

IDFW�DQG�WKDW�WKH�PRYLQJ�SDUW\�LV�HQWLWOHG�WR�D�MXGJPHQW�DV�D�PDWWHU�RI�ODZ��

3D�5�&�3�� 5XOH� ������ � 8SRQ� UHYLHZ�� WKLV� &RXUW�ZLOO� RYHUWXUQ� D� WULDO� FRXUW
V

HQWU\�RI�VXPPDU\�MXGJPHQW��RQO\�LI�WKHUH�KDV�EHHQ�DQ�HUURU�RI�ODZ�RU�D�FOHDU

DEXVH� RI� GLVFUHWLRQ��� �+RIIPDQ� Y�� %UDQG\ZLQH�+RVSLWDO�� ���� $��G� ����

�����3D�6XSHU��������

3XUVXDQW�WR�3HQQV\OYDQLD�ODZ��DQ

LQVXUHU� DJUHHV� WR� GHIHQG� WKH� LQVXUHG� DJDLQVW� DQ\� VXLWV
DULVLQJ� XQGHU� WKH� SROLF\� µHYHQ� LI� VXFK� VXLW� LV� JURXQGOHVV�
IDOVH��RU�IUDXGXOHQW�¶�6LQFH�WKH�LQVXUHU�WKXV�DJUHHV�WR�UHOLHYH
WKH� LQVXUHG� RI� WKH� EXUGHQ� RI� GHIHQGLQJ� HYHQ� WKRVH� VXLWV
ZKLFK�KDYH�QR�EDVLV� LQ� IDFW�� RXU� FDVHV�KDYH� KHOG� WKDW� WKH
REOLJDWLRQ�WR�GHIHQG�DULVHV�ZKHQHYHU�WKH�FRPSODLQW�ILOHG�E\
WKH�LQMXUHG�SDUW\�PD\�SRWHQWLDOO\�FRPH�ZLWKLQ�WKH�FRYHUDJH
RI�WKH�SROLF\�
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*HGHRQ�Y��6WDWH�)DUP�0XWXDO�$XWRPRELOH� ,QV��� ����$��G������ ������

�3D���������HPSKDVLV�LQ�RULJLQDO���0RUHRYHU��³>L@I�WKH�FRPSODLQW�ILOHG�DJDLQVW

WKH� LQVXUHG�DYHUV� IDFWV�ZKLFK�ZRXOG�VXSSRUW�D� UHFRYHU\�WKDW� LV� FRYHUHG�E\

WKH�SROLF\��LW�LV�WKH�GXW\�RI�WKH�LQVXUHU�WR�GHIHQG�XQWLO�VXFK�WLPH�DV�WKH�FODLP

LV�FRQILQHG�WR�D� UHFRYHU\� WKDW� WKH�SROLF\� GRHV�QRW� FRYHU�´�(ULH� ,QVXUDQFH

([FKDQJH�Y��7UDQVDPHULFD�,QVXUDQFH������$��G�������������3D�������

�FLWDWLRQV� RPLWWHG��� 7KH� ³ILUVW� VWHS� LQ� D� GHFODUDWRU\� MXGJPHQW� DFWLRQ

FRQFHUQLQJ� LQVXUDQFH� FRYHUDJH� LV� WR� GHWHUPLQH� WKH� VFRSH� RI� WKH� SROLF\¶V

FRYHUDJH��$IWHU�GHWHUPLQLQJ�WKH�VFRSH�RI�FRYHUDJH��WKH�FRXUW�PXVW�H[DPLQH

WKH�FRPSODLQW� LQ� WKH�XQGHUO\LQJ�DFWLRQ�WR�DVFHUWDLQ� LI� LW� WULJJHUV� FRYHUDJH�´

*HQHUDO� $FFLGHQW� ,QVXUDQFH� &R�� Y�� $OOHQ�� ���� $��G� ������ ����� �3D�

�������FLWDWLRQV�RPLWWHG��

7KH�ILUVW�LVVXH�LQYROYHV�LQWHUSUHWLQJ�WKH�6WDWH�$XWR�LQVXUDQFH�SROLF\�WR

GHWHUPLQH� LI� LW�KDG�D�GXW\� WR� GHIHQG�XQGHU� LWV� SROLF\� FRYHUDJH��6WDWH�$XWR

LVVXHG�D�SHUVRQDO�DXWR�LQVXUDQFH�SROLF\�WR�5RQDOG�*��0F,QWLUH�DV�WKH�QDPHG

LQVXUHG�IRU�D�SHULRG�IURP�0DUFK����������WR�6HSWHPEHU�����������7KH�6WDWH

$XWR�SROLF\�SURYLGHV�

3DUW�$�±�/LDELOLW\�&RYHUDJH�±�,QVXULQJ�$JUHHPHQW

$� :H�ZLOO� SD\�GDPDJHV� IRU� ³ERGLO\� LQMXU\´� �� �� �� IRU�ZKLFK
DQ\� ³LQVXUHG´� EHFRPHV� OHJDOO\� UHVSRQVLEOH� EHFDXVH� RI� DQ
DXWR�DFFLGHQW��������:H�ZLOO�VHWWOH�RU�GHIHQG��DV�ZH�FRQVLGHU
DSSURSULDWH��DQ\�FODLP�RU�VXLW�DVNLQJ�IRU�WKHVH�GDPDJHV��,Q
DGGLWLRQ�WR�RXU�OLPLW�RI�OLDELOLW\��ZH�ZLOO�SD\�DOO�GHIHQVH�FRVWV
ZH�LQFXU��2XU�GXW\�WR�VHWWOH�RU�GHIHQG�HQGV�ZKHQ�RXU�OLPLW
RI� OLDELOLW\� IRU� WKLV� FRYHUDJH�KDV�EHHQ�H[KDXVWHG��:H�KDYH
QR� GXW\� WR� GHIHQG� DQ\� VXLW� RU� VHWWOH� DQ\� FODLP� IRU� ³ERGLO\
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LQMXU\´�������QRW�FRYHUHG�XQGHU�WKLV�SROLF\�

%� ³,QVXUHG´�DV�XVHG�LQ�WKLV�3DUW�PHDQV�
��� � <RX� RU� DQ\� ³IDPLO\� PHPEHU´� IRU� WKH� RZQHUVKLS�
PDLQWHQDQFH�RU�XVH�RI�DQ\�DXWR�RU�³WUDLOHU�´
����$Q\�SHUVRQ�XVLQJ�³\RXU�FRYHUHG�DXWR�´

5��DW����D�

$PHULFDQ�6WDWHV�ILUVW�SURSRVHV�DQ�LQWHUSUHWDWLRQ�RI�6WDWH�$XWR¶V�SROLF\

WKDW� ZRXOG� GLVUHJDUG� WKH� DFWXDO� FRYHUDJH� RI� WKH� SROLF\�� $PHULFDQ� 6WDWHV

DVVHUWV�WKDW�EHFDXVH�³6WDWH�$XWR�LVVXHG�WKH�0F,QWLUHV�DQ�DXWR�OLDELOLW\�SROLF\

WR�SURYLGH�SURWHFWLRQ�IURP�DXWR�UHODWHG�FODLPV�DQG�WKH�WRUW�&RPSODLQW�VRXJKW

WR�LPSRVH�OLDELOLW\�XSRQ�WKH�0F,QWLUHV�IRU�WKH�GDPDJHV�VXVWDLQHG�LQ�DQ�DXWR

DFFLGHQW�� WKDW� WKH� WRUW� DFWLRQ� SRWHQWLDOO\� FDPH�ZLWKLQ� WKH� FRYHUDJH� RI� WKH

6WDWH�$XWR�SROLF\�´�$SSHOODQW¶V�EULHI�DW���� �HPSKDVLV� LQ�RULJLQDO���$PHULFDQ

6WDWHV�DOVR�DVVHUWV�WKDW�XQGHU� WKH�SROLF\�6WDWH�$XWR� ³DJUHHG� WR�GHIHQG� WKH

0F,QWLUHV�LQ�DQ\�VXLW�DVNLQJ�IRU�GDPDJHV�IRU�ERGLO\�LQMXU\�EHFDXVH�RI�DQ�DXWR

DFFLGHQW�´� DQG� WKDW� WKH� ³0F,QWLUHV� DUH� LQVXUHG� IRU� WKH� XVH� RI� DQ\� DXWR�´

$SSHOODQW¶V�EULHI�DW����� ��� �HPSKDVLV� LQ� RULJLQDO��� 7KH�GXW\� WR� GHIHQG�RQO\

DULVHV�LI�WKH�FODLPV�SRWHQWLDOO\�FRPH�ZLWKLQ�WKH�SROLF\�FRYHUDJH��$V�WKH�6WDWH

$XWR�SROLF\�VWDWHV��³>Z@H�KDYH�QR�GXW\�WR�GHIHQG�DQ\�VXLW�RU�VHWWOH�DQ\�FODLP

IRU� µERGLO\�LQMXU\¶� �� �� ��QRW�FRYHUHG�XQGHU�WKLV�SROLF\�´�5��DW����D��:H�KDYH

VWDWHG� EHIRUH�� WKH� GXW\� WR� GHIHQG� ³µDSSOLHV� RQO\� ZLWK� ³UHVSHFW>@� >WR@

LQVXUDQFH�DIIRUGHG�E\�WK>H@�SROLF\�´�,W�GRHV�QRW�UHTXLUH�GHIHQVH�RI�DQ\

VXLW� EURXJKW�� EXW� RQO\� WR� VXLWV� LQYROYLQJ� FODLPV� ZLWKLQ� WKH� VFRSH� RI� WKH
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SROLF\�¶´�*HQHUDO�$FFLGHQW� ,QVXUDQFH��&R�� Y��$OOHQ�� ����$��G�������3D�

������ �HPSKDVLV� DGGHG�� �TXRWLQJ� :DUQHU� Y�� (PSOR\HUV¶� /LDELOLW\

$VVXUDQFH� &RUSRUDWLRQ�� ���� $��G� ���� �3D�� �������� $PHULFDQ� 6WDWHV

FDQQRW�DVVHUW�WKDW�WKHUH�LV�SRWHQWLDO�FRYHUDJH�EHFDXVH�D�SROLF\�FRQWDLQV�WKH

ZRUGV� DQ\� VXLW� RU� DQ\� DXWR�� 7KH� DFWXDO� FRYHUDJH� RI� WKH� SROLF\� KDV� WR� EH

GHWHUPLQHG�� 7KHUHIRUH��ZH�GLVPLVV�$PHULFDQ�6WDWHV� LQLWLDO� LQWHUSUHWDWLRQ� RI

6WDWH�$XWR¶V�SROLF\�FRYHUDJH�

� $OWHUQDWLYHO\�� $PHULFDQ� 6WDWHV� DWWDFNV� VSHFLILF� ODQJXDJH� LQ� 6WDWH

$XWR¶V�SROLF\�WR�DVVHUW�WKDW�WKHUH�ZDV�SRWHQWLDO�FRYHUDJH��7KLV�LV�ZLWK�UHVSHFW

WR�WKH�GHILQLWLRQ�RI�LQVXUHG��³<RX�RU�DQ\�µIDPLO\�PHPEHU¶�IRU�WKH�RZQHUVKLS�

PDLQWHQDQFH�RU�XVH�RI�DQ\�DXWR�´�$PHULFDQ�DVVHUWV�WKDW�WKLV�ODQJXDJH�PHDQV

WKDW�WKH�SROLF\�³FRQWHPSODWHV�FRYHUDJH�IRU�DXWRV�WKDW�DUH�QHLWKHU�RZQHG�E\�

QRU� RSHUDWHG�E\� WKH�0F,QWLUHV�´�$SSHOODQW¶V� EULHI� DW� ���� 7KXV�� EULQJLQJ� WKH

DOOHJDWLRQV�LQ�WKH�WRUW�FRPSODLQW�SRWHQWLDOO\�ZLWKLQ�6WDWH�$XWR¶V�FRYHUDJH��:H

GLVDJUHH�

2ZQHUVKLS��PDLQWHQDQFH��DQG�XVH�DUH�DFWLYLWLHV�WKDW�PXVW�EH�GRQH�E\

D�SHUVRQ�RU�SHUVRQV��7KH�RQO\�SHUVRQV�H[SUHVVO\�UHIHUUHG�WR�LQ�WKH�GHILQLWLRQ

RI� LQVXUHG� DUH� WKH� QDPHG� LQVXUHG� DQG� KLV� IDPLO\� PHPEHUV�� 7KH� RQO\

UHDVRQDEOH� LQWHUSUHWDWLRQ� RI� WKLV� GHILQLWLRQ� RI� LQVXUHG� LV� WKDW� FRYHUDJH

H[WHQGV�RQO\�WR�WKH�RZQHUVKLS��PDLQWHQDQFH�RU�XVH�RI�DQ�DXWR�E\�D�PHPEHU

RI� WKH� 0F,QWLUH� IDPLO\�� )XUWKHUPRUH�� WKH� H[FOXVLRQ� VHFWLRQ� RI� 6WDWH� $XWR¶V

SROLF\� VWDWHV� ZKDW� YHKLFOHV� DUH� FRYHUHG� RU� QRW� FRYHUHG� XQGHU� WKH� SROLF\�
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6HFWLRQ�%���SURYLGHV�

:H� GR� QRW� SURYLGH� /LDELOLW\� &RYHUDJH� IRU� WKH� RZQHUVKLS�
PDLQWHQDQFH�RU�XVH�RI�������

����$Q\�YHKLFOH��RWKHU�WKDQ�µ\RXU�FRYHUHG�DXWR�¶�ZKLFK�LV�
����D���RZQHG�E\�\RX��RU
����E��IXUQLVKHG�RU�DYDLODEOH�IRU�\RXU�UHJXODU�XVH�

5�� DW� ���D�� 7KLV� FOHDUO\� PHDQV� WKDW� WKH� SROLF\� RQO\� FRYHUV� FDUV� RZQHG�

PDLQWDLQHG�RU�XVHG�E\�WKH�0F,QWLUHV�

$SSO\LQJ�WKLV�SROLF\�LQWHUSUHWDWLRQ�WR�WKH�WRUW�FRPSODLQW��ZH�ILQG�WKHUH

ZDV� QR� SRWHQWLDO� FODLP� WULJJHULQJ� D� GXW\� IRU� 6WDWH� $XWR� WR� GHIHQG�� 7KH

XQGHUO\LQJ� WRUW� FRPSODLQW� FRQWDLQV� FODLPV� DJDLQVW� WKH� 0F,QWLUHV� IRU� ERWK

YLFDULRXV� OLDELOLW\� DQG� GLUHFW� OLDELOLW\�� 7KH� UHOHYDQW� SRUWLRQV� RI� WKH� WRUW

FRPSODLQW�HVWDEOLVK�WKDW�GHIHQGDQW�.LPPHO�ZDV�XVLQJ�RU�RSHUDWLQJ�RQH�RI�WKH

YHKLFOHV� LQYROYHG� LQ� WKH� DFFLGHQW�� WKH� YHKLFOH� EHLQJ� XVHG� E\� .LPPHO� ZDV

RZQHG�E\�KLP��DQG�WKDW�WKH�DFFLGHQW�ZDV�FDXVHG�E\�DQ\�RU�DOO�RI�WKH�WKLUWHHQ

DOOHJHG�QHJOLJHQW� DFWV� RI�.LPPHO��&RXQWV����DQG� ��� DOOHJH� WKDW� GHIHQGDQW

.LPPHO�ZDV� DFWLQJ� DV� WKH� VHUYDQW�� DJHQW� DQG�RU� HPSOR\HH� RI� HDFK� RI� WKH

GHIHQGDQWV�DQG�ZDV�ZLWKLQ�WKH�VFRSH�RI�KLV�HPSOR\PHQW�ZKHQ�WKH�DFFLGHQW

RFFXUUHG�� 7KH� PRVW� FRQWHVWHG� SDUW� RI� WKH� FRPSODLQW�� DV� WR� PHDQLQJ�� LV

SDUDJUDSK� ��� ZKLFK� VWDWHV� WKDW� ³>W@KH� LQMXULHV� DQG� GDPDJHV� VHW� IRUWK

KHUHDIWHU�ZHUH�FDXVHG�E\�DQG�ZHUH�WKH�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�� WKH

'HIHQGDQW¶V� QHJOLJHQFH�� HLWKHU� GLUHFWO\� RU� WKURXJK� VHUYDQWV�� DJHQWV� DQG�RU

HPSOR\HHV��LQ�DQ\�RU�DOO�RI�WKH�IROORZLQJ�UHVSHFWV�´�5��DW����D��7KH�WKLUWHHQ

VXESDUDJUDSKV� XQGHU� SDUDJUDSK� ���� KRZHYHU�� OLVW� RQO\� QHJOLJHQW� DFWV� E\
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GHIHQGDQW�.LPPHO�

7KH� YLFDULRXV� OLDELOLW\� FODLP� GLG� QRW� WULJJHU� D� GXW\� WR� GHIHQG�� 6WDWH

$XWR¶V�SROLF\�UHTXLUHV� WKDW� WKH� OLDELOLW\�DULVH�IURP�WKH�0F,QWLUHV¶�RZQHUVKLS�

PDLQWHQDQFH�RU� XVH� RI� DQ� DXWR�� &RQVHTXHQWO\�� DQRWKHU� SHUVRQ¶V� XVH� RI� DQ

DXWR�WKDW�LV�QRW�PDLQWDLQHG�RU�RZQHG�E\�WKH�0F,QWLUHV�LV�QRW�FRYHUHG�E\�WKH

SROLF\�� � 7KHUHIRUH�� WKHUH�ZDV� QR� FRYHUDJH�XQGHU� WKH� 6WDWH� $XWR� SROLF\� IRU

DQ\�DFFLGHQW�LQYROYLQJ�.LPPHO¶V�RZQ�YHKLFOH�ZKLOH�KH�ZDV�GULYLQJ�LW�

7KH� GLUHFW� QHJOLJHQFH� FODLP� DJDLQVW� WKH� 0F,QWLUHV� LV� QRQ�H[LVWHQW�

$PHULFDQ� 6WDWHV� DVVHUWV� WKDW� WKH� SKUDVHV� ³'HIHQGDQW¶V� QHJOLJHQFH´� DQG

³GLUHFWO\�FDXVHG´� LQ� SDUDJUDSK����RI� WKH�FRPSODLQW� VWDWH� D� FDXVH�RI� DFWLRQ

GLUHFWO\� DJDLQVW� WKH� 0F,QWLUHV� IRU� QHJOLJHQFH�� 7KHVH� SKUDVHV� DUH� PHUHO\

FRQFOXVRU\��DQG�WKH�FRPSODLQW�LQFOXGHV�QR�VSHFLILF�DOOHJDWLRQV�RI�IDFWV�RI�WKH

����������������������������������
��$SSHOODQW�UHOLHV�RQ�&RQQHU�Y��$OOHJKHQ\�*HQHUDO�+RVSLWDO������$��G����
�3D��������WR�DVVHUW�WKDW�RXU�6XSUHPH�&RXUW�KDV�JLYHQ�HIIHFW�WR�FRQFOXVRU\
DOOHJDWLRQV�� )LUVW�� ZH� QRWH� WKDW� &RQQHU� DGGUHVVHG� WKH� ULJKW� WR� DPHQG� D
FRPSODLQW� DIWHU� WKH� VWDWXWH� RI� OLPLWDWLRQV� WR� VSHFLI\� RWKHU� ZD\V� WKDW� WKH
GHIHQGDQW�ZDV�QHJOLJHQW�LQ�DGGLWLRQ�WR�WKH�QHJOLJHQW�DFWV�DOUHDG\�DOOHJHG�LQ
WKH�FRPSODLQW��7KLV�ZDV�DOORZHG�EHFDXVH�LQ�WKH�RULJLQDO�FRPSODLQW�WKHUH�ZDV
DQ�DOOHJDWLRQ� RI� ³RWKHUZLVH� IDLOLQJ� WR�XVH�GXH� FDUH´� DIWHU� WKH� RWKHU� DOOHJHG
DFWV� RI� QHJOLJHQFH� ZHUH� OLVWHG� DQG� WKH� 6XSUHPH� &RXUW� UHDVRQHG� WKDW
³>D@SSHOODQW¶V�SURSRVHG�DPHQGPHQW�VLPSO\�VSHFLILHV�WKH�RWKHU�ZD\V�LQ�ZKLFK
WKH�DSSHOOHH�ZDV�QHJOLJHQW�´�,G��DW������7KLV�LV�QRW�WKH�FDVH�KHUH�EHFDXVH
WKHUH� ZHUH� DEVROXWHO\� QR� DOOHJDWLRQV� RI� QHJOLJHQW� DFWV� RQ� EHKDOI� RI� WKH
0F,QWLUHV�

���$SSHOODQW�FODLPV�WKDW��LQ�&RQQHU��³WKH�6XSUHPH�&RXUW�SXW�WKH�EXUGHQ�RQ
GHIHQGDQWV�WR�SUHOLPLQDULO\�REMHFW�WR�DYHUPHQWV�WKDW�ZHUH�XQVSHFLILF�DQG�WKH
IDLOXUH� WR�REMHFW�>ZRXOG@�UHVXOW>@� LQ� WKH�DOORZDQFH�RI�DQ\� WKHRU\�RI
UHFRYHU\�FRJQL]DEOH�ZLWKLQ�WKH�JHQHUDO�DYHUPHQW�´�$SSHOODQW¶V�EULHI�DW
��� �HPSKDVLV� DGGHG��� 7KLV� LV� DQ� HUURQHRXV� UHDGLQJ� RI� &RQQHU�� 7KH� RQO\
UHIHUHQFH� WR� REMHFWLQJ� WR� DOOHJDWLRQV� LV� LQ� IRRWQRWH� WKUHH�� )RRWQRWH� WKUHH
PDNHV� LW� FOHDU� WKDW� LI� D� GHIHQGDQW� GRHV�QRW� XQGHUVWDQG�ZKDW� DQ�DOOHJDWLRQ
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0F,QWLUHV¶�LQGHSHQGHQW�QHJOLJHQFH���³:KHUH�WKH�FRPSODLQW�RU�SHWLWLRQ�DJDLQVW

WKH�LQVXUHG�VWDWHV�FRQFOXVLRQV�UDWKHU�WKDQ�DOOHJDWLRQV�RI�IDFWV��WKH�VWDWHPHQW

RI�FRQFOXVLRQV�KDV�QR�HIIHFW�ZKDWVRHYHU�RQ�WKH�GHWHUPLQDWLRQ�RI�ZKHWKHU�RU

QRW� WKH� DFWLRQ� EURXJKW� DJDLQVW� WKH� LQVXUHG� LV� ZLWKLQ� WKH� FRYHUDJH� RI� WKH

SROLF\�´����$P��-XU���G�,QVXUDQFH����������������,Q�IDFW��WKH�FRPSODLQW�GRHV

QRW� HLWKHU� H[SUHVVO\� RU� LPSOLHGO\� UHIHU� WR� WKH� 0F,QWLUHV¶� RZQHUVKLS�

PDLQWHQDQFH� RU� XVH� RI� DQ\� YHKLFOH� RU� DOOHJH� DQ\� LQGHSHQGHQW� DFWV� RI

QHJOLJHQFH�E\�WKH�0F,QWLUHV��$V�ZH�KDYH�VWDWHG��LW�LV�WKH�IDFWXDO�DOOHJDWLRQV

RI�WKH�FRPSODLQW�WKDW�WULJJHU�D�GXW\�WR�GHIHQG��$V�WR�WKH�6WDWH�$XWR�SROLF\�

WKHUH� ZHUH� QR� IDFWV� DOOHJHG� WKDW� WULJJHUHG� VXFK� D� GXW\� HLWKHU� WKURXJK

YLFDULRXV�RU�GLUHFW�OLDELOLW\��,Q�FRQFOXVLRQ��ZH�DIILUP�WKH�WULDO�FRXUW¶V�JUDQW�RI

VXPPDU\� MXGJPHQW�IRU�6WDWH�$XWR�GHFODULQJ� WKDW� LW�GLG�QRW�KDYH�D�GXW\� WR

GHIHQG�� ,Q� OLJKW� RXU� KROGLQJ�� ZH� QHHG� QRW� DGGUHVV� DSSHOODQW¶V� LVVXHV

UHJDUGLQJ�6WDWH�$XWR¶V�GXW\�WR�LQGHPQLI\�

7KH�QH[W�LVVXH�LQYROYHV�WKH�UHVSRQVLELOLWLHV�RI�3,*$��:H�DUH�DVNHG�WR

DIILUP�WKH�WULDO�FRXUW¶V�KROGLQJ�WKDW�3,*$�KDG�D�GXW\�WR�GHIHQG�WKH�0F,QWLUHV

�������������������������������������������������������������������������������������������������������������
PHDQV� LW� FRXOG� ILOH� SUHOLPLQDU\� REMHFWLRQV� DQG� PRYH� IRU� D� PRUH� VSHFLILF
SOHDGLQJ�RU�PRYH�WR�VWULNH�WKDW�SRUWLRQ�RI�WKH�FRPSODLQW��7KH�&RXUW�ZHQW�RQ
WR� VWDWH� WKDW� ³>W@KH� >SODLQWLII¶V� VWDWHPHQW@� PD\� QRW� EH� D� VWDWHPHQW� LQ� D
FRQFLVH� DQG� VXPPDU\� IRUP� RI� WKH� PDWHULDO� IDFWV� XSRQ� ZKLFK� WKH� SODLQWLII
UHOLHG� �� �� �� >DQG�� LQ� WKDW� FDVH�@� D� GHIHQGDQW� PD\� PRYH� WR� VWULNH� RXW� DQ
LQVXIILFLHQW� VWDWHPHQW�� RU�� LI� LW� LV� WRR� LQGHILQLWH��PD\� REWDLQ� D� UXOH� IRU� RQH
PRUH� VSHFLILF�� � )DLOLQJ� WR� GR� HLWKHU�� KH� ZLOO� QRW� EH� HQWLWOHG� WR� D
FRPSXOVRU\� QRQVXLW� EHFDXVH� RI� WKH� JHQHUDO� FKDUDFWHU� RI� SODLQWLII¶V
VWDWHPHQW�´�,G��DW�����Q����HPSKDVLV�DGGHG���7KLV�GRHV�QRW�VWDQG�IRU�WKH
DVVHUWLRQ�DSSHOODQW�PDNHV�LQ�WKLV�UHJDUG�
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SXUVXDQW� WR� WKH� +LJKODQG� LQVXUDQFH� SROLF\� FRYHUDJH�� $IWHU� DQ� H[WHQVLYH

UHYLHZ�RI�WKH�EULHIV�DQG�WULDO�FRXUW�RSLQLRQ�RQ�WKLV�LVVXH��DV�ZHOO�DV�UHYLHZLQJ

WKH�SROLF\�RXUVHOYHV��ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW�3,*$�KDG�D�GXW\�WR

GHIHQG�EHFDXVH�WKHUH�ZDV�D�FODLP�WKDW�SRWHQWLDOO\�FDPH�ZLWKLQ�WKH�FRYHUDJH

RI�WKH�SROLF\��7KHUHIRUH��ZH�DIILUP�WKH�KROGLQJ�RI�WKH�WULDO�FRXUW�ZLWK�UHVSHFW

WR�WKLV�LVVXH�

:KHWKHU�3,*$�KDV�D�GXW\�WR�LQGHPQLI\�$PHULFDQ�6WDWHV�GHSHQGV�XSRQ

WKH� VWDWXWRU\� OLPLWDWLRQV� SODFHG� XSRQ� LWV� FRYHUDJH�� 7KH� 3HQQV\OYDQLD

,QVXUDQFH�*XDUDQW\�$VVRFLDWLRQ�$FW�SURYLGHV�LQ�SDUW�

 ����7KH�DVVRFLDWLRQ�VKDOO�
�L�� %H� REOLJDWHG� WR�PDNH� SD\PHQW� WR� WKH� H[WHQW� RI
WKH� FRYHUHG� � FODLPV�RI� DQ� LQVROYHQW� LQVXUHU� H[LVWLQJ
SULRU�WR�WKH�GHWHUPLQDWLRQ�RI�VDLG�LQVXUHU¶V�LQVROYHQF\
�� �� �� EXW� VXFK� REOLJDWLRQ� VKDOO� LQFOXGH� RQO\� WKDW
DPRXQW�RI�HDFK�FRYHUHG�FODLP�ZKLFK� LV� LQ�H[FHVV�RI
RQH� KXQGUHG� GROODUV� �������� DQG� LV� OHVV� WKDQ� WKUHH
KXQGUHG�WKRXVDQG�GROODUV�
�LL�� %H� GHHPHG� WKH� LQVXUHU� WR� WKH� H[WHQW� RI� LWV
REOLJDWLRQ�RQ�WKH�FRYHUHG�FODLPV�DQG�WR�VXFK�H[WHQW
VKDOO� KDYH� DOO� ULJKWV�� GXWLHV�� DQG� REOLJDWLRQV� RI� WKH
LQVROYHQW� LQVXUHU� DV� LI� WKDW� LQVXUHU� KDG� QRW� EHFRPH
LQVROYHQW�

���3�6�� �����������E�����L���LL��� %DVHG�XSRQ� WKLV� VHFWLRQ��$PHULFDQ�6WDWHV

DUJXHV�WKDW�3,*$�LV�UHVSRQVLEOH�WR�LQGHPQLI\�LW� IRU�WKH�FRVWV�RI� VHWWOHPHQW�

3,*$�DUJXHV�WKDW�$PHULFDQ�6WDWHV�LV�SUHYHQWHG�IURP�UHFRYHU\�E\�WKH�VHFWLRQ

GHILQLQJ�ZKDW�D�FRYHUHG�FODLP�LV�XQGHU�WKH�$FW��$FFRUGLQJ�WR�WKH�VWDWXWH�

�D�� ³&RYHUHG� FODLP´� PHDQV� DQ� XQSDLG� FODLP�� LQFOXGLQJ� D
FODLP�������ZKLFK�DULVHV�XQGHU�D�������FDVXDOW\�LQVXUDQFH�SROLF\
RI�DQ�LQVROYHQW�LQVXUHU�DQG�LV�
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�L� � 7KH� FODLP�RI� D� SHUVRQ�ZKR�DW� WKH� WLPH�RI� WKH
LQVXUHG� HYHQW� UHVXOWLQJ� LQ� ORVV� RU� OLDELOLW\� ZDV� D
UHVLGHQW�RI�WKLV�&RPPRQZHDOWK�

�E��$�FRYHUHG�FODLP�VKDOO�QRW�LQFOXGH�DQ\�DPRXQW�GXH
DQ\� LQVXUHU� �� �� �� DV� D� VXEURJDWLRQ� UHFRYHU\� RU
RWKHUZLVH�

���3�6����������������D��L����E���HPSKDVLV�DGGHG���,Q�VKRUW��3,*$�LV�DUJXLQJ

WKDW�LW�KDV�QR�GXW\�WR�LQGHPQLI\�$PHULFDQ�6WDWHV�EHFDXVH�$PHULFDQ�6WDWHV�LV

VHHNLQJ� UHFRYHU\� XQGHU� D� WKHRU\� RI� HTXLWDEOH� VXEURJDWLRQ� ZKLFK� LV� QRW� D

FRYHUHG�FODLP�XQGHU�WKH�3,*$�VWDWXWH�

7KH�SXUSRVH�RI� WKH�$FW� LV� ³>W@R� SURYLGH� D�PHDQV� IRU� WKH� SD\PHQW� RI

FRYHUHG� FODLPV� XQGHU� FHUWDLQ� SURSHUW\� DQG� FDVXDOW\� LQVXUDQFH� SROLFLHV�� WR

DYRLG�H[FHVVLYH�GHOD\�LQ�WKH�SD\PHQW�RI�VXFK�FODLPV��DQG�WR�DYRLG�ILQDQFLDO

ORVV�WR�FODLPDQWV�RU�SROLF\KROGHUV�DV�D�UHVXOW�RI�WKH�LQVROYHQF\�RI�DQ�LQVXUHU�´

���3�6�������������,Q�/XNR�Y��/OR\G¶V�/RQGRQ������$��G�������3D�6XSHU�

�������-XGJH�-RKQVRQ�GLVFXVVHG�WKH�SXUSRVH�DQG�LQWHQW�RI�WKH�$FW�

³7KH� VWDWXWRU\� SXUSRVH� LV� WR� SODFH� FODLPDQWV� LQ� WKH� VDPH
SRVLWLRQ�WKDW�WKH\�ZRXOG�KDYH�EHHQ�LQ�LI�WKH�OLDELOLW\�LQVXUHU
KDG�QRW�EHFRPH�LQVROYHQW�´�7KH� LQWHQW�RI� WKH�$FW� LV� QRW� WR
SURWHFW� RWKHU� LQVXUHUV� E\� ILOOLQJ� LQ� IRU� HYHU\� DVSHFW� RI� WKH
XQGHUO\LQJ� LQVXUDQFH� EXW� UDWKHU� WR� ILOO� LQ� RQO\� DV� WKH
LQVROYHQF\�DGYHUVHO\�LPSDFWV�XSRQ�WKH�LQVXUHG��7R�LOOXVWUDWH�
D�VHFWLRQ�RI�WKH�$FW�VSHFLILFDOO\�SURKLELWV�LQVXUHUV�IURP�XVLQJ
WKH� FDWHJRU\� ³FRYHUHG� FODLP´� WR�PHDQ� DPRXQWV� GXH� WKHP
IURP�RWKHU� LQVXUHUV��$�FRYHUHG�FODLP�VKDOO� QRW� LQFOXGH�DQ\
DPRXQW�GXH�DQ\� LQVXUHU� �� �� ��DV�D�VXEURJDWLRQ� UHFRYHU\� RU
RWKHUZLVH�

����$��G�DW�������FLWDWLRQV�RPLWWHG���TXRWLQJ�%ODFNZHOO�Y��3HQQV\OYDQLD

,QVXUDQFH� *XDUDQW\� $VVRF��� ���� $��G� ������ ����� �3D�6XSHU�� �������

$OWKRXJK� /XNR� GLG� QRW� LQYROYH� D� VXEURJDWLRQ� FODLP� LVVXH�� -XGJH� -RKQVRQ
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PDGH�LW�FOHDU�WKDW�WKH�SXUSRVH�DQG�LQWHQW�RI�WKH�$FW�LV�QRW�WR�SURWHFW�RWKHU

LQVXUHUV�

$PHULFDQ�6WDWHV�UHOLHV�RQ�'RQHJDO�0XWXDO�,QVXUDQFH�&R��Y��/RQJ�

���� $��G� ����� �3D�� ������ WR� DUJXH� WKDW� DQ�H[FHVV� LQVXUHU� KDV� D� ULJKW� WR

KDYH�3,*$�DSSO\�LWV�FRYHUDJH�EHIRUH�LW�GRHV��7KH�'RQHJDO�FDVH�DURVH�IURP�D

IDWDO� FDU� DFFLGHQW�� 2QH� GULYHU�� 0U�� +LUVW�� ZDV� RSHUDWLQJ� D� OHDVHG� FDU�� 7KH

OHDVLQJ�FRPSDQ\��-RQHV�/HDVLQJ��FRQWUDFWHG� WR�SURYLGH� OLDELOLW\�FRYHUDJH�WR

0U�� +LUVW� LQ� WKH� DPRXQW� RI� RQH� PLOOLRQ� GROODUV�� -RQHV� /HDVLQJ�� LQ� WXUQ�

SXUFKDVHG� D� RQH� PLOOLRQ� GROODU� LQVXUDQFH� SROLF\� IURP� 0LGODQG� ,QVXUDQFH

&RPSDQ\� IRU� FRYHUDJH� RI� WKH� OHDVHG� FDU��0U�� +LUVW� DOVR� KDG� KLV� RZQ� DXWR

LQVXUDQFH� WKURXJK� 'RQHJDO�� 3DUW� RI� WKH� 'RQHJDO� SROLF\� SURYLGHG� H[FHVV

FRYHUDJH�WR�0U��+LUVW�IRU�DQ\�YHKLFOHV�GULYHQ�E\�KLP��EXW�QRW�RZQHG�E\�KLP�

0LGODQG�,QVXUDQFH�&RPSDQ\�EHFDPH�LQVROYHQW� IROORZLQJ� WKH�DFFLGHQW�

DQG� 3,*$� WRRN� LWV� SODFH�� 3XUVXDQW� WR� WKH� DJUHHPHQW� ZLWK� 0LGODQG�� -RQHV

/HDVLQJ�KDG�D����������GHGXFWLEOH�RQ�WKH�LQVXUDQFH�SROLF\��3,*$�H[HFXWHG

VHWWOHPHQW�ZLWK� WKH� HVWDWH� RI� WKH� RWKHU� GULYHU� LQ� WKH� DFFLGHQW�� 7KXV�� WKHUH

ZDV�QR�VXEURJDWLRQ�LVVXH��-RQHV�/HDVLQJ�EURXJKW�DQ�DFWLRQ�WR�GHWHUPLQH�WKH

RUGHU�RI�SULRULW\�EHWZHHQ�3,*$�DQG�'RQHJDO���7KH�RUGHU�RI�SULRULW\�EHWZHHQ

3,*$�DQG�'RQHJDO�ZRXOG�DIIHFW�WKH�OLDELOLW\�RI�-RQHV�/HDVLQJ�LQ�KDYLQJ�WR�SD\

LWV� GHGXFWLEOH��'RQHJDO�� ����$��G� DW� ����� Q������� 7KHUHIRUH��'RQHJDO� LV

QRW�DSSOLFDEOH�WR�WKLV�FDVH�EHFDXVH�LW�GLG�QRW�LQYROYH�D�VXEURJDWLRQ�FODLP��:H
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UHMHFW� $PHULFDQ� 6WDWHV� UHOLDQFH� RQ�'RQHJDO� DQG� KROG� WKDW� LWV� VXEURJDWLRQ

FODLP�LV�QRW�D�FRYHUHG�FODLP�XQGHU�WKH�$FW�

7KH� ILQDO� LVVXH� LQYROYHV� WKH� REOLJDWLRQV� RI� 0RWRULVWV�� 0RWRULVWV� ZDV

IRXQG� WR� KDYH� D� GXW\� WR� GHIHQG� EHFDXVH� LWV� SROLF\� KDG� D� SURYLVLRQ� WKDW

LQFOXGHG� FRYHUDJH� IRU� D� ³WHPSRUDU\� VXEVWLWXWH� DXWR�´� $V� D� UHVXOW�� WKH� WULDO

FRXUW�RUGHUHG�0RWRULVWV�WR�SD\�KDOI�WKH�FRVWV�RI�GHIHQVH�WR�$PHULFDQ�6WDWHV�

$PHULFDQ� 6WDWHV� WKHQ� VRXJKW� D� GHFODUDWLRQ� WKDW� 0RWRULVWV�ZDV� UHTXLUHG� WR

LQGHPQLI\�LW�IRU�FRVWV�RI�VHWWOHPHQW��0RWRULVWV�SUHVHQWHG�WKH�WULDO�FRXUW�ZLWK

DIILGDYLWV� IURP� WKH� 0F,QWLUHV� DIILUPLQJ� WKDW� .LPPHO¶V� YHKLFOH� ZDV� QRW� D

WHPSRUDU\�VXEVWLWXWH�DXWR��7KHUHIRUH��WKH�WULDO�FRXUW�KHOG�WKDW�DOWKRXJK�WKHUH

ZDV�D�GXW\�WR�GHIHQG��WKHUH�ZDV�QRW�D�GXW\�WR�LQGHPQLI\�EHFDXVH�0RWRULVWV

SURYHG�WKDW�WKH�FODLP�GLG�QRW�IDOO�ZLWKLQ�LWV�VFRSH�RI�FRYHUDJH�

$SSHOODQW� FRQWHQGV� WKDW� 0RWRULVWV� VKRXOG� KDYH� EHHQ� HVWRSSHG� IURP

SUHVHQWLQJ�HYLGHQFH�WKDW�WKH�FODLP�ZDV�QRW�FRYHUHG�XQGHU�LWV�SROLF\�DIWHU�LW

EUHDFKHG� LWV� GXW\� WR� GHIHQG� DQG� WKH� XQGHUO\LQJ� FDVH� VHWWOHG�� $PHULFDQ

6WDWHV�UHOLHV�XSRQ�3DFLILF�,QGHPQLW\�&R��Y��/LQQ������)��6XSS�������(�'�

3D�� ������� DII¶G� ���� )��G� ���� ��UG� &LU�� ������� ,Q� /LQQ�� D� GHFODUDWRU\

MXGJPHQW� DFWLRQ�ZDV� LQVWLWXWHG� WR� GHWHUPLQH� WKH�GHIHQVH� GXWLHV� RI� YDULRXV

LQVXUHUV� WR� WKHLU� FRPPRQ� LQVXUHG� IRU� VHYHUDO� ODZVXLWV� ILOHG� DJDLQVW� WKH

LQVXUHG�� 7KH� LQVXUHUV� UHIXVHG� WR� GHIHQG� DQG� WKH� WRUW� DFWLRQV� ZHUH� VHWWOHG

�������������������������������������������������������������������������������������������������������������
�� ,Q� IDFW��3,*$�ZDV�QRW� D� SDUWLFLSDWLQJ�SDUW\� WR� WKH� DSSHDO��'RQHJDO�� ���
$��G�DW������Q���
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SULRU� WR� D� GHWHUPLQDWLRQ� RI� WKHLU� REOLJDWLRQV�� 7KH� FDXVHV� RI� DFWLRQ� LQ� WKH

XQGHUO\LQJ�FRPSODLQWV�LQFOXGHG�PDOSUDFWLFH��SURIHVVLRQDO�QHJOLJHQFH��EUHDFK

RI�ZDUUDQW\��DQG�SURGXFWV�OLDELOLW\��7KH�FRXUW�KHOG�WKDW

7KH�XQGHUO\LQJ�ERRNUHDGHU� FODLPV� �� �� �� KDYH�DOO�QRZ�EHHQ
WHUPLQDWHG�E\�VHWWOHPHQW�RU� ILQDO� MXGJPHQW� LQ� IDYRU� RI�'U�
/LQQ��7KH�REOLJDWLRQ� WR� LQGHPQLI\� LQ�HDFK�FDVH� �� �� �� LV� QRZ
ULSH� IRU� D� GHFLVLRQ��8QOLNH� WKH�GXW\� WR� GHIHQG�� WKH�GXW\� WR
LQGHPQLI\� µFDQQRW� EH� GHWHUPLQHG� PHUHO\� RQ� WKH� EDVLV� RI
ZKHWKHU�WKH�IDFWXDO�DOOHJDWLRQV�RI� WKH�FRPSODLQW�SRWHQWLDOO\
VWDWH�D�FODLP�DJDLQVW�WKH�LQVXUHG�¶�5DWKHU��WKHUH�PXVW�EH�D
GHWHUPLQDWLRQ� WKDW� WKH� LQVXUHU¶V� SROLF\� DFWXDOO\� FRYHUV� D
FODLPHG�LQFLGHQW�

������+RZHYHU��EHFDXVH�WKRVH�FDVHV�LPSOLFDWLQJ�WKH�GXW\�WR
LQGHPQLI\�ZHUH� WHUPLQDWHG�E\� VHWWOHPHQW� UDWKHU� WKDQ� ILQDO
MXGJPHQW�� LW� LV� QRZ� LPSRVVLEOH� WR� GHWHUPLQH� RQ� ZKDW
WKHRULHV� RI� OLDELOLW\�� LI� DQ\�� WKH� XQGHUO\LQJ� SODLQWLIIV� ZRXOG
KDYH�SUHYDLOHG��������$V�D�UHVXOW��WKH�GXW\�WR�LQGHPQLI\�PXVW
IROORZ�WKH�GXW\�WR�GHIHQG�

7KXV�� WKH� GXW\� WR� GHIHQG� LQ� HIIHFW� FDUULHV� ZLWK� LW� WKH
FRQGLWLRQDO� REOLJDWLRQ� WR� LQGHPQLI\� XQWLO� VXFK� WLPH� DV� LW
EHFRPHV� FOHDU� WKDW� WKHUH� FDQ� EH� QR� UHFRYHU\� ZLWKLQ� WKH
LQVXULQJ�FODXVH�

,G�� DW� ������� �FLWDWLRQV� DQG� IRRWQRWHV� RPLWWHG��� 7KH� FRXUW� IRXQG� WKDW

EHFDXVH�WKH�XQGHUO\LQJ�FDVHV�ZHUH�VHWWOHG��WKHUH�ZHUH�QR�IDFWXDO�ILQGLQJV�WR

HVWDEOLVK�ZKLFK�FODLPV�WKH�SODLQWLIIV�ZRXOG�KDYH�SUHYDLOHG�RQ�DW�D�WULDO��$V�D

UHVXOW��WKH�LQVXUHUV�ZHUH�XQDEOH�WR�FRQILQH�SRWHQWLDO�FODLPV�WR�WKRVH�FOHDUO\

RXWVLGH� WKH� VFRSH� RI� FRYHUDJH� RI� WKHLU� UHVSHFWLYH� SROLFLHV�� 7KXV�� WKH� FRXUW

KHOG� WKDW� HDFK� LQVXUHU� ZDV� OLDEOH� WR� LQGHPQLI\� WKH� VHWWOHPHQW� LQ� WKH

XQGHUO\LQJ� FODLPV�� $PHULFDQ� 6WDWHV� SURSRVHV� WKDW� WKLV� FDVH� HVWDEOLVKHV� D

EODQNHW�UXOH�WKDW�D�EUHDFK�RI�WKH�GXW\�WR�GHIHQG�DXWRPDWLFDOO\�UHTXLUHV�WKH

LQVXUHU�WR�LQGHPQLI\�LI�WKH�XQGHUO\LQJ�DFWLRQ�ZDV�VHWWOHG�
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7KH� WULDO� FRXUW� UHMHFWHG� WKLV� SURSRVLWLRQ� LQ� LWV� RSLQLRQ� GHFLGLQJ� WKH

VXPPDU\�MXGJPHQW�PRWLRQ��ZKHUHLQ�LW�VWDWHG�WKDW

>W@KH� FULWLFDO� GLVWLQJXLVKLQJ� IDFWRU� EHWZHHQ� /LQQ� DQG� WKH
SUHVHQW� FDVH� LV� WKDW� LQ� /LQQ�� WKH� GHWHUPLQDWLRQ� RI� ZKLFK
LQVXUDQFH� FRPSDQ\� ZDV� XQGHU� D� FRQWUDFWXDO� GXW\� WR
LQGHPQLI\�ZDV�SUHFOXGHG�E\�WKH�VHWWOHPHQW�RI�WKH�XQGHUO\LQJ
DFWLRQV��7KH�IHGHUDO�FRXUW�KHOG�WKDW��ZLWK�UHJDUG�WR�WKH�FODLPV
WKDW�ZHUH� VHWWOHG�� WKH� GXW\� WR� LQGHPQLI\�QHFHVVDULO\� KDG� WR
IROORZ� WKH� GXW\� WR� GHIHQG� EHFDXVH� VHWWOHPHQW� PDGH� LW
LPSRVVLEOH�WR�GHWHUPLQH�RQ�ZKDW� WKHRULHV�RI� OLDELOLW\�� LI�DQ\�
WKH� XQGHUO\LQJ� FODLPDQWV� ZRXOG� KDYH� SUHYDLOHG� KDG� HDFK
FODLP� JRQH� WR� WULDO�� WKHUHE\� SUHFOXGLQJ� D� GHWHUPLQDWLRQ� RI
ZKLFK�LQVXUHU¶V�SROLF\�FRYHUDJH�DSSOLHG�

+RZHYHU�� LQ� WKH� SUHVHQW� FDVH�� WKH� VHWWOHPHQW� RI� WKH
XQGHUO\LQJ� WRUW� FODLP� KDV� QRW� PDGH� LW� LPSRVVLEOH� WR
GHWHUPLQH� LI� WKH� 0RWRULVWV¶� SROLF\� SURYLGHG� FRYHUDJH�� 7KH
LVVXH�RI�ZKHWKHU�WKH�YHKLFOH�EHLQJ�GULYHQ�E\�.LPPHO�DW�WKH
WLPH� RI� WKH� DFFLGHQW� ZDV� D� ³WHPSRUDU\� VXEVWLWXWH� DXWR´
XQGHU� WKH� WHUPV� RI� WKH� 0RWRULVWV� SROLF\� LV� RQH� WKDW� ZRXOG
QRW�KDYH�EHHQ�UHVROYHG�LQ�WKH�WRUW�OLWLJDWLRQ��HYHQ�LI� LW�KDG
JRQH�WR�WULDO��7KH�LVVXH�ZRXOG�QRW�KDYH�EHHQ�UHOHYDQW�WR�WKH
WRUW�SODLQWLIIV�LQ�WKHLU�SURYLQJ�OLDELOLW\�RU�GDPDJHV��QRZ�>VLF@
ZRXOG� LW�KDYH�EHHQ� UHOHYDQW� WR�DQ\RQH¶V� GHIHQVH�� ,W�ZRXOG
QRW� KDYH� EHHQ� D� SURSHU� VXEMHFW� RI� D� VSHFLDO� LQWHUURJDWRU\
DQVZHUDEOH�E\�WKH�MXU\��,QGHHG��0F,QWLUH¶V�WRUW�WULDO�FRXQVHO
ZRXOG� KDYH� EHHQ� SUHFOXGHG� IURP� LQWURGXFLQJ� IDFWV� ZKLFK
ZRXOG�KDYH�GHIHDWHG�KLV�FODLP�RI� FRYHUDJH��VLQFH�GRLQJ� VR
ZRXOG�KDYH�FRQVWLWXWHG�D�YLRODWLRQ�RI�FRXQVHO¶V�REOLJDWLRQ�WR
]HDORXVO\�UHSUHVHQW�WKH�LQWHUHVWV�RI�KLV�FOLHQW��,Q�VKRUW��WKH
VHWWOHPHQW�RI�WKH�XQGHUO\LQJ�WRUW�FODLP�LQ�WKH�LQVWDQW�PDWWHU
KDV� QRW�PDGH� LW� LPSRVVLEOH� WR� GHWHUPLQH� LI� WKH� 0RWRULVWV¶
SROLF\�SURYLGHG�0F,QWLUH�ZLWK�FRYHUDJH��DQG�WKH�UDWLRQDOH�IRU
DSSO\LQJ�WKH�³GXW\�WR�LQGHPQLI\�IROORZV�WKH�GXW\�WR�GHIHQG´
UXOH�HQXQFLDWHG� LQ�/LQQ�VLPSO\� LV�QRW�SUHVHQW��7KHUHIRUH�� LW
VKRXOG�VWLOO�EH�SRVVLEOH�IRU�0RWRULVWV�WR�GHPRQVWUDWH�WKDW�WKH
XQGHUO\LQJ�WRUW�FODLP�ZDV�RQH�RXWVLGH�WKH�VFRSH�RI�LWV�SROLF\
FRYHUDJH�

7ULDO�&RXUW�2SLQLRQ�����������DW��������IRRWQRWHV� RPLWWHG���:H�DJUHH�ZLWK

WKH� WULDO� FRXUW¶V� UHDVRQLQJ�� 7KXV�� ZH� ZLOO� QRW� DGRSW� D� EODQNHW� UXOH� WKDW� LI
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WKHUH�LV�D�EUHDFK�RI�D�GXW\�WR�GHIHQG�DQG�D�VHWWOHPHQW��WKHQ�LW�DXWRPDWLFDOO\

UHTXLUHV� WKH� EUHDFKLQJ� LQVXUHU� WR� LQGHPQLI\�� $V� VWDWHG� DERYH�� D� GXW\� WR

LQGHPQLI\�UHTXLUHV�DQ�LQTXLU\�LQWR�ZKHWKHU�WKHUH�ZDV�DFWXDO�FRYHUDJH�IRU�WKH

XQGHUO\LQJ�FODLP��7KH�UHFRYHU\�IRU�EUHDFKLQJ�D�GXW\�WR�GHIHQG�LV�WR�UHTXLUH

WKH�EUHDFKLQJ� LQVXUHU�WR�SD\�IRU� FRVWV�RI�GHIHQVH��*HGHRQ�Y��6WDWH�)DUP

0XWXDO�$XWRPRELOH� ,QVXUDQFH�&R��� ���� $��G� ���� �3D�� ������� 0RWRULVWV

KDV� EHHQ� RUGHUHG� WR� UHLPEXUVH� $PHULFDQ� 6WDWHV� IRU� KDOI� RI� WKH� OLWLJDWLRQ

FRVWV�� EXW� ZH� ZLOO� QRW� RUGHU� LW� WR� SD\� IRU� D� FODLP� WKDW� KDV� EHHQ� SURYHQ

RXWVLGH�WKH�FRYHUDJH�RI�LWV�SROLF\��,Q�FRQFOXVLRQ��ZH�KROG�WKDW�WKH�WULDO�FRXUW

GLG�QRW�HUU�E\�DOORZLQJ�0RWRULVWV�WR�SUHVHQW�SURRI�WKDW�WKH�XQGHUO\LQJ�FODLP

ZDV�QRW�FRYHUHG�XQGHU�LWV�SROLF\�

)RU� WKH� IRUHJRLQJ� UHDVRQV�� ZH� DIILUP� WKH� WULDO� FRXUW¶V� RUGHUV� GDWHG

2FWREHU�����������DQG�-DQXDU\����������

2UGHUV�DIILUPHG�


