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7KLV� LV� DQ� DSSHDO� IURP� D� )HEUXDU\� ��� ����� RUGHU� GHQ\LQJ� &KDV� 7�

0DLQ¶V��³0DLQ´��SHWLWLRQ�WR�RSHQ�D�GHIDXOW�MXGJPHQW���0DLQ�FRQWHQGV�WKDW�WKH

WULDO�FRXUW�HUUHG�DV�D�PDWWHU�RI�ODZ�DQG�DEXVHG�LWV�GLVFUHWLRQ�LQ�GHQ\LQJ�WKH

SHWLWLRQ���:H�GLVDJUHH�DQG�DIILUP�WKH�WULDO�FRXUW¶V�RUGHU�

7KH�UHOHYDQW�SURFHGXUDO�KLVWRU\�RI�WKLV�FDVH� LV�DV� IROORZV�� �2Q�)HEUX�

DU\���� ������ $OOHJKHQ\�+\GUR� ILOHG� LWV� RULJLQDO� FRPSODLQW� DJDLQVW� 0DLQ� DQG

IRXU�RWKHU�GHIHQGDQWV��DOOHJLQJ�EUHDFK�RI�FRQWUDFW�DQG�QHJOLJHQFH���$OOHJKHQ\

+\GUR� ILOHG� LWV� ILUVW� DPHQGHG� FRPSODLQW� RQ� 0DUFK� ��� ����� DQG� LWV� VHFRQG

DPHQGHG�FRPSODLQW�RQ�0D\�����������$IWHU�0DLQ�IDLOHG�WR�ILOH�DQ�DQVZHU�WR

WKH�VHFRQG�DPHQGHG�FRPSODLQW�DQG�WR�WKH�SULRU�FRPSODLQWV��$OOHJKHQ\�+\GUR



-��$��������

�����

PDLOHG� D� QRWLFH� RI� GHIDXOW� WR� 0DLQ� RQ� -XO\� ���� ������ � 2Q� -XO\� ���� �����

$OOHJKHQ\�+\GUR� ILOHG� LWV�SUDHFLSH� IRU� GHIDXOW� MXGJPHQW�� �2Q�6HSWHPEHU���

������0DLQ�ILOHG�LWV�SHWLWLRQ�WR�RSHQ�GHIDXOW�MXGJPHQW��ZKLFK�ZDV�GHQLHG�E\

WKH�FRXUW�RQ�)HEUXDU\�����������7KLV�DSSHDO�IROORZHG�

,Q�JHQHUDO��D�GHIDXOW� MXGJPHQW�PD\�EH�RSHQHG�ZKHQ� WKUHH�HOHPHQWV

DUH�HVWDEOLVKHG���WKH�PRYLQJ�SDUW\�PXVW�����SURPSWO\�ILOH�D�SHWLWLRQ�WR�RSHQ

WKH� GHIDXOW� MXGJPHQW�� ���� VKRZ� D� PHULWRULRXV� GHIHQVH�� DQG� ���� SURYLGH� D

UHDVRQDEOH�H[FXVH�RU�H[SODQDWLRQ�IRU�LWV�IDLOXUH�WR�ILOH�D�UHVSRQVLYH�SOHDGLQJ�

$OED�Y��8URORJ\�$VVRFV��RI�.LQJVWRQ������$��G���������3D�6XSHU��������

7KH�VWDQGDUG�RI�UHYLHZ�IRU�FKDOOHQJHV�WR�D�GHFLVLRQ�FRQFHUQLQJ�WKH�RSHQLQJ

RI�D�GHIDXOW�MXGJPHQW�LV�ZHOO�VHWWOHG�

$� SHWLWLRQ� WR� RSHQ� D� GHIDXOW� MXGJPHQW� LV� DQ� DSSHDO� WR� WKH
HTXLWDEOH�SRZHUV�RI�WKH�FRXUW�� �7KH�GHFLVLRQ�WR�JUDQW�RU�GHQ\�D
SHWLWLRQ�WR�RSHQ�D�GHIDXOW�MXGJPHQW�LV�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ
RI�WKH�WULDO�FRXUW��DQG�ZH�ZLOO�QRW�RYHUWXUQ�WKDW�GHFLVLRQ�µDEVHQW�D
PDQLIHVW�DEXVH�RI�GLVFUHWLRQ�RU�HUURU�RI�ODZ�¶

,G�� DW� ��� �FLWLQJ� �1�+��:HLGQHU�� ,QF�� Y�� %HUPDQ�� ���� $��G� ������ ����

�3D�6XSHU����������FLWDWLRQV�RPLWWHG����:H�ZLOO�QRW�KHVLWDWH�WR�ILQG�DQ�DEXVH

RI�GLVFUHWLRQ�LQ�D�ORZHU�FRXUW¶V�GHQLDO�RI�D�SHWLWLRQ� WR�RSHQ� MXGJPHQW�ZKHQ�

XSRQ� RXU� RZQ� UHYLHZ� RI� WKH� FDVH�� ZH� KDYH� IRXQG� WKDW� WKH� HTXLWLHV� FOHDUO\

IDYRUHG�RSHQLQJ�WKH�MXGJPHQW���3URYLGHQW�&UHGLW�&RUS��Y��<RXQJ������$��G

����������3D�6XSHU����������8SRQ�RXU�UHYLHZ�RI�WKH�WKUHH�SDUW�WHVW�DQG�WKH

HTXLWLHV� LQ� WKLV� FDVH�� ZH� KROG� WKDW� WKH� WULDO� FRXUW� SURSHUO\� GHQLHG� 0DLQ¶V

SHWLWLRQ�WR�RSHQ�GHIDXOW�MXGJPHQW�
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:H�ILUVW�DGGUHVV�0DLQ¶V�DUJXPHQW�WKDW�WKH�WULDO�FRXUW�HUUHG�DV�D�PDWWHU

RI� ODZ� EHFDXVH� LW� VWULFWO\� DSSOLHG� WKH� WKUHH�SDUW� WHVW� IRU� RSHQLQJ� GHIDXOW

MXGJPHQW�DQG�GLG�QRW�H[SOLFLWO\�VHW�IRUWK�LWV�FRQVLGHUDWLRQ�RI�WKH�HTXLWLHV�DQG

SUHMXGLFHV���5HO\LQJ�XSRQ�RXU�SULRU�GHFLVLRQV��SDUWLFXODUO\�3URYLGHQW�&UHGLW

&RUS��Y��<RXQJ��VXSUD��0DLQ�DUJXHV�WKDW��LQVWHDG�RI� VLPSO\�DQDO\]LQJ� WKH

FDVH�SXUVXDQW�WR�WKH�WKUHH�SDUW�WHVW��D�WULDO�FRXUW�PXVW�ZHLJK�WKH�HTXLWLHV�LQ

GHFLGLQJ� ZKHWKHU� WR� RSHQ� MXGJPHQW�� � ,Q� WKH� SUHVHQW� FDVH�� WKH� WULDO� FRXUW

FRQFOXGHG�WKDW�0DLQ�VDWLVILHG�RQO\�RQH�RI� WKH� WKUHH� IDFWRUV�RI� WKH� WULSDUWLWH

WHVW���$OWKRXJK�0DLQ�GHPRQVWUDWHG�WKDW�LW�KDV�D�PHULWRULRXV�GHIHQVH��LW�IDLOHG

WR�SURYH�WKDW�LW�SURPSWO\�ILOHG�WKH�SHWLWLRQ�WR�RSHQ�MXGJPHQW�DQG�WKDW�LW�KDV

D� UHDVRQDEOH� H[FXVH� IRU� LWV� IDLOXUH� WR� ILOH� D� UHVSRQVLYH� SOHDGLQJ�� � ,Q� LWV

ZULWWHQ�RSLQLRQ��KRZHYHU��WKH�FRXUW�GLG�QRW�H[SOLFLWO\�GLVFXVV�LWV�FRQVLGHUDWLRQ

RI�WKH�HTXLWLHV�DQG�EDODQFLQJ�RI�WKH�SUHMXGLFHV���0DLQ�DUJXHV�WKDW�LI�D�FRXUW

IDLOV�WR�FRQGXFW�VXFK�DQ�DQDO\VLV��LW�KDV�FRPPLWWHG�DQ�HUURU�RI�ODZ�

$SSHOODQW¶V�LQWHUSUHWDWLRQ�RI�WKH�ODZ�RQ�WKLV�PDWWHU�LV�XQVXSSRUWHG���,Q

<RXQJ������$��G�DW������ZH�UHFRJQL]HG�WKH�IROORZLQJ�

:LWKRXW�TXHVWLRQ��LQ�PDQ\�FDVHV�ZKHUH�ZH�KDYH�IRXQG�WKDW�RQH
RI�WKH�WKUHH�UHTXLUHPHQWV�IRU�RSHQLQJ�D� MXGJPHQW�ZDV�QRW�PHW
ZH�KDYH�VWRSSHG�ZLWKRXW�FRQVLGHULQJ�WKH�DUJXPHQWV�PDGH�ZLWK
UHJDUG�WR�WKH�RWKHU�WZR���,W�LV�GLIILFXOW��KRZHYHU��WR�UHFRQFLOH�WKLV
DSSURDFK� ZLWK� WKH� PDQ\� RWKHU� FDVHV� WKDW� HPSKDVL]H� WKH
HTXLWDEOH�QDWXUH� RI� WKH� GHFLVLRQ�ZKHWKHU� WR� JUDQW� D� SHWLWLRQ� WR
RSHQ��DQG�WKH�LPSRUWDQFH�RI�EDODQFLQJ�WKH�SUHMXGLFH�WR�WKH�WZR
VLGHV�

�
�
�

7KH�TXHVWLRQ�LV��&DQ�D�FRXUW�PDNH�DQ�³HTXLWDEOH�GHWHUPLQDWLRQ´
RI� ZKDW� LV� ³UHDVRQDEOH� XQGHU� WKH� FLUFXPVWDQFHV´� ZLWKRXW
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FRQVLGHULQJ�DOO�RI�WKH�FLUFXPVWDQFHV�RI� WKH�SDUWLFXODU� FDVH"�:H
WKLQN�QRW�

,G�� �FLWDWLRQV� RPLWWHG��� � <RXQJ� LQYROYHG� DQ� DSSHDO� IURP� D� WULDO� FRXUW

GHFLVLRQ�ZKHUH� WKH� ORZHU� FRXUW�� KDYLQJ�GHFLGHG� WKDW� WKH� GHIDXOW� DQG� GHOD\

ZHUH� QRW� H[FXVHG�� QHYHU� FRQVLGHUHG� DSSHOODQW¶V� DUJXPHQW� WKDW� VKH� KDG� D

PHULWRULRXV�GHIHQVH���,G���:H�QRWHG�WKDW

>W@KH� PHULWV� RI� D� GHIHQVH� PD\� KDYH� VRPH� EHDULQJ� RQ� WKH
TXHVWLRQ� RI� ZKHWKHU� D� SHWLWLRQ� WR� RSHQ� ZDV� SURPSWO\� HQRXJK
ILOHG�� � 7KH� PRUH� SODLQO\� PHULWRULRXV� WKH� GHIHQVH�� WKH� PRUH
KHDYLO\�WKH�HTXLWLHV�ZLOO�LQFOLQH�LQ�WKH�SHWLWLRQHU¶V�IDYRU��ZKLFK�LV
WR�VD\��WKH�PRUH�DSSURSULDWH�LW�PD\�EH�WR�H[FXVH�VRPH�GHOD\�

,G�

&RQWUDU\�WR�0DLQ¶V�DVVHUWLRQV��RXU�VWDWHPHQWV�LQ�<RXQJ�GR�QRW�VXSSRUW

WKH�DUJXPHQW�WKDW�ZKHQ�D�WULDO�FRXUW�KDV�DSSOLHG�WKH�WULSDUWLWH�WHVW�DQG�KDV

IXOO\� FRQVLGHUHG� DOO� RI� WKH� FLUFXPVWDQFHV� RI� WKH� FDVH�� LW� KDV� QRQHWKHOHVV

FRPPLWWHG� DQ� HUURU� RI� ODZ� EHFDXVH� LW� GLG� QRW� VSHFLILFDOO\� VHW� IRUWK� LWV

FRQVLGHUDWLRQ�RI�WKH�SUHMXGLFHV�DQG�HTXLWLHV���,Q�<RXQJ��ZH�UHFRJQL]HG�WKH

LPSRUWDQFH�RI�WKH�WULSDUWLWH�WHVW�

7KH�WHVW�ZLOO�RIWHQ�SURYLGH�D�UHDG\�GHWHUPLQDWLRQ²D�QDYLJDWRU¶V
³TXLFN� IL[´²RI� ZKHUH� WKH� HTXLWLHV� OLH�� � )RU� H[DPSOH�� LQ� D� FDVH
ZKHUH�QR�DWWHPSW�KDV�EHHQ�PDGH�WR�H[SODLQ�WKH�GHIDXOW�RU�GHOD\�
RU�ZKHUH��LQ�DQ�DVVXPSVLW�FDVH��QR�GHIHQVH�KDV�EHHQ�SOHDGHG��RU
RQO\�RQH�FOHDUO\�ZLWKRXW�PHULW��LW� LV�GLIILFXOW� WR� LPDJLQH�WKDW� WKH
HTXLWLHV�ZRXOG�IDYRU�RSHQLQJ� WKH� MXGJPHQW�� �%XW�ZKHUH�VRPH
VKRZLQJ�KDV� EHHQ�PDGH�ZLWK� UHJDUG� WR� HDFK� SDUW� RI� WKH
WHVW�� D� FRXUW� VKRXOG� QRW� EOLQGHU� LWVHOI� DQG� H[DPLQH� HDFK
SDUW�DV� WKRXJK� LW�ZHUH�D�ZDWHU�WLJKW� FRPSDUWPHQW�� WR�EH
HYDOXDWHG� LQ� LVRODWLRQ� IURP� RWKHU� DVSHFWV� RI� WKH� FDVH�
,QVWHDG��WKH�FRXUW�VKRXOG�FRQVLGHU�HDFK�SDUW�LQ�OLJKW�RI�DOO
WKH� FLUFXPVWDQFHV� DQG� HTXLWLHV� RI� WKH� FDVH�� � 2QO\� LQ� WKDW
ZD\�FDQ�D�FKDQFHOORU�DFW�DV�D�FRXUW�RI�FRQVFLHQFH�
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,G���HPSKDVLV�DGGHG��

6LPLODUO\�� LQ� RWKHU� FDVHV�� ZH� HPSKDVL]HG� WKH� LPSRUWDQFH� RI� WKH

WULSDUWLWH�WHVW�LQ� WKH�FRXUW¶V�DQDO\VLV�RI� WKH�FLUFXPVWDQFHV�DQG�HTXLWLHV�� � ,Q

'XFNVRQ�Y��:HH�:KHHOHUV��,QF�������$��G�������������3D�6XSHU��������

ZH� H[DPLQHG� WKH� FLUFXPVWDQFHV� RI� WKH� FDVH� ZLWKLQ� WKH� IUDPHZRUN� RI� WKH

WULSDUWLWH�WHVW�DQG�FRQFOXGHG�WKDW�³>E@DVHG�RQ�WKH�IRUHJRLQJ�DQDO\VLV��ZH�KROG

WKDW�WKH�RYHUDOO�HTXLWLHV�LQ�WKLV�FDVH�ZDUUDQW�RSHQLQJ�WKH�GHIDXOW�MXGJPHQW�´

,Q� &DVWLQJV� &RQGRPLQLXP� $VV¶Q�� ,QF�� Y�� .OHLQ�� ���� $��G� ����� ���

�3D�6XSHU���������ZH�UHIXVHG�WR�ZHLJK�WKH�HTXLWLHV�LQ�WKH�GHIHQGDQW¶V�IDYRU

DQG� UHLWHUDWHG� WKDW� D� FRXUW� FDQQRW� RSHQ� D� GHIDXOW� MXGJPHQW� EDVHG� XSRQ

HTXLWLHV�ZKHQ�WKH�GHIHQGDQW�KDV�IDLOHG� WR� HVWDEOLVK� DOO� WKUHH� IDFWRUV� RI� WKH

WHVW�� � 7KLV� OLQH� RI� FDVHV� GHPRQVWUDWHV� WKDW� WKH� WKUHH�IDFWRU� WHVW� LV� D

IUDPHZRUN�ZLWKLQ�ZKLFK�WKH�WULDO�FRXUW�LV�WR�FRQGXFW�LWV�HTXLWDEOH�DQDO\VLV�

,Q�WKH�SUHVHQW�FDVH��WKH�WULDO�FRXUW�IXOO\�HYDOXDWHG�WKH�WKUHH�IDFWRUV�RI

WKH�WHVW�DQG�FRQVLGHUHG�DOO�RI�WKH�UHOHYDQW�FLUFXPVWDQFHV�DV�WKH\�UHODWHG�WR

WKRVH� IDFWRUV�� 7KH� FRXUW� FRQFOXGHG� WKDW� DOWKRXJK� 0DLQ� KDV� D� PHULWRULRXV

GHIHQVH�� LW� IDLOHG� WR�PDNH� DQ� DGHTXDWH� VKRZLQJ� WKDW� LW� SURPSWO\� ILOHG� WKH

SHWLWLRQ�DQG�WKDW�LW�KDG�D�UHDVRQDEOH�H[FXVH�IRU�WKH�GHIDXOW���7KH�WULDO�FRXUW

GLG�QRW�HUU�DV�D�PDWWHU�RI�ODZ�IRU�IDLOLQJ�WR�FRQGXFW�D�VHSDUDWH�GLVFXVVLRQ�RI

WKH�HTXLWLHV�ZKHQ�GRLQJ�VR�ZRXOG�RQO\�UHLWHUDWH�WKH�FLUFXPVWDQFHV�DQG�IDFWV

FRQVLGHUHG�E\�WKH�FRXUW�
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0DLQ� QH[W� DUJXHV� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LQ

GHQ\LQJ� LWV�SHWLWLRQ�WR�RSHQ�GHIDXOW� MXGJPHQW�� � ³µ$Q�DEXVH�RI�GLVFUHWLRQ� LV

QRW� D�PHUH� HUURU� RI� MXGJPHQW�� EXW� LI� LQ� UHDFKLQJ� D� FRQFOXVLRQ�� WKH� ODZ� LV

RYHUULGGHQ� RU� PLVDSSOLHG�� RU� WKH� MXGJPHQW� H[HUFLVHG� LV� PDQLIHVWO\

XQUHDVRQDEOH��RU�WKH�UHVXOW�RI�SDUWLDOLW\��SUHMXGLFH��ELDV�RU�LOO�ZLOO��DV�VKRZQ

E\� WKH� HYLGHQFH� RU� WKH� UHFRUG�� GLVFUHWLRQ� LV� DEXVHG�¶´� � 6W�� 9ODGLPLU

8NUDLQLDQ�2UWKRGR[�&KXUFK�Y��3UHIHUUHG�5LVN�0XW��,QV��&R�������$��G

������������3D�6XSHU�� ������ �TXRWLQJ�0LHOFXV]Q\�Y��5RVRO�� ����$�� ���

�3D�����������,Q�WKH�SUHVHQW�FDVH��ZH�ILQG�WKDW�0DLQ�IDLOHG�WR�GHPRQVWUDWH

WKDW�LW�SURPSWO\�ILOHG�LWV�SHWLWLRQ�DQG�WKDW�LW�KDV�D�UHDVRQDEOH�H[FXVH�IRU�QRW

ILOLQJ�D�UHVSRQVLYH�SOHDGLQJ���)XUWKHUPRUH��ZH�ILQG�WKDW�WKH�HTXLWLHV�GR�QRW

VXSSRUW�WKH�RSHQLQJ�RI�WKH�MXGJPHQW���7KXV��WKH�WULDO�FRXUW�GLG�QRW�DEXVH�LWV

GLVFUHWLRQ�

$OOHJKHQ\� +\GUR� ILOHG� LWV� RULJLQDO� FRPSODLQW� RQ� )HEUXDU\� ��� �����

$FFRUGLQJ�WR�0DLQ��VKRUWO\�DIWHU�EHLQJ�VHUYHG�ZLWK�WKH�FRPSODLQW��LWV�LQ�KRXVH

FRXQVHO�LQIRUPHG�FRXQVHO�IRU�$OOHJKHQ\�+\GUR�WKDW�LW�LQWHQGHG�WR�UHWDLQ�WKH

VHUYLFHV� RI� DQ� RXWVLGH� ODZ� ILUP� WR� ILOH� DQ� DQVZHU� WR� WKH� VHFRQG� DPHQGHG

FRPSODLQW��EXW�LW�ILUVW�QHHGHG�WR�UHVROYH�D�FRQIOLFW�RI�LQWHUHVW�LVVXH�ZLWK�WKH

ILUP�� �$FFRUGLQJ�WR�0DLQ�� FRXQVHO� IRU�$OOHJKHQ\�+\GUR�GLG�QRW� REMHFW� WR� LWV

FRXQVHO¶V� SURSRVHG� VFKHGXOH�� � 7KH� WULDO� FRXUW� IRXQG� WKDW� QR� H[WHQVLRQ�ZDV

JUDQWHG� RU� DJUHHG� WR� E\� $OOHJKHQ\� +\GUR¶V� FRXQVHO�� � 7ULDO� &RXUW� 2SLQLRQ�

��������DW�����2Q�$SULO�����������WKH�DWWRUQH\�DVVLJQHG�WR�$OOHJKHQ\�+\GUR¶V
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FDVH�OHIW�WKH�HPSOR\PHQW�RI�WKH�ODZ�ILUP�UHSUHVHQWLQJ�$OOHJKHQ\�+\GUR�DQG

DQRWKHU�DWWRUQH\�ZDV�DVVLJQHG�WR�KDQGOH�$OOHJKHQ\�+\GUR¶V�FDVH���2Q�0D\���

������ $OOHJKHQ\� +\GUR� ILOHG� LWV� VHFRQG� DPHQGHG� FRPSODLQW�� ZKLFK� LV� WKH

FRPSODLQW�XSRQ�ZKLFK�WKH�GHIDXOW�MXGJPHQW�ZDV�HQWHUHG�

2Q�-XO\�����������$OOHJKHQ\�+\GUR�PDLOHG�D�QRWLFH�RI�GHIDXOW�WR�0DLQ�

VWDWLQJ�WKDW�XQOHVV�0DLQ�DFWV�ZLWKLQ�WHQ�GD\V�IURP�WKH�GDWH�RI�WKH�QRWLFH��E\

-XO\�����������D�GHIDXOW�MXGJPHQW�ZLOO�EH�HQWHUHG���0DLQ¶V�FRXQVHO�UHFHLYHG

WKH�QRWLFH�RI�GHIDXOW�RQ�-XO\�����������WKH�GD\�RQ�ZKLFK�KH�ZDV�OHDYLQJ�WKH

FRXQWU\� IRU� D� EXVLQHVV�PHHWLQJ�� � 7KDW� GD\��0DLQ¶V� FRXQVHO� WHOHSKRQHG� WKH

DWWRUQH\� IRU� $OOHJKHQ\� +\GUR� IURP� WKH� DLUSRUW� WR� GLVFXVV� KLV

PLVXQGHUVWDQGLQJ� DV� WR�ZKHQ� WKH� DQVZHU� ZDV� GXH�� � 0DLQ¶V� FRXQVHO� DVNHG

RSSRVLQJ� FRXQVHO� IRU� DQ� HOHYHQ�GD\� H[WHQVLRQ� RI� WLPH� WR� ILOH� DQ� DQVZHU

EHFDXVH� KH� ZDV� OHDYLQJ� WKH� FRXQWU\�� � 7KH� DWWRUQH\� IRU� $OOHJKHQ\� +\GUR

LQIRUPHG� 0DLQ¶V� FRXQVHO� WKDW� VKH� KDG� WR� FKHFN� ZLWK� KHU� VXSHUYLVLQJ

DWWRUQH\V� DQG�KHU� FOLHQW� EHIRUH� DSSURYLQJ�DQ\�H[WHQVLRQ� RI� WLPH�� DQG� WKDW

VKH�ZRXOG� OHDYH�D�YRLFH�PDLO�PHVVDJH� IRU�KLP� FRQFHUQLQJ� WKH�PDWWHU�� 7KH

WULDO� FRXUW� IRXQG� WKDW� $OOHJKHQ\� +\GUR¶V� FRXQVHO� OHIW� 0DLQ¶V� FRXQVHO� YRLFH�

PDLO�PHVVDJHV� RQ� -XO\���WK� DQG���WK� DQG� WKDW�0DLQ¶V� FRXQVHO� NQHZ� DV� RI

-XO\�����DW�WKH�ODWHVW��WKDW�$OOHJKHQ\�+\GUR�ZRXOG�QRW�DJUHH�WR�DQ�H[WHQVLRQ

RI�WLPH���7ULDO�&RXUW�2SLQLRQ����������DW�����

$OOHJKHQ\� +\GUR� ILOHG� D� SUDHFLSH� IRU� GHIDXOW� MXGJPHQW� RQ� -XO\� ���

������ � $IWHU� UHFHLYLQJ� WKH� SUDHFLSH� IRU� GHIDXOW� MXGJPHQW�� 0DLQ¶V� FRXQVHO
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WHOHSKRQHG�$OOHJKHQ\�+\GUR¶V�FRXQVHO�RQ�-XO\�����������DQG�DJDLQ�RQ�$XJXVW

��� ������ UHTXHVWLQJ� WKDW� $OOHJKHQ\� +\GUR� YROXQWDULO\� RSHQ� WKH� GHIDXOW

MXGJPHQW�� � 2Q� $XJXVW� ��� ������ 0DLQ¶V� FRXQVHO� VHQW� $OOHJKHQ\� +\GUR¶V

FRXQVHO�D�OHWWHU�UHTXHVWLQJ�WKDW�WKH�GHIDXOW�MXGJPHQW�EH�YROXQWDULO\�RSHQHG�

2Q� $XJXVW� ��� ������ $OOHJKHQ\� +\GUR¶V� FRXQVHO� WHOHSKRQHG� 0DLQ¶V� FRXQVHO

DQG� WROG� KLP� WKDW� WKHUH� ZHUH� QR� SODQV� WR� YROXQWDULO\� RSHQ� WKH� GHIDXOW

MXGJPHQW�� EXW� VKH�ZRXOG� FRQVXOW�ZLWK� KHU� VXSHUYLVLQJ� DWWRUQH\� DQG� ZRXOG

FDOO�KLP�EDFN�LI�WKH\�FKDQJHG�WKHLU�SRVLWLRQ���2Q�$XJXVW����������$OOHJKHQ\

+\GUR¶V� FRXQVHO� OHIW� 0DLQ¶V� FRXQVHO� D� YRLFH�PDLO� PHVVDJH� VWDWLQJ� WKDW

$OOHJKHQ\�+\GUR�ZRXOG�QRW�YROXQWDULO\�RSHQ�WKH�MXGJPHQW�DQG�ID[HG�D�OHWWHU

VHWWLQJ�IRUWK�WKH�GHQLDO�RQ�$XJXVW����������

0DLQ�UHWDLQHG�WKH�OHJDO�VHUYLFHV�RI�D�ODZ�ILUP�LQ�ODWH�$XJXVW�RI������

$Q�DWWRUQH\� IURP�WKDW� ILUP� ID[HG�D� OHWWHU� WR� $OOHJKHQ\�+\GUR¶V� FRXQVHO� RQ

$XJXVW�����������UHTXHVWLQJ�WKDW�VKH�YROXQWDULO\�RSHQ�WKH�GHIDXOW�MXGJPHQW�

2QFH�DJDLQ�� FRXQVHO� IRU� $OOHJKHQ\�+\GUR� GHQLHG� WKH� UHTXHVW�� �0DLQ� ILQDOO\

ILOHG� LWV�SHWLWLRQ� WR�RSHQ�GHIDXOW� MXGJPHQW�RQ�6HSWHPEHU���������� �$W�WKDW

WLPH�� QR� RWKHU� GHIHQGDQW� KDG� ILOHG� DQ� DQVZHU� WR� WKH� VHFRQG� DPHQGHG

FRPSODLQW�� DQG� QR� GLVFRYHU\� KDG� WDNHQ� SODFH�� � 7KH� RQO\� PDWWHUV� SHQGLQJ

EHIRUH�WKH�WULDO�FRXUW�ZHUH�WKH�FR�GHIHQGDQWV¶�SUHOLPLQDU\�REMHFWLRQV�

%DVHG� XSRQ� WKHVH� IDFWV�� WKH� WULDO� FRXUW� FRQFOXGHG� WKDW� 0DLQ� GLG� QRW

WLPHO\�ILOH�WKH�SHWLWLRQ�WR�RSHQ�MXGJPHQW���,Q�HYDOXDWLQJ�ZKHWKHU�WKH�SHWLWLRQ

KDV�EHHQ�SURPSWO\�ILOHG��³>WKH@�&RXUW�GRHV�QRW�HPSOR\�D�EULJKW�OLQH�WHVW��������
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>7KH� &RXUW� IRFXVHV@� RQ� WZR� IDFWRUV�� ���� WKH� OHQJWK� RI� WKH� GHOD\� EHWZHHQ

GLVFRYHU\�RI�WKH�HQWU\�RI�D�GHIDXOW� MXGJPHQW�DQG�ILOLQJ�WKH�SHWLWLRQ�WR�RSHQ

MXGJPHQW��DQG�����WKH� UHDVRQ� IRU� WKH�GHOD\�´� �4XDWURFKL� Y��*DLWHUV�� ���

$��G� ����� ���� �3D�6XSHU�� ������� � 0DLQ� GLG� QRW� ILOH� LWV� SHWLWLRQ� WR� RSHQ

MXGJPHQW�XQWLO�IRUW\�RQH�GD\V�DIWHU�WKH�GHIDXOW�MXGJPHQW�ZDV�HQWHUHG���:H

KDYH� KHOG� LQ� WKH� SDVW� WKDW� GHOD\V� RI� OHVV� WKDQ� IRUW\�RQH� GD\V� KDYH� EHHQ

XQWLPHO\�� � 6HH� %�&�<��� ,QF�� (TXLSPHQW� /HDVLQJ� $VVRFV�� Y�� %XNRYLFK�

����$��G�����������3D�6XSHU���������WZHQW\�RQH�GD\�GHOD\�LV�QRW�SURPSW��

+DWJLPLVLRV� Y�� 'DYH¶V� 1�(�� 0LQW�� ,QF��� ���� $��G� ����� ���� �3D�6XSHU�

������ �WKLUW\�VHYHQ� GD\� GHOD\� LV� QRW� SURPSW��� � ,Q� FDVHV� ZKHUH� ZH� KDYH

IRXQG� WKHUH� WR� EH� D� SURPSW� ILOLQJ� RI� WKH� SHWLWLRQ�� WKH� SHULRG� RI� GHOD\� ZDV

JHQHUDOO\�OHVV�WKDQ�RQH�PRQWK���6HH�$OED�Y��8URORJ\�$VVRFV��RI�.LQJVWRQ�

����$��G����� ��� �3D�6XSHU�� ������ �IRXUWHHQ�GD\�GHOD\� LV� WLPHO\���)LQN� Y�

*HQHUDO�$FFLGHQW�,QV��&R�������$��G�����������3D�6XSHU���������ILYH�GD\

GHOD\�LV�WLPHO\��

7KH�WULDO�FRXUW�SURSHUO\�FRQVLGHUHG�WKH�UHDVRQV�IRU�WKH�GHOD\�DQG�IRXQG

WKHP� WR� EH� XQUHDVRQDEOH�� � $WWHPSWV� WR� LQIRUPDOO\� UHVROYH� WKH� PDWWHU� E\

DVNLQJ� RSSRVLQJ� FRXQVHO� WR� YROXQWDULO\� RSHQ� MXGJPHQW� LV� QRW� D� UHDVRQDEOH

H[FXVH�IRU�WKH�IRUW\�RQH�GD\�GHOD\���6HH�3DSSDV�Y��6WHIDQ������$��G�����

���� Q��� �3D�� ������� � %\� $XJXVW� ��� ������ 0DLQ¶V� FRXQVHO� ZDV� DZDUH� WKDW

RSSRVLQJ�FRXQVHO�ZRXOG�QRW�YROXQWDULO\�RSHQ�MXGJPHQW���1HYHUWKHOHVV��0DLQ

GLG�QRW�ILOH�LWV�SHWLWLRQ�XQWLO�DOPRVW�D�PRQWK�ODWHU��RQ�6HSWHPEHU�����������,W
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ZDV�XQUHDVRQDEOH�IRU�0DLQ¶V�FRXQVHO�WR�QRW�ILOH�D�SHWLWLRQ�WR�RSHQ�MXGJPHQW

IRU� DOPRVW� D� PRQWK� DIWHU� UHFHLYLQJ� D� GHQLDO� IURP� RSSRVLQJ� FRXQVHO� WR� KLV

UHTXHVW�WR�YROXQWDULO\�RSHQ�MXGJPHQW�

$GGLWLRQDOO\��0DLQ�KDV�IDLOHG� WR� GHPRQVWUDWH� WKDW� LW� KDV� D� UHDVRQDEOH

H[FXVH� IRU� IDLOLQJ� WR� ILOH� D� UHVSRQVLYH� SOHDGLQJ� WR� WKH� VHFRQG� DPHQGHG

FRPSODLQW���0DLQ¶V�IDLOXUH�WR�ILOH�D�UHVSRQVLYH�SOHDGLQJ�ZLWKLQ�WKH�SUHVFULEHG

WLPH�SHULRG�DQG�WR�QRW�WDNH�SURSHU�DFWLRQ�DIWHU�UHFHLYLQJ�WKH�QRWLFH�RI�GHIDXOW

FDQ�RQO\�EH�DVFULEHG�WR�WKH�FDUHOHVVQHVV�RI�0DLQ¶V�LQ�KRXVH�FRXQVHO���$OPRVW

VHYHQ�PRQWKV�DIWHU�$OOHJKHQ\�+\GUR�FRPPHQFHG�WKH�DFWLRQ��0DLQ¶V�LQ�KRXVH

FRXQVHO� IDLOHG� WR� ILOH�D� UHVSRQVLYH�SOHDGLQJ�� �)XUWKHU�� WKH�GHIDXOW� MXGJPHQW

ZDV�QRW�HQWHUHG�XQWLO�PRUH�WKDQ�WZR�PRQWKV�KDG�SDVVHG�DIWHU� WKH�ILOLQJ�RI

WKH�VHFRQG�DPHQGHG�FRPSODLQW�

0DLQ�DWWHPSWV�WR�H[FXVH�LWV�IDLOXUH�WR�ILOH�D�UHVSRQVLYH�SOHDGLQJ�DQG�LWV

IDLOXUH� WR� DFW� RQ� WKH�QRWLFH� RI� GHIDXOW� E\� DUJXLQJ� WKDW� LWV� LQ�KRXVH� FRXQVHO

ZDV�RXW�RI�WRZQ�DQG�PLVWDNHQO\�EHOLHYHG�WKDW�$OOHJKHQ\�+\GUR¶V�FRXQVHO�KDG

JUDQWHG� LW�DQ�H[WHQVLRQ�RI� WLPH�� �7KH� WULDO� FRXUW� IRXQG� WKDW� DW� QR� WLPH�GLG

$OOHJKHQ\� +\GUR¶V� FRXQVHO� H[SOLFLWO\� JUDQW� 0DLQ¶V� FRXQVHO� DQ� H[WHQVLRQ�

,QVWHDG��0DLQ¶V�FRXQVHO�DVVXPHG�WKDW�RSSRVLQJ�FRXQVHO�ZRXOG�JUDQW�KLP�WKH

H[WHQVLRQ� EDVHG� XSRQ� SURIHVVLRQDO� FRXUWHV\�� � 6XFK� DQ� DVVXPSWLRQ� ZDV

XQUHDVRQDEOH� JLYHQ� WKDW� $OOHJKHQ\� +\GUR¶V� FRXQVHO� GLG� QRW� DJUHH� WR� DQ

H[WHQVLRQ�� $OOHJKHQ\� +\GUR¶V� FRXQVHO� KDG� QR� OHJDO� REOLJDWLRQ� WR� JUDQW� DQ

H[WHQVLRQ�RI�WLPH�DQG��FRQWUDU\�WR�0DLQ¶V�DVVHUWLRQV��ZH�ILQG�WKDW�$OOHJKHQ\
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+\GUR�LV�QRW�DW�IDXOW�IRU�0DLQ¶V�GHOD\���)XUWKHUPRUH��ZKLOH�WKH�3HQQV\OYDQLD

5XOHV�RI�&LYLO�3URFHGXUH�UHTXLUH�D�ZULWWHQ�DJUHHPHQW�WR�H[WHQG�WKH�WLPH�IRU

ILOLQJ� D� UHVSRQVLYH� SOHDGLQJ�� ��� 3D�5�&�3�� ��� ���� 	� ����� 0DLQ¶V� FRXQVHO

QHYHU�REWDLQHG�VXFK�D�ZULWWHQ�DJUHHPHQW�� � ,Q� FRQFOXVLRQ��0DLQ¶V� H[FXVH� LV

QRWKLQJ� PRUH� WKDQ� WKH� FDUHOHVVQHVV� DQG� XQUHDVRQDEOH� DVVXPSWLRQV� RI� LWV

FRXQVHO�

2XU� SDVW� GHFLVLRQV� DUH� LQVWUXFWLYH� RQ� WKLV� PDWWHU�� � ,Q� &DVWLQJV

&RQGRPLQLXP�$VV¶Q��,QF��Y��.OHLQ������$��G�����������3D�6XSHU��������

DSSHOODQW¶V� FRXQVHO� VHQW� D� OHWWHU� WR� DSSHOOHH¶V� DWWRUQH\� H[SUHVVLQJ� KLV

DVVXPSWLRQ� WKDW� DSSHOOHH¶V� FRXQVHO� ZRXOG� QRW� VHHN� D� GHIDXOW� MXGJPHQW�

$SSHOOHH¶V� FRXQVHO� GLG� QRW� UHVSRQG� WR� WKH� OHWWHU�� � :H� KHOG� WKDW� FRXQVHO¶V

DVVXPSWLRQ� ZDV� XQZDUUDQWHG� VLQFH� RSSRVLQJ� FRXQVHO� QHYHU� DIILUPDWLYHO\

UHVSRQGHG� WR� KLV� UHTXHVW� WKDW� D� GHIDXOW� MXGJPHQW� QRW� EH� WDNHQ� DQG� WKHUH

ZDV�WKXV�QR�PHHWLQJ�RI�WKH�PLQGV���,G���6LPLODUO\��LQ�0F(YLOO\�Y��7XFFL�����

$��G��������������3D�6XSHU���������FRXQVHO�IRU�GHIHQGDQWV�VHQW�SODLQWLIIV�D

OHWWHU� H[SUHVVLQJ� KLV� DVVXPSWLRQ� WKDW� SODLQWLIIV� ZRXOG� QRW� UHTXLUH� D

UHVSRQVLYH� SOHDGLQJ�� � 3ODLQWLIIV� GLG� QRW� UHVSRQG� WR� WKH� OHWWHU� DQG� WRRN� D

GHIDXOW�MXGJPHQW�DJDLQVW�GHIHQGDQWV���:H�IRXQG�WKDW�GHIHQGDQWV¶�H[FXVH�IRU

QRW�ILOLQJ�D�UHVSRQVLYH�SOHDGLQJ�ZDV�XQUHDVRQDEOH�DQG�KHOG�

>7@KH� HYLGHQFH� LQ� WKH� SUHVHQW� FDVH� LQGLFDWHV� WKDW� >GHIHQ�
GDQWV@��� �� �� XQMXVWLILDEO\� UHOLHG� XSRQ� >SODLQWLIIV¶@� �� �� �� ODFN� RI
UHVSRQVH� WR� WKH� OHWWHU� �� �� ��� DQG� WKHLU� PLVWDNHQ� EHOLHI� WKDW
>SODLQWLIIV@�������GLG�QRW�LQWHQG�WR�SXUVXH�WKHLU�ULJKWV�E\�WDNLQJ�D
GHIDXOW�MXGJPHQW���7KH�ORZHU�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ
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GHFLGLQJ�WKDW�>GHIHQGDQWV@�������GLG�QRW�VDWLVIDFWRULO\�H[SODLQ�WKHLU
IDLOXUH�WR�ILOH�DQ�DQVZHU�WR�WKH�FRPSODLQW�

,G��DW�������/LNHZLVH��WKH�WULDO�FRXUW�LQ�WKLV�FDVH�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ

LQ�GHFLGLQJ�WKDW�DSSHOODQW�IDLOHG�WR�PDNH�D�VKRZLQJ�RQ�WZR�HOHPHQWV�RI�WKH

WULSDUWLWH�WHVW�

&RQWUDU\� WR� DSSHOODQW¶V� DVVHUWLRQV�� LWV� FRXQVHO¶V� IDLOXUH� WR� ILOH

UHVSRQVLYH� SOHDGLQJV� ZDV� QRW� DQ� HUURU� WKDW� LQGLFDWHV� DQ� RYHUVLJKW� UDWKHU

WKDQ�D�GHOLEHUDWH�GHFLVLRQ�QRW� WR�GHIHQG��DQG� WKXV�WKH� IDLOXUH�WR� ILOH� LV� QRW

H[FXVDEOH���6HH�-RKQVRQ�Y��<HOORZ�&DE�&R�������$��G�����������3D�6XSHU�

��������:H�KDYH�KHOG�WKDW�DQ�DWWRUQH\¶V�IDLOXUH�WR�ILOH�DQ�DQVZHU�EHFDXVH�KH

PLVWDNHQO\� DVVXPHG�RSSRVLQJ� FRXQVHO� JUDQWHG�DQ�H[WHQVLRQ�ZDV�QRW�PHUH

RYHUVLJKW�� �6HH�0F(YLOO\� Y�� 7XFFL�� ���� $��G� ����� ���� �3D�6XSHU�� ������

7KXV��WKH�WULDO�FRXUW�ZDV�FRUUHFW�LQ�ILQGLQJ�WKDW�DSSHOODQW�IDLOHG�WR�SURYH�WZR

HOHPHQWV�RI�WKH�WULSDUWLWH�WHVW�

)LQDOO\�� 0DLQ� DUJXHV� WKDW� WKH� HTXLWLHV� IDYRU� RSHQLQJ� WKH� MXGJPHQW�

$FFRUGLQJ�WR�0DLQ��DW�WKH�WLPH�WKDW�WKH�WULDO�FRXUW�ZDV�UHYLHZLQJ�WKH�SHWLWLRQ�

$OOHJKHQ\� +\GUR� ZRXOG� QRW� KDYH� VXIIHUHG� SUHMXGLFH� LI� WKH� MXGJPHQW� ZDV

RSHQHG� EHFDXVH� QR� GLVFRYHU\� KDG� RFFXUUHG� DQG� QR� DQVZHUV� ZHUH� ILOHG�

0DLQ��KRZHYHU��ZLOO�EH�SUHMXGLFHG�E\�WKH�FRXUW¶V� IDLOXUH�WR�RSHQ�WKH�GHIDXOW

MXGJPHQW� EHFDXVH� LW� ZLOO� EH� UHVSRQVLEOH� IRU� D� RQH�PLOOLRQ�GROODU� MXGJPHQW

ZKLFK��KDG�WKH\�GHIHQGHG�RQ�WKH�PHULWV��WKH\�ZRXOG�OLNHO\�KDYH�EHHQ�IRXQG

QRW�OLDEOH���:H�ILQG�0DLQ¶V�DUJXPHQW�XQSHUVXDVLYH���7KH�QDWXUH�RI�D�GHIDXOW

MXGJPHQW� LV� WR� LPSRVH� UHVSRQVLELOLW\� XSRQ� D� GHIHQGDQW� ZKR� KDG� WKH
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RSSRUWXQLW\�WR�GHIHQG�WKH�FODLP�RQ�WKH�PHULWV�EXW�KDV�IDLOHG�WR�GR�VR���6HH

.UD\QLFN�Y��+HUW]������$��G�����������3D����������%DVHG�XSRQ�WKH�IDFWRUV

DQG� FLUFXPVWDQFHV� DV� GLVFXVVHG� DERYH�� ZH� ILQG� WKDW� WKH� HTXLWLHV� GR� QRW

GLFWDWH�WKDW�ZH�RSHQ�WKH�GHIDXOW�MXGJPHQW�

2UGHU�LV�DIILUPHG�


