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7KLV�LV�DQ�DSSHDO�RI�DQ�RUGHU�GHQ\LQJ�DSSHOODQW¶V�PRWLRQ�IRU�SRVW�WULDO

UHOLHI�VWHPPLQJ�IURP�D�GLVFRYHU\�RUGHU�JUDQWLQJ�DSSHOOHH¶V�PRWLRQ�WR�TXDVK

D�VXESRHQD�DQG�IRU�D�SURWHFWLYH�RUGHU���$SSHOODQW�DOOHJHV�WKDW�WKH�WULDO�FRXUW

HUUHG�LQ�GHQ\LQJ�SRVW�WULDO�UHOLHI�EDVHG�RQ�WKH�WULDO�FRXUW¶V�DOOHJHG�HUURU�LQ�WKH

LQWHUSUHWDWLRQ� DQG� DSSOLFDWLRQ� RI� WKH� 3HHU� 5HYLHZ� 3URWHFWLRQ� $FW�� � ��� 3�6�

�����������������)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�DIILUP�WKH�GHFLVLRQ�RI

WKH�WULDO�FRXUW�GHQ\LQJ�DSSHOODQW¶V�PRWLRQ�IRU�SRVW�WULDO�UHOLHI�

,Q� ������ DSSHOODQW� XQGHUZHQW� RUDO� VXUJHU\� SHUIRUPHG� E\� 5LFKDUG

/LSRVN\��'�0�'�� � ,Q������� WKH�PDQXIDFWXUHU� RI� SURSODVW� LPSODQWV� LQIRUPHG

'U��/LSRVN\¶V�RIILFH�WKDW�VXFK�LPSODQWV�SRVHG�SRWHQWLDO�SUREOHPV�WR�SDWLHQWV�

$V� D� UHVXOW�� 'U�� /LSRVN\¶V� VWDII� XQGHUWRRN� WKH� WDVN� RI� LQIRUPLQJ� DOO� IRUPHU

SDWLHQWV� ZKR� HLWKHU� DFWXDOO\� KDG� RU� PLJKW� KDYH� KDG� WKH� SURSODVW� LPSODQW

LQVHUWHG� RI� WKH� SRWHQWLDO� SUREOHPV�� � 'XULQJ� WKH� FRXUVH� RI� LQIRUPLQJ� WKHVH
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SDWLHQWV��'U��/LSRVN\¶V�RIILFH�VHQW�D�OHWWHU�WR�DSSHOODQW�LQIRUPLQJ�KHU�RI� WKH

SRWHQWLDO� SUREOHPV� FDXVHG� E\� WKH� LPSODQWV� LQVHUWHG� GXULQJ� KHU� ����� RUDO

VXUJHU\�

%HFDXVH� RI� WKLV� OHWWHU�� DSSHOODQW� FRQVXOWHG� *DU\� 3DWWHUVRQ�� '�0�'�

DERXW�KHU� VLWXDWLRQ�� � ,Q�������'U�� 3DWWHUVRQ�SHUIRUPHG� VXUJHU\� WR� UHPRYH

WKH� LPSODQWV�� EXW� DOOHJHGO\� GLVFRYHUHG� GXULQJ� WKH� VXUJHU\� WKDW� VKH� QHYHU

DFWXDOO\� UHFHLYHG� LPSODQWV��� � %DVHG� RQ� 'U�� 3DWWHUVRQ¶V� VXUJLFDO� GLVFRYHU\�

DSSHOODQW�EURXJKW�WKLV�FDXVH�RI�DFWLRQ�DJDLQVW�'U��/LSRVN\�DOOHJLQJ� WKDW�WKH

�����OHWWHU�IURP�KLV�RIILFH�FRQVWLWXWHG�QHJOLJHQW�PLVUHSUHVHQWDWLRQ�

,Q� DGGLWLRQ�� DSSHOODQW� DOVR� EURXJKW� VXLW� DJDLQVW� 7KH� :HVWHUQ

3HQQV\OYDQLD� +RVSLWDO� �³DSSHOOHH´�� EDVHG� RQ� FRUSRUDWH� QHJOLJHQFH��

$SSHOODQW� DOOHJHV� WKDW� DSSHOOHH�ZDV� QHJOLJHQW� LQ� JUDQWLQJ�'U�� /LSRVN\� VWDII

SULYLOHJHV�DW�WKH�KRVSLWDO�EDVHG�RQ�KLV�DSSOLFDWLRQ�DQG�IDXOW\�UHFRUGNHHSLQJ�

'XULQJ�WKH�FRXUVH�RI�SUH�WULDO�GLVFRYHU\��DSSHOODQW�QRWLFHG�DSSHOOHH�IRU

D�FRUSRUDWH�GHSRVLWLRQ�DQG�UHTXHVWHG�WKDW�DSSHOOHH�SURGXFH�³DOO�GRFXPHQWV�

UHFRUGV� DQG� LQIRUPDWLRQ� VXEPLWWHG� IRU� SXUSRVHV� RI� UHYLHZLQJ� KLV� VWDII

����������������������������������
��:H�QRWH�WKDW�WKH�UHFRUG�UHIHUHQFHV�D�VHFRQG�ODZ�VXLW�EURXJKW�E\�DSSHOODQW
DJDLQVW� 'U�� 3DWWHUVRQ� DOOHJLQJ� PHGLFDO�PDOSUDFWLFH� EDVHG� RQ� KLV� IDLOXUH� WR
SURSHUO\�[�UD\�KHU�PRXWK�SULRU�WR�SHUIRUPLQJ�WKH�XQQHFHVVDU\�VXUJHU\�� �$V
WKLV� ODZVXLW� LV� RQO\� SHULSKHUDOO\� UHODWHG� WR� WKH� SUHVHQW� FDVH�� ZH� KDYH� QR
UHDVRQ�WR�FRPPHQW�RQ�WKH�DFWLRQ�DJDLQVW�'U��3DWWHUVRQ�

�� 7KLV� &RXUW� ILQGV� QR� UHDVRQ� WR� FRPPHQW� RQ� DSSHOOHH¶V� DOOHJDWLRQ� WKDW
DSSHOODQW� EURXJKW� WKH� FDXVH� RI� DFWLRQ� DJDLQVW� DSSHOOHH� EHFDXVH� RI� WKH
XQIRUWXQDWH� ILQDQFLDO� FLUFXPVWDQFHV� OHDGLQJ� WR� 'U�� /LSRVN\¶V� ILOLQJ� IRU
EDQNUXSWF\�
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SULYLOHJHV�´� � $SSHOODQW¶V� QRWLFH� RI� FRUSRUDWH� GHSRVLWLRQ�� 7KH� :HVWHUQ

3HQQV\OYDQLD� +RVSLWDO� �FRQWDLQHG� LQ� FHUWLILHG� UHFRUG��� � $SSHOODQW� DOVR

VXESRHQDHG� WKH� 0HGLFDO� &HQWHU� RI� %HDYHU� &RXQW\�� 3$�� DV� D� FRUSRUDWH

GHSRQHQW�DQG�GHPDQGHG�³>D@OO�GRFXPHQWV� UHODWLQJ�WR�'U��/LSRVN\¶V� UHTXHVW

IRU� VWDII� SULYLOHJHV� DQG� GHWHUPLQDWLRQ� RI� KLV� VWDII� SULYLOHJHV�´� 6XESRHQD� WR

&RUSRUDWH� 'HSRQHQW�� 0HGLFDO� &HQWHU� RI� %HDYHU� &RXQW\�� 3$� �FRQWDLQHG� LQ

FHUWLILHG�UHFRUG����$SSHOOHH�DQG�WKH�0HGLFDO�&HQWHU�RI�%HDYHU�LQGHSHQGHQWO\

PRYHG� WR� TXDVK� WKH� VXESRHQD� DQG� WR� REWDLQ� D� SURWHFWLYH� RUGHU�� WKH� WULDO

FRXUW�JUDQWHG�ERWK�PRWLRQV�RQ�6HSWHPEHU����������

$SSHOODQW¶V� FDVH� SURFHHGHG� WR� D� MXU\� WULDO� RQ� 1RYHPEHU� ���� �����

)ROORZLQJ�WKH�SUHVHQWDWLRQ�RI�DSSHOODQW¶V� FDVH��DSSHOOHH�PRYHG�IRU�QRQVXLW�

7KH�WULDO�FRXUW�JUDQWHG�DSSHOOHH¶V�PRWLRQ���6SHFLILFDOO\��-XGJH�-RVHSK�-DPHV

VWDWHG�

:H� ILQG� WKDW� �� �� �� ±� RQH� RI� WKH� EXUGHQV� RI� SURRI� LV� WR
HVWDEOLVK�WKH�VWDQGDUG�WKDW�WKH�KRVSLWDO�KDG�DQ�H[SHUW�±�WKDW
\RX�QHHGHG�WR�KDYH�DQ�H[SHUW�WR�HVWDEOLVK�WKDW�WKH�KRVSLWDO
EUHDFKHG� LWV� GXW\�� ,� ILQG� QRQH�� 7KH� TXHVWLRQ� VD\V�
'RFXPHQWDWLRQ� SUHYLRXVO\� VXSSOLHG�� � ,W� VD\V� LW¶V� WR� EH
DWWDFKHG���+H�VDLG�KH�SUHYLRXVO\�VXSSOLHG�LW�� � ,�FDQ�ILQG�QR
EUHDFK�RQ�WKH�SDUW�RI�WKH�KRVSLWDO�LQ�WKLV�FDVH�

)XUWKHUPRUH��,�ILQG�WKDW�WKHUH�LV�QR�H[SHUW�DV�WR�FDXVDWLRQ�
7KHUH� LV� QR� RQH� ZKR� FDQ� WHVWLI\� WKDW� DV� D� UHVXOW� RI� KLV
QHJOLJHQW�PLVUHSUHVHQWDWLRQ��LI�ZH�DVVXPH�WKDW�LW�ZDV��WKDW
LV� DQ\� ZD\� WKDW� WKDW� FDXVHG� WKH� KDUP�� � 7KHUH� LV� QR
WHVWLPRQ\�LQ�WKH�UHFRUG�±�DQG�WKH�UHFRUG�LV�VLOHQW�DV�WR�ZKDW
VWHSV�'U��3DWWHUVRQ�WRRN�EHIRUH�KH�FRQGXFWHG�VXUJHU\��DQ\
UHFRUGV�WKDW�ZHUH�UHFHLYHG���7KH�UHFRUG�LV�VLOHQW�DV�WR�DOO�WKH
WKLQJV� WKDW� 3DWWHUVRQ� FRXOG� KDYH� GRQH� RU� PD\� KDYH
GRQH�������
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$OO�WKHVH�WKLQJV�DUH�VR�ULSH�IRU�VSHFXODWLRQ��WKDW�D�MXU\�RI���
OD\�SHRSOH� FDQQRW�PDNH�D�GHFLVLRQ�EDVHG�RQ� WKH� VWDWXV� RI
WKH� UHFRUG�� � 7KHUHIRUH�� WKH�:HVWHUQ� 3HQQV\OYDQLD� +RVSLWDO
PRWLRQ�IRU�QRQVXLW�LV�JUDQWHG�

5��DW����������$W�WKH�VDPH�WLPH��WKH�FDVH�DJDLQVW�'U��/LSRVN\�ZDV�GLVPLVVHG

GXH�WR�'U��/LSRVN\¶V�EDQNUXSWF\�

$SSHOODQW� ILOHG� D� SRVW�WULDO� PRWLRQ� DOOHJLQJ� HUURU� EDVHG� RQ� WKH� WULDO

FRXUW¶V� JUDQWLQJ� RI� DSSHOOHH¶V� PRWLRQ� WR� TXDVK� D� VXESRHQD� DQG� IRU� D

SURWHFWLYH�RUGHU��DQG�UHTXHVWLQJ�SURGXFWLRQ�RI�WKH�GHPDQGHG�PDWHULDOV�DQG

D� QHZ� WULDO�� � 2Q� 1RYHPEHU� ��� ������ -XGJH� 0F*RZDQ� GHQLHG� DSSHOODQW¶V

PRWLRQ�IRU�D�QHZ�WULDO���7KLV�WLPHO\�DSSHDO�IROORZV�

$SSHOODQW�VHWV�IRUWK�RQO\�RQH�TXHVWLRQ�IRU�RXU�UHYLHZ��³,V�GLVFRYHU\�RI

RULJLQDO�GRFXPHQWV�XQGHU�WKH�3HHU�5HYLHZ�3URWHFWLRQ�$FW�OLPLWHG�WR�WKH�ILUVW

GRFXPHQW�DQG�QRW�DOO�RULJLQDO�GRFXPHQWDWLRQ"´��$SSHOODQW¶V�EULHI�DW�����:KLOH

ZH� ILQG� DSSHOODQW¶V� TXHVWLRQ� SUHVHQWHG� LQWHUHVWLQJ�� LW� GRHV� QRW� DGGUHVV

DSSHOODQW¶V� UHDO� LVVXH� LQ� WKLV� FDVH�� � $SSHOODQW� DOOHJHV� WKDW� WKH� ORZHU� FRXUW

FRPPLWWHG� UHYHUVLEOH� HUURU�ZKHQ� LW� SUHFOXGHG�DSSHOODQW� IURP� UHTXHVWLQJ� RU

WDNLQJ�WHVWLPRQ\�UHODWLQJ�WR�³'U��/LSRVN\¶V�DSSOLFDWLRQ�IRU�DQG�WHUPLQDWLRQ�RI

VWDII� SULYLOHJHV�� H[FHSW�� 'U�� /LSRVN\¶V� DSSOLFDWLRQ� IRU� VWDII� SULYLOHJHV� DQG

WHVWLPRQ\�UHODWLQJ�WR�WKDW�GRFXPHQW�´�5��DW��������1RWKLQJ�FRQWDLQHG�LQ�WKH

UHFRUG�VXSSRUWV�DSSHOODQW¶V�SUHVXPSWLRQ�WKDW�WKH�FRXUW�GHFLGHG� WR�SUHFOXGH

RWKHU� ³RULJLQDO� GRFXPHQWDWLRQ´� RU� IRXQG� WKDW�'U�� /LSRVN\¶V� DSSOLFDWLRQ� ZDV

WKH�³ILUVW�GRFXPHQW�´
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,Q�RUGHU�WR�UHYLHZ�WKH�DSSHDO�EHIRUH�XV��ZH�PXVW�ILUVW�XQGHUVWDQG�WKH

UHOLHI� UHTXHVWHG�� �$SSHOODQW¶V� EULHI� DSSDUHQWO\� DUJXHV� IRU� D�QHZ� WULDO� EDVHG

VROHO\� RQ� WKH� DOOHJHG� UHYHUVLEOH� HUURU� E\� WKH� ORZHU� FRXUW� LQ� JUDQWLQJ

DSSHOOHH¶V� PRWLRQ� IRU� D� SURWHFWLYH� RUGHU�� � $SSHOODQW� DUJXHV� WKDW� ZLWKRXW

WKRVH�SURSHUO\�GHPDQGHG�UHFRUGV��WKHUH�ZDV�QR�XVH�LQ�DWWHPSWLQJ�WR�KLUH�DQ

H[SHUW� ZLWQHVV� WR� WHVWLI\� DW� WKH� WLPH� RI� WULDO� DQG� WKLV� ODFN� RI� DQ� H[SHUW

ZLWQHVV�ZDV� WKH�VROH� JURXQG� IRU� -XGJH�0F*RZDQ¶V� UXOLQJ� IRU� QRQVXLW�� � 7KH

UHFRUG� GRHV� QRW� VXSSRUW� DSSHOODQW¶V� FRQWHQWLRQ�� � $V� DSSHOOHH� SRLQWV� RXW�

-XGJH� 0F*RZDQ� EDVHG� KLV� UXOLQJ� IRU� QRQVXLW� RQ� PXOWLSOH� JURXQGV�� � :KLOH

DSSHOODQW¶V� IDLOXUH� WR� SURYLGH� H[SHUW� WHVWLPRQ\� HVWDEOLVKLQJ� WKH� KRVSLWDO¶V

GXW\�ZDV�RQH�RI�WKH�JURXQGV�IRU�WKH�QRQVXLW��LW�ZDV�QRW�WKH�RQO\�JURXQG�

-XGJH�0F*RZDQ�QRWHG� LQ�KLV�GHFLVLRQ�WKDW�DSSHOODQW� IDLOHG� WR� SURYLGH

DQ\�HYLGHQFH�SURYLQJ�WKDW�DSSHOOHH¶V�DOOHJHG�EUHDFK�RI�GXW\�LQ�JUDQWLQJ�VWDII

SULYLOHJHV� WR� 'U�� /LSRVN\� LQ� DQ\� ZD\� FDXVHG� DSSHOODQW¶V� LQMXULHV�� � :KLOH

DSSHOODQW�DUJXHV�WKDW�VKH�FRXOG�QRW�KLUH�DQ�H[SHUW�WR�HVWDEOLVK�WKH�GXW\��VKH

GRHV� QRW� H[SODLQ� KRZ� WKH� SURWHFWLYH� RUGHU� SUHYHQWHG� KHU� IURP� SUHVHQWLQJ

H[SHUW� WHVWLPRQ\� DV� WR� FDXVDWLRQ�� � 7KXV�� UHJDUGOHVV� RI� WKH� ORZHU� FRXUW¶V

GHFLVLRQ� WR�JUDQW�D�SURWHFWLYH�RUGHU� SUHFOXGLQJ�GLVFRYHU\� RI� DOO� GRFXPHQWV�

UHFRUGV�� DQG� RWKHU� PDWHULDO� SHUWDLQLQJ� WR� 'U�� /LSRVN\¶V� DSSOLFDWLRQ� IRU� RU

GHWHUPLQDWLRQ�RI�VWDII�SULYLOHJHV��-XGJH�0F*RZDQ¶V�RUGHU�JUDQWLQJ�DSSHOOHH¶V

PRWLRQ�IRU�QRQVXLW�ZRXOG�UHPDLQ�DIILUPHG�



-��$��������

�����

$W� WKH� VDPH� WLPH�� ZH� IHHO� WKDW� WKLV� FDVH� GHPRQVWUDWHV� WKH� QHHG� WR

FODULI\�WKH�DSSOLFDWLRQ�RI�WKH�WHUP�³RULJLQDO�GRFXPHQW´�XQGHU�WKH�3HHU�5HYLHZ

3URWHFWLRQ�$FW�����3�6������������6HFWLRQ���RI�WKH�3HHU�5HYLHZ�3URWHFWLRQ�$FW�

SHUWDLQLQJ�WR�WKH�FRQILGHQWLDOLW\�RI�UHYLHZ�RUJDQL]DWLRQ�UHFRUGV��VWDWHV�

7KH�SURFHHGLQJV�DQG�UHFRUGV�RI�D�UHYLHZ�FRPPLWWHH�VKDOO�EH
KHOG� LQ� FRQILGHQFH� DQG� VKDOO� QRW� EH� VXEMHFW� WR
GLVFRYHU\�������LQ� DQ\� FLYLO� DFWLRQ� DJDLQVW� D� SURIHVVLRQDO
KHDOWK�FDUH�SURYLGHU�DULVLQJ�RXW�RI�WKH�PDWWHU�ZKLFK�DUH�WKH
VXEMHFW�RI�HYDOXDWLRQ�DQG�UHYLHZ�E\�VXFK�FRPPLWWHH�DQG�QR
SHUVRQ� ZKR� ZDV� LQ� DWWHQGDQFH� DW� D� PHHWLQJ� RI� VXFK
FRPPLWWHH� VKDOO� EH� SHUPLWWHG� RU� UHTXLUHG� WR� WHVWLI\� LQ� DQ\
VXFK� FLYLO� DFWLRQ� DV� WR� DQ\� HYLGHQFH� RU� RWKHU� PDWWHUV
SURGXFHG� RU� SUHVHQWHG� GXULQJ� WKH� SURFHHGLQJV� RI� VXFK
FRPPLWWHH� RU� DV� WR� DQ\� ILQGLQJV�� UHFRPPHQGDWLRQV�
HYDOXDWLRQV��RSLQLRQV�RI�RWKHU�DFWLRQV�RI�VXFK�FRPPLWWHH�RU
DQ\� PHPEHUV� WKHUHRI�� � 3URYLGHG�� KRZHYHU�� 7KDW
LQIRUPDWLRQ��GRFXPHQWV�RU�UHFRUGV�RWKHUZLVH�DYDLODEOH�IURP
RULJLQDO� VRXUFHV� DUH� QRW� WR� EH� FRQVWUXHG� DV� LPPXQH� IURP
GLVFRYHU\� RU� XVH� LQ� DQ\� VXFK� FLYLO� DFWLRQ� PHUHO\� EHFDXVH
WKH\�ZHUH�SUHVHQWHG�GXULQJ�SURFHHGLQJV�RI�VXFK�FRPPLWWHH�
QRU�VKRXOG�DQ\�SHUVRQ�ZKR�WHVWLILHV�EHIRUH�VXFK�FRPPLWWHH
RU�ZKR�LV�D�PHPEHU�RI�VXFK�FRPPLWWHH�EH�SUHYHQWHG�IURP
WHVWLI\LQJ�DV� WR�PDWWHUV�ZLWKLQ�KLV�NQRZOHGJH��EXW� WKH� VDLG
ZLWQHVV� FDQQRW� EH� DVNHG� DERXW� KLV� WHVWLPRQ\� EHIRUH� VXFK
FRPPLWWHH� RU� RSLQLRQV� IRUPHG� E\� KLP� DV� D� UHVXOW� RI� VDLG
FRPPLWWHH�KHDULQJV�

���3�6����������

$SSHOODQW� DUJXHV� WKDW� VKH� UHTXHVWHG� ³SURGXFWLRQ� RI� WKH� µRULJLQDO¶

GRFXPHQWV� WKDW� DUH� GLVFRYHUDEOH� XQGHU� 3HHU� 5HYLHZ� 3URWHFWLRQ� $FW�´

$SSHOODQW¶V� EULHI� DW� ���� � $SSHOODQW� VWDWHV� WKDW� ³>W@KH� FRXUW�� QDUURZO\

FRQVWUXLQJ�WKH�ULJKWV�RI�OLWLJDQWV�DQG�EURDGO\�FRQVWUXLQJ�WKH�OHJLVODWLYH�LQWHQW

WR� SURWHFW� SHHU� UHYLHZ� FRPPLWWHHV�� OLPLWHG� WKH� GLVFRYHU\� WR� WKH� µRULJLQDO¶

PHDQLQJ�µILUVW¶�GRFXPHQW�ILOHG�ZLWK�WKH�3HHU�5HYLHZ�&RPPLWWHH�´�,G�
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:H� ILQG� QRWKLQJ� LQ� WKH� UHFRUG� WR� VXEVWDQWLDWH� DSSHOODQW¶V� FODLPV�

$SSHOODQW�SUHVHQWHG�DSSHOOHH�DQG�WKH�0HGLFDO�&HQWHU�RI�%HDYHU�&RXQW\��3$�

ZLWK� RSHQ�HQGHG�� XQGHILQHG� GLVFRYHU\� GHPDQGV�� � 1RWKLQJ� LQ� DSSHOODQW¶V

VXESRHQD� RU� DSSHOODQW¶V� QRWLFH� RI� FRUSRUDWH� GHSRVLWLRQ� ZKLFK� OLPLWV� WKH

QDWXUH�RI�WKH�GRFXPHQWV�GHPDQGHG�RU�RWKHUZLVH�LQGLFDWHV�WKDW�WKH�UHTXHVW

ZDV� VRPHKRZ� OLPLWHG� WR� ³RULJLQDO� GRFXPHQWV�´� � 7KH� WULDO� FRXUW� GLG� QRW� HUU

ZKHQ�OLPLWLQJ�WKH�VFRSH�RI�GLVFRYHU\�WR�RQO\�³RULJLQDO´�GRFXPHQWV�

)XUWKHUPRUH��ZH�ILQG�WKDW�DSSHOODQW�PLVUHDG�WKH�FDVH�ODZ�DV�WR�WKH�XVH

RI�WKH�WHUP�³RULJLQDO�GRFXPHQW´�ZLWKLQ�WKH�3HHU�5HYLHZ�3URWHFWLRQ�$FW���7KH

3HHU� 5HYLHZ� 3URWHFWLRQ� $FW� ³UHSUHVHQWV� D� GHWHUPLQDWLRQ� E\� WKH� OHJLVODWXUH

WKDW��EHFDXVH�RI� WKH� H[SHUWLVH� DQG� OHYHO� RI� VNLOO� UHTXLUHG� LQ� WKH�SUDFWLFH� RI

PHGLFLQH�� WKH�PHGLFDO� SURIHVVLRQ� LWVHOI� LV� LQ� WKH� EHVW� SRVLWLRQ� WR� SROLFH� LWV

RZQ�DFWLYLWLHV�´��&RRSHU�Y��'HODZDUH�9DOOH\�0HGLFDO�&HQWHU������$��G��

�3D�6XSHU���������DII¶G������$��G������3D����������$V�QRWHG�LQ�SULRU�FDVHV�

WKH�QHHG�IRU�FRQILGHQWLDOLW\�LQ�WKH�SHHU�UHYLHZ�SURFHVV�VWHPV�IURP�WKH�QHHG

IRU� FRPSUHKHQVLYH�� KRQHVW�� DQG� VRPHWLPHV� FULWLFDO� HYDOXDWLRQV� RI� PHGLFDO

SURYLGHUV� E\� WKHLU� SHHUV� LQ� WKH� SURIHVVLRQ�� 6HH�� H�J��� 2¶1HLOO� Y�

0F.HHVSRUW�+RVSLWDO�� ���'��	�&��G����� �������� �:LWKRXW� WKH� SURWHFWLRQ

DIIRUGHG� WKURXJK� WKH� FRQILGHQWLDOLW\� RI� WKH� SURFHHGLQJV�� WKH� DELOLW\� RI� WKH

SURIHVVLRQ�WR�SROLFH�LWVHOI�HIIHFWLYHO\�ZRXOG�EH�VHYHUHO\�FRPSURPLVHG���,G�

&RXUWV� WKURXJKRXW� WKLV� VWDWH� KDYH� EHHQ� FDXWLRXV� DQG� ZDU\� LQ� WKHLU

LQWHUSUHWDWLRQ� RI� WKH� ODQJXDJH� RI� WKH� DFW�� SUHIHUULQJ� WR� DGRSW� D� UHODWLYHO\
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VWULFW�LQWHUSUHWDWLRQ�RI�WKH�DFW���6HH�&RUULJDQ�Y��0HWKRGLVW�+RVSLWDO�����

)��6XSS�� ����� ���� �(�'�� 3D�� ������� � 7KH�YDULHG� IDFWXDO� FLUFXPVWDQFHV� DQG

WKH� UHVXOWLQJ� DOPRVW� FRQWUDGLFWRU\� FDVH� ODZ� LQWHUSUHWLQJ� WKH� 3HHU� 5HYLHZ

3URWHFWLRQ� $FW� VHUYHV� WR� IXUWKHU� FRQIXVH� WKH� EDU� DV� WR� WKH� SURSHU

LQWHUSUHWDWLRQ� DQG� DSSOLFDWLRQ� RI� WKH� VWDWXWH�� � 6HH�� H�J��� $WNLQV� Y�

3RWWVWRZQ� 0HPRULDO� 0HGLFDO� &HQWHU�� ���� $��G� ���� �3D�6XSHU�� �����

�LQYROYLQJ�D�VOLS� DQG� IDOO� LQ� D�KRVSLWDO� DQG�D�GHPDQG� IRU� LQFLGHQW� UHSRUWV��

*LOHV�Y��&KDQJ�����'��	�&��WK�������������LQYROYLQJ�SURFHHGLQJV�FRQFHUQLQJ

VWDII�SULYLOHJHV��

'RFXPHQWV�XVHG�LQ�WKH�GHWHUPLQDWLRQ�RI�VWDII�SULYLOHJHV�DUH�H[DFWO\�WKH

W\SH� RI� GRFXPHQWV� WKH� OHJLVODWXUH� FRQWHPSODWHG� ZKHQ� GUDIWLQJ� WKH� 3HHU

5HYLHZ�3URWHFWLRQ�$FW���*UDQWLQJ��OLPLWLQJ��RU�UHYRNLQJ�VWDII�SULYLOHJHV�LV�RQH

RI� WKH� VWURQJHVW� WRROV� WKH� PHGLFDO� SURIHVVLRQ� XVHV� WR� SROLFH� LWVHOI�� � 6HH

&RRSHU�� ���� $��G� DW� ��� VHH� DOVR� -RUVWDG�� 7KH� /HJDO� /LDELOLW\� RI� +RVSLWDO

6WDII�3ULYLOHJHV�����'5$.(�/��5(9������������������

*LYHQ� WKH�JUDYLW\� RI� WKH�SURFHHGLQJV� DQG� WKH� OHJLVODWLYHO\� UHFRJQL]HG

QHHG�IRU�FRQILGHQWLDOLW\�LQ�VXFK�SURFHHGLQJV��ZH�PXVW�VHW�IRUWK�D�FULWHULD�IRU

GHPDQGLQJ�³RULJLQDO�GRFXPHQWV´�XQGHU� WKH�3HHU�5HYLHZ�3URWHFWLRQ�$FW�� � ,Q

WKH� SUHVHQW� FDVH�� DSSHOODQW� DUJXHV� WKDW� KHU� UHTXHVW� IRU� GRFXPHQWV� DQG

PDWHULDOV� ZDV� D� UHTXHVW� IRU� RULJLQDO� GRFXPHQWV�� EXW� DSSHOODQW� IDLOV� WR

GHPRQVWUDWH�ZK\���2SHQ�HQGHG��XQGHILQHG�GLVFRYHU\�GHPDQGV�DUH�QRW�VHOI�

SURYLQJ���,QVWHDG��GHPDQGV�IRU�LQIRUPDWLRQ��GRFXPHQWV�RU�PDWHULDOV�FRYHUHG
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E\� WKH� 3HHU� 5HYLHZ� 3URWHFWLRQ� $FW� PXVW� EH� FOHDUO\� GHILQHG� DQG� QDUURZO\

WDLORUHG���7KH�PHGLFDO�SURYLGHU�PXVW�EH�DEOH�WR�GHWHUPLQH�WKH�LGHQWLW\�RI�WKH

GRFXPHQWV� GHPDQGHG� IURP� WKH� IDFH� RI� WKH� GLVFRYHU\� GHPDQG�� � 7KH� 3HHU

5HYLHZ�3URWHFWLRQ�$FW� GRHV�QRW� VXSSRUW� RU� DOORZ� IRU� ILVKLQJ� H[SHGLWLRQV� E\

SDUWLHV� VHHNLQJ� ³RULJLQDO´� GRFXPHQWV� XVHG� E\� D� SHHU� UHYLHZ� FRPPLWWHH

ZLWKRXW�ILUVW�NQRZLQJ�ZKDW�WKRVH�GRFXPHQWV�DUH�DQG�VR�QDPLQJ�WKHP�LQ�WKH

GLVFRYHU\�GHPDQG�

$SSHOODQW¶V�QRWLFH�RI�FRUSRUDWH�GHSRVLWLRQ�DQG�VXESRHQD�GLG�QRW�VSHFLI\

DQ\�GRFXPHQWV�WR�EH�SURYLGHG���,QVWHDG��DSSHOODQW�GHPDQGHG�DOO�GRFXPHQWV

UHODWLQJ� WR� WKH� SHHU� UHYLHZ� FRPPLWWHH¶V� UHYLHZ� RI� 'U�� /LSRVN\¶V� VWDII

SULYLOHJHV���6XFK�RSHQ�HQGHG�ILVKLQJ�H[SHGLWLRQV�FDQQRW�EH�GHIHQGHG�XQGHU

WKH� 3HHU� 5HYLHZ� 3URWHFWLRQ� $FW�� � ,Q� RUGHU� WR� DUJXH� WKDW� WKH� GRFXPHQWV

UHTXHVWHG�DUH�³RULJLQDO�GRFXPHQWV�´�D�SDUW\�PXVW�HVWDEOLVK� WKLV� IDFW�EHIRUH

WKH� FRXUW�� � ,I� D� SDUW\� LV� XQVXUH�� WKHQ� DQ� LQ� FDPHUD� UHYLHZ� RI� GRFXPHQWV

PLJKW�EH�FRQVLGHUHG���$FFRUGLQJ�WR�WKH�WULDO�FRXUW¶V�RSLQLRQ��DSSHOODQW�QHYHU

UHTXHVWHG�VXFK�D�UHYLHZ�DQG�ZH�DUH�QRW�JRLQJ�WR�FRUUHFW�DSSHOODQW¶V�PLVWDNH

DW� WKLV� VWDJH� LQ� WKH� SURFHHGLQJV�� � %HVLGHV�� DV� VWDWHG� DERYH�� RXU� GRLQJ� VR

ZRXOG�QRW�EH�HQRXJK�WR�JUDQW�DSSHOODQW¶V�UHTXHVW�IRU�D�QHZ�WULDO�

:H�DIILUP�WKH�RUGHU�RI�WKH�WULDO�FRXUW�GHQ\LQJ�SRVW�WULDO�UHOLHI���:H�ILQG

WKDW� -XGJH� 0F*RZDQ¶V� GHFLVLRQ� LV� EDVHG� RQ� PRUH� WKDQ� WKH� ODFN� RI� H[SHUW

WHVWLPRQ\� DV� WR� WKH� LVVXH� RI� GXW\�� WKXV� WKH� ORZHU� FRXUW¶V� JUDQWLQJ� RI� WKH

SURWHFWLYH�RUGHU�LQ�WKLV�FDVH�ZRXOG�EH��DW�PRVW��KDUPOHVV�HUURU���)XUWKHU��ZH
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ILQG� QR� HUURU� LQ� WKH� RUGHU� RI� WKH� ORZHU� FRXUW� TXDVKLQJ� WKH� VXESRHQD� DQG

JUDQWLQJ� D� SURWHFWLYH� RUGHU� DV� DSSHOODQW� IDLOHG� WR� SURYH� WKH� QDWXUH� RI� WKH

GRFXPHQWV�UHTXHVWHG�

-XGJPHQW�DIILUPHG�


