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23,1,21�%<�32329,&+��-�� )LOHG�-DQXDU\���������

��� 7KLV� LV� DQ� DSSHDO� IURP� WKH� MXGJPHQW� HQWHUHG� LQ� IDYRU� RI� DSSHOOHH�

&RUH6WDWHV� %DQN�� 1�$�� �³WKH� %DQN´��� E\� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

0RQWJRPHU\�&RXQW\�RQ�$SULO����������LQ�DQ� LQ�SHUVRQDP�DFWLRQ�EURXJKW�E\

WKH� %DQN� DJDLQVW� DSSHOODQW�� /RXLV� -�� &XWLOOR�� WR� FROOHFW� D� GHEW� IROORZLQJ

DSSHOODQW¶V�GHIDXOW�XQGHU�WKH�WHUPV�RI�D�SURPLVVRU\�QRWH���8SRQ�UHYLHZ��ZH

DIILUP� WKH� VXPPDU\� MXGJPHQW� JUDQWHG� RQ� WKH� %DQN¶V� DFWLRQ� LQ� DVVXPSVLW�

EXW�UHYHUVH�ZLWK�UHVSHFW�WR�VHYHUDO�FRXQWHUFODLPV�UDLVHG�E\�DSSHOODQW�

��� ,Q� UHYLHZLQJ� D� JUDQW� RI� VXPPDU\� MXGJPHQW�� DQ� DSSHOODWH� FRXUW�PD\

RQO\�GLVWXUE�WKH�RUGHU�RI�WKH�WULDO�FRXUW�ZKHUH�WKHUH�KDV�EHHQ�D�FOHDU�HUURU�RI

ODZ�RU�D�PDQLIHVW�DEXVH�RI�GLVFUHWLRQ���6HH�$OEULJKW�Y��$EELQJWRQ�0HP¶O

+RVS�������3D�������������������$��G�������������������� �1HYHUWKHOHVV�



-��$��������

�����

RXU�VFRSH�RI�UHYLHZ�LV�SOHQDU\���,G���6XPPDU\�MXGJPHQW�LV�SURSHU�ZKHQ�QR

GLVSXWH� H[LVWV� DV� WR� WKH�PDWHULDO� IDFWV� DQG� WKH�PRYLQJ� SDUW\� LV� HQWLWOHG� WR

MXGJPHQW�DV�D�PDWWHU�RI�ODZ���6HH�(UWHO�Y��3DWULRW�1HZV�&R�������3D�����

���� $��G� ����� �������� � 7KH� UHFRUG� LV� WR� EH� YLHZHG� LQ� WKH� OLJKW� PRVW

IDYRUDEOH� WR� WKH� QRQPRYLQJ� SDUW\�� DQG� DOO� GRXEWV� DV� WR� WKH� H[LVWHQFH� RI

PDWHULDO�IDFW�PXVW�EH�UHVROYHG�DJDLQVW�WKH�PRYLQJ�SDUW\���6HH�$OEULJKW��DW

���������$��G�DW������

��� 7KH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO� KLVWRU\�� VHW� IRUWK� LQ� D� OLJKW� PRVW

IDYRUDEOH�WR�DSSHOODQW��DUH�DV�IROORZV��%HWZHHQ������DQG�������VL[�SHUVRQDO

DQG�EXVLQHVV�ORDQV�ZHUH�PDGH�WR�DSSHOODQW�E\�WKH�%DQN��PRVW�RI�ZKLFK�ZHUH

VHFXUHG�E\�PRUWJDJHV�RQ�DSSHOODQW¶V�UHVLGHQFH���7KH�ILUVW�ORDQ�ZDV�PDGH�RQ

0DUFK� ���� ������ RQ� ZKLFK� GDWH� DSSHOODQW� H[HFXWHG� DQG� GHOLYHUHG� D

SURPLVVRU\� QRWH� WR� WKH� %DQN� LQ� WKH� RULJLQDO� SULQFLSDO� DPRXQW� RI� ��������

7KLV�QRWH�ZDV�VHFXUHG�E\�D�PRUWJDJH�RQ�DSSHOODQW¶V�UHVLGHQFH��� �7KH�%DQN

FRPPHQFHG� WKH� DFWLRQ� XQGHUO\LQJ� WKLV� DSSHDO� E\� FRPSODLQW� RQ� 6HSWHPEHU

�����������7KH�%DQN¶V�FRPSODLQW�DOOHJHG�WKDW�DSSHOODQW�ZDV�LQ�GHIDXOW�RQ�WKH

0DUFK�RI������QRWH�VLQFH�KH�IDLOHG�WR�SD\�WKH�UHTXLUHG�PRQWKO\�LQVWDOOPHQWV

VLQFH�$SULO�RI������� �2Q�-DQXDU\�����������DSSHOODQW� ILOHG�DQ�DQVZHU�� QHZ

PDWWHU�DQG�FRXQWHUFODLPV���,Q�UHVSRQVH�WR�WKH�%DQN¶V�SUHOLPLQDU\�REMHFWLRQV

����������������������������������
� 7KH� ILUVW� ORDQ� ZDV� PDGH� WR� DSSHOODQW� E\� 0HULGLDQ� 0RUWJDJH
&RUSRUDWLRQ���2Q�0DUFK�����������0HULGLDQ�0RUWJDJH�DVVLJQHG�WKH�QRWH�DQG
PRUWJDJH�WR�$PHULFDQ�%DQN�DQG�7UXVW�&RPSDQ\�RI�3HQQV\OYDQLD��ZKLFK�ODWHU
FKDQJHG�LWV�QDPH�WR�0HULGLDQ�%DQN���&RUHVWDWHV�%DQN��1�$���LV�WKH�VXFFHVVRU
E\�PHUJHU�WR�0HULGLDQ�%DQN��KHQFH��&RUHVWDWHV�LV�WKH�DSSHOOHH�LQ�WKLV�PDWWHU�
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WR� KLV� DQVZHU�� QHZ�PDWWHU� DQG� FRXQWHUFODLPV�� DSSHOODQW� ILOHG� DQ� DPHQGHG

DQVZHU�� QHZ� PDWWHU�� DQG� FRXQWHUFODLPV�� WR� ZKLFK� WKH� %DQN� DJDLQ� ILOHG

SUHOLPLQDU\�REMHFWLRQV�

��� $SSHOODQW� PDLQWDLQHG� LQ� KLV� DPHQGHG� DQVZHU�� QHZ� PDWWHU� DQG

FRXQWHUFODLPV� WKDW� KLV� ORDQ� REOLJDWLRQ� XQGHU� WKH� 0DUFK� RI� ����� QRWH� KDG

EHHQ�SDLG�DQG�RU�VDWLVILHG�� �6SHFLILFDOO\��DSSHOODQW�DVVHUWHG� WKDW� LQ� -DQXDU\

RU�)HEUXDU\�RI�������WKH�%DQN�RUDOO\�DJUHHG�WR�OHQG�KLP���������LI�KH�ZRXOG

H[HFXWH� D� �������� PRUWJDJH� RQ� KLV� UHVLGHQFH� LQ� IDYRU� RI� WKH� %DQN�

$SSHOODQW�VLJQHG�D�PRUWJDJH�LQ�IDYRU�RI�WKH�%DQN�LQ�WKH�DPRXQW�RI��������

RQ�)HEUXDU\�����������EXW�WKH�%DQN�QHYHU� OHQW�KLP� WKH�PRQH\�� �$SSHOODQW

FODLPHG�WKDW�DV�D�UHVXOW�RI�WKH�%DQN¶V�IDLOXUH�WR�DGYDQFH�KLP�WKH���������KH

ORVW�³VLJQLILFDQW�LQFRPH��ORVW�D�VLJQLILFDQW�EXVLQHVV�RSSRUWXQLW\��DQG�VXIIHUHG

VLJQLILFDQW� GDPDJHV>�@´� DQG�� WKHUHIRUH�� KH� ZDV� ³HQWLWOHG� WR� D� VHW� RII� LQ� DW

OHDVW� WKH�DPRXQW�DOOHJHGO\�RXWVWDQGLQJ�RQ� WKH�QRWH´�XQGHUO\LQJ� WKH�%DQN¶V

FRPSODLQW�� � $PHQGHG�$QVZHU�� 1HZ�0DWWHU� DQG� &RXQWHUFODLPV�� ��������� DW

����������

��� $SSHOODQW¶V�DPHQGHG�QHZ�PDWWHU�DQG�FRXQWHUFODLPV�DOVR�DVVHUWHG�WKDW

WKH� %DQN� KDG� LPSURSHUO\� IDLOHG� WR� VDWLVI\� D� ��������� PRUWJDJH� RQ� D

VHSDUDWH�QRWH�WKDW�ZDV�H[HFXWHG�LQ�0DUFK�RI��������7KLV�PRUWJDJH�VHFXUHG�D

JXDUDQW\�JLYHQ�LQ�FRQQHFWLRQ�ZLWK�D�ORDQ�PDGH�E\�WKH�%DQN�WR�D�WKLUG�SDUW\

WR� IDFLOLWDWH� WKH� WKLUG� SDUW\¶V� SXUFKDVH� RI� D� SKDUPDF\� RZQHG� E\� DSSHOODQW�

$SSHOODQW�DOOHJHG�WKDW�WKH�%DQN�KDG�RUDOO\�DJUHHG�WR�VDWLVI\�WKH�PRUWJDJH�LI
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WKH�WKLUG�SDUW\�ZDV�FXUUHQW�LQ�KLV�ORDQ�SD\PHQWV�IRU�D�SHULRG�RI�WKUHH�\HDUV�

+RZHYHU��DIWHU�WKUHH�\HDUV�RI�WLPHO\�SD\PHQWV��WKH�%DQN�UHIXVHG�WR�VDWLVI\

DSSHOODQW¶V�DFFRPSDQ\LQJ�PRUWJDJH�

��� ,Q� LWV� SUHOLPLQDU\� REMHFWLRQV�� WKH� %DQN� GHPXUUHG� WR� DSSHOODQW¶V

DPHQGHG� QHZ� PDWWHU� DQG� FRXQWHUFODLPV� DQG�� DOWHUQDWLYHO\�� VRXJKW� PRUH

VSHFLILF� SOHDGLQJV�� � 2Q� 1RYHPEHU� ���� ������ IROORZLQJ� RUDO� DUJXPHQW�� WKH

+RQRUDEOH� /DZUHQFH� $�� %URZQ� HQWHUHG� DQ� RUGHU� JUDQWLQJ� WKH� %DQN¶V

SUHOLPLQDU\� REMHFWLRQV� LQ� WKH� QDWXUH� RI� GHPXUUHU� DQG� VWULNLQJ� DSSHOODQW¶V

DPHQGHG�QHZ�PDWWHU�DQG�FRXQWHUFODLPV���2Q�1RYHPEHU�����������WKH�%DQN

ILOHG� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� WR� ZKLFK� DSSHOODQW� UHVSRQGHG� E\

VHWWLQJ� IRUWK� WKH� VDPH� DUJXPHQWV� UDLVHG� LQ� KLV� DPHQGHG� QHZ�PDWWHU� DQG

FRXQWHUFODLPV���2UDO�DUJXPHQW�RQ�WKH�%DQN¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW

ZDV�KHOG�EHIRUH�WKH�+RQRUDEOH�.HQW�+��$OEULJKW��ZKR�VXEVHTXHQWO\�JUDQWHG

WKH�%DQN¶V�PRWLRQ���7KH�SUHVHQW�DSSHDO�IROORZHG�

��� ,Q�WKLV�DSSHDO��DSSHOODQW�SUHVHQWV�WZR�LVVXHV�IRU�RXU�FRQVLGHUDWLRQ�

�� 'LG� WKH� ORZHU� FRXUW� HUU� E\� JUDQWLQJ� WKH� %DQN¶V� PRWLRQ� IRU
VXPPDU\� MXGJPHQW� EDVHG� RQ� DQ� DOOHJHG� DGPLVVLRQ� DW� RUDO
DUJXPHQW� WKDW� DSSHOODQW� ZDV� LQ� GHIDXOW� ZLWK� UHVSHFW� WR� WKH
SURPLVVRU\�QRWH�DQG�PRUWJDJH�DW�LVVXH"

�� %HFDXVH� DSSHOOHH� EURXJKW� DQ� LQ� SHUVRQDP� DFWLRQ� DJDLQVW
DSSHOODQW� EDVHG� XSRQ� DSSHOODQW¶V� DOOHJHG� GHIDXOW� XQGHU� D
PRUWJDJH�QRWH��ZDV�DSSHOODQW�SHUPLWWHG�WR�UDLVH�GHIHQVHV�DQG
FRXQWHUFODLPV� ZKLFK� GLG� QRW� DULVH� GLUHFWO\� IURP� WKH� VDPH
WUDQVDFWLRQ�RU�RFFXUUHQFH�DOOHJHG�LQ�WKH�FRPSODLQW"
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��� ,Q� KLV� ILUVW� LVVXH�� DSSHOODQW� DUJXHV� WKDW� WKH� ORZHU� FRXUW� HUUHG� E\

JUDQWLQJ�VXPPDU\�MXGJPHQW�EDVHG��LQ�SDUW��RQ�DSSHOODQW¶V�DOOHJHG�DGPLVVLRQ

DW�RUDO�DUJXPHQW�WKDW�KH�ZDV�LQ�GHIDXOW�RQ�WKH�SURPLVVRU\�QRWH�XQGHUO\LQJ

WKH� %DQN¶V� FDXVH� RI� DFWLRQ��� � $SSHOODQW� DUJXHV� WKDW� EHFDXVH� KLV� DOOHJHG

DGPLVVLRQ� DW� RUDO� DUJXPHQW� GRHV� QRW� DSSHDU� RI� UHFRUG�� -XGJH� $OEULJKW¶V

UHOLDQFH� RQ� WKH� VWDWHPHQW� WR� HVWDEOLVK� WKH�PDWHULDO� IDFW� RI� KLV� GHIDXOW�ZDV

LPSURSHU�� � ,Q� VXSSRUW� RI� KLV� SRVLWLRQ�� DSSHOODQW� GLUHFWV� XV� WR� &ODUHPRQW

3URSHUWLHV��,QF��Y��%RDUG�RI�7RZQVKLS�6XSHUYLVRUV�RI�0LGGOHVH[�����

$��G� ���� �3D�� &PZOWK�� ������� � ,Q� &ODUHPRQW� 3URSHUWLHV�� WKH

&RPPRQZHDOWK� &RXUW� IRXQG� WKDW� D� PDWHULDO� IDFW� PD\� QRW� EH� EDVHG� RQ

³QRWKLQJ�PRUH� WKDQ� >D@� MXGJH¶V�PHPRU\� RI� D� VWDWHPHQW� E\� FRXQVHO� LQ� D

QRQIDFWILQGLQJ�SURFHHGLQJ�´��,G��DW������HPSKDVLV�DGGHG���FLWLQJ�0DWRYLFK

Y��*UDGLFK������$������3D��6XSHU���������

����������������������������������
� -XGJH�$OEULJKW¶V�RUGHU�UHDGV��LQ�SHUWLQHQW�SDUW�

>8@SRQ� FRQVLGHUDWLRQ� RI� 3ODLQWLII¶V� 0RWLRQ� IRU� 6XPPDU\
-XGJPHQW��'HIHQGDQW¶V�UHVSRQVH�WKHUHWR��WKH�PHPRUDQGD�RI�ODZ
ILOHG�LQ�WKLV�PDWWHU��DV�ZHOO�DV�'HIHQGDQW¶V�RZQ�DGPLVVLRQ�DW�RUDO
DUJXPHQW� WKDW� KH� LV� LQ� GHIDXOW� ZLWK� UHVSHFW� WR� WKH� 3URPLVVRU\
1RWH�DQG�0RUWJDJH�H[HFXWHG�RQ�0DUFK�����������DQG�QRWLQJ�WKDW
'HIHQGDQW¶V� 1HZ�0DWWHU� DQG� &RXQWHUFODLPV� KDYH� EHHQ� VWULFNHQ
SXUVXDQW� WR� WKH� 1RYHPEHU� ���� ����� 2UGHU� RI� WKH� +RQRUDEOH
/DZUHQFH� $�� %URZQ�� LW� LV� KHUHE\� 25'(5('� DQG� '(&5(('� WKDW
WKHUH� DUH� QR� JHQXLQH� LVVXHV� DV� WR� DQ\� PDWHULDO� IDFW�� DQG
MXGJPHQW�DV�D�PDWWHU�RI�ODZ�LV�HQWHUHG�LQ�IDYRU�RI�WKH�3ODLQWLII>�@

2UGHU�RI�/RZHU�&RXUW���������
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��� :H� ILQG� &ODUHPRQW� 3URSHUWLHV� LQDSSRVLWH�� � ,Q� KLV� EULHI�� DSSHOODQW

DGPLWV� WKDW� DW� RUDO� DUJXPHQW� KH� LQIRUPHG� WKH� ORZHU� FRXUW� WKDW� ³FHUWDLQ

SD\PHQWV� KDG� QRW� EHHQ�PDGH� RQ� DFFRXQW� RI� WKH� SURPLVVRU\� QRWH>�@´� DQG

ZKLOH�DSSHOODQW�DUJXHV�WKDW�KLV�QRQSD\PHQW�GRHV�QRW�FRQVWLWXWH�D�GHIDXOW�RQ

WKH�QRWH��ZH�GLVDJUHH���%ULHI�RI�$SSHOODQW��DW������,Q�DQ�DFWLRQ�RQ�D�QRWH�RU

ERQG� VHFXUHG� E\� D� PRUWJDJH�� D� SODLQWLII� SUHVHQWV� D� SULPD� IDFLH� FDVH� E\

VKRZLQJ�³WKH�H[HFXWLRQ�DQG�GHOLYHU\�RI�WKH�>QRWH@�DQG�LWV�QRQSD\PHQW��������´

3KLODGHOSKLD�:RUNLQJPDQ¶V�6DY��� /RDQ�	�%OGJ��$VV¶Q�Y��:XU]HO�� ���

3D�� ���� �������$��G����� ��� �������� � 6LQFH� DSSHOODQW� GRHV� QRW� FRQWHVW� WKH

%DQN¶V� DVVHUWLRQ� WKDW� KH� IDLOHG� WR� PDNH� SD\PHQWV� DV� UHTXLUHG� XQGHU� WKH

WHUPV�RI�WKH�QRWH��ZH�DUH�QRW�SHUVXDGHG�WKDW�PDWHULDO�IDFWV�DUH�LQ�GLVSXWH�

7KHUHIRUH��DSSHOODQW¶V�ILUVW�FODLP�PXVW�IDLO�

���� $SSHOODQW¶V� VHFRQG� LVVXH� VWHPV� IURP� -XGJH� %URZQ¶V� JUDQWLQJ� RI� WKH

%DQN¶V� SUHOLPLQDU\� REMHFWLRQV� WR� DSSHOODQW¶V� DPHQGHG� QHZ� PDWWHU� DQG

FRXQWHUFODLPV�LQ�WKH�IRUP�RI�GHPXUUHU����$SSHOODQW�DUJXHV�WKDW�EHFDXVH�KLV

DPHQGHG� QHZ�PDWWHU� DQG� FRXQWHUFODLPV� ZHUH� RWKHUZLVH� OHJDOO\� VXIILFLHQW�

����������������������������������
� ,PSRUWDQWO\�� -XGJH� %URZQ¶V� RUGHU� GRHV� QRW� H[SODLQ� KLV� JURXQGV� IRU
GLVPLVVLQJ� DSSHOODQW¶V� DPHQGHG� QHZ� PDWWHU� DQG� FRXQWHUFODLPV�� � -XGJH
%URZQ¶V�RUGHU�SURYLGHV�LQ�LWV�HQWLUHW\�

$1'�12:��WKLV���QG�GD\�RI�1RYHPEHU��������DIWHU�DUJXPHQW�DQG
FRQVLGHUDWLRQ� RI� EULHIV� DQG� DGGLWLRQDO� UHVHDUFK�� WKH� SODLQWLII¶V
3UHOLPLQDU\�2EMHFWLRQV�DUH�JUDQWHG�DQG�GHIHQGDQW¶V�1HZ�0DWWHU
DQG�&RXQWHUFODLPV�DUH�VWULFNHQ�

7ULDO�&RXUW¶V�2UGHU�6XU�3ODLQWLII¶V�3UHOLPLQDU\�2EMHFWLRQV� WR�1HZ�0DWWHU�DQG
&RXQWHUFODLPV�RI�'HIHQGDQW������������DW���
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-XGJH�%URZQ�PXVW�KDYH�JUDQWHG�GHPXUUHU�RQ�JURXQGV�RI�WKH�³WKH�SURFHGXUDO

LVVXH�LQYROYLQJ�ZKHWKHU�RU�QRW�QHZ�PDWWHU�DQG�FRXQWHUFODLPV�FDQ�EH�UDLVHG

LQ� FRQQHFWLRQ� ZLWK� DQ� LQ� UHP� RU� LQ� SHUVRQDP� SURFHHGLQJ�´�� � %ULHI� RI

$SSHOODQW�� DW� ���� � $SSHOODQW� DOVR� FRQWHQGV� WKDW� -XGJH� $OEULJKW¶V� JUDQW� RI

VXPPDU\� MXGJPHQW�ZDV� LPSURSHU�EHFDXVH� LW�ZDV�EDVHG�� LQ� SDUW�� RQ� -XGJH

%URZQ¶V�LQFRUUHFW�GLVSRVLWLRQ�RI�WKH�%DQN¶V�SUHOLPLQDU\�REMHFWLRQV��

���� $� GHIHQGDQW� LQ� DQ� DFWLRQ� RI�PRUWJDJH� IRUHFORVXUH�PD\� RQO\� SOHDG

FRXQWHUFODLPV�WKDW�³DULVH�IURP�WKH�VDPH�WUDQVDFWLRQ�RU�RFFXUUHQFH�RU�VHULHV

RI� WUDQVDFWLRQV� RU� RFFXUUHQFHV� IURP� ZKLFK� WKH� SODLQWLII¶V� FDXVH� RI� DFWLRQ

DURVH�´��3D�5�&�3��������VHH�DOVR�)LUVW�:LVFRQVLQ�7UXVW�&R��Y��6WUDXVVHU�

���� $��G� ���� �3D�� 6XSHU�� ������� � +RZHYHU�� QR� VXFK� SOHDGLQJ� OLPLWDWLRQV

H[LVW�ZKHUH� D�PRUWJDJHH� EULQJV� DQ� DFWLRQ� LQ� DVVXPSVLW� RQ� D� SURPLVVRU\

QRWH� WR� REWDLQ� DQ� LQ� SHUVRQDP� MXGJPHQW� DJDLQVW� D� PRUWJDJRU�GHIHQGDQW�

6HH�3D�5�&�3�������� � ,QGHHG��D�GHIHQGDQW� LQ� DQ�DVVXPSVLW� DFWLRQ�PD\� VHW

IRUWK�XQGHU�WKH�KHDGLQJ�³&RXQWHUFODLP´�DQ\�FDXVH�RI�DFWLRQ�LQ�DVVXPSVLW�RU

WUHVSDVV�ZKLFK�KH�KDV�DJDLQVW� WKH�SODLQWLII� DW� WKH� WLPH� WKH� DQVZHU� LV� ILOHG�

6HH� LG�� �7KHUHIRUH�� LI� DSSHOODQW¶V� DPHQGHG� QHZ�PDWWHU� DQG� FRXQWHUFODLPV

����������������������������������
�� 7KH� %DQN� DUJXHV� WKDW� DSSHOODQW� KDV� QRW� SURSHUO\� SUHVHUYHG� WKLV
DUJXPHQW� IRU�DSSHDO�� �+RZHYHU��DV� -XGJH�%URZQ¶V�RUGHU�ZDV� LQWHUORFXWRU\�
WKLV� DSSHDO� FRQVWLWXWHV� WKH� ILUVW� VWDJH� DW� ZKLFK� DSSHOODQW� ZDV� UHTXLUHG� WR
UDLVH� WKLV� DUJXPHQW�� � )XUWKHU�� WKH� DUJXPHQW� ZDV� SURSHUO\� SUHVHUYHG� DV
DSSHOODQW� LQFOXGHG� LW� LQ� KLV� ³6WDWHPHQW� 2I� 0DWWHUV� &RPSODLQHG� 2I´� ILOHG
SXUVXDQW�WR�WKLV�DSSHDO�
� 7KH� UHOHYDQW� WH[W�RI�-XGJH�$OEULJKW¶V�RUGHU� LV� VHW� IRUWK� LQ� IRRWQRWH���
VXSUD�
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ZHUH� VWULFNHQ� VLPSO\� EHFDXVH� WKH\� GLG� QRW� DULVH� IURP� WKH� VDPH� VHULHV� RI

WUDQVDFWLRQV� RU� RFFXUUHQFHV� DV� WKH� ORDQ� XQGHUO\LQJ� WKH� %DQN¶V� FRPSODLQW�

VWULNLQJ�WKHP�ZDV�LPSURSHU���7KDW�EHLQJ�WKH�FDVH��ZH�PXVW�FRQVLGHU�ZKHWKHU

DSSHOODQW¶V�DPHQGHG�QHZ�PDWWHU�DQG�FRXQWHUFODLPV�ZHUH�SURSHUO\�GHPXUUHG

RQ�RWKHUZLVH�YDOLG�JURXQGV�

���� 2XU� 6XSUHPH� &RXUW� KDV� VHW� WKH� VWDQGDUG� RI� UHYLHZ� IRU� JUDQWLQJ

SUHOLPLQDU\�REMHFWLRQV�LQ�WKH�IRUP�RI�GHPXUUHU�DV�IROORZV�

$OO�PDWHULDO�IDFWV�VHW�IRUWK�LQ�WKH�>SOHDGLQJ�DW�LVVXH@�DV�ZHOO�DV�DOO
LQIHUHQFHV�UHDVRQDEO\�GHGXFWLEOH�WKHUHIURP�DUH�DGPLWWHG�DV�WUXH�
7KH�TXHVWLRQ�SUHVHQWHG�E\�WKH�GHPXUUHU�LV�ZKHWKHU��RQ�WKH�IDFWV
DYHUUHG��WKH�ODZ�VD\V�ZLWK�FHUWDLQW\�WKDW�QR�UHFRYHU\�LV�SRVVLEOH�
:KHUH� D� GRXEW� H[LVWV� DV� WR� ZKHWKHU� D� GHPXUUHU� VKRXOG� EH
VXVWDLQHG��WKLV�GRXEW�VKRXOG�EH�UHVROYHG�LQ�IDYRU�RI�RYHUUXOLQJ�LW�
0DKRQH\� Y�� )XUFKHV�� ���� 3D�� ���� ���� ���� $��G������ ������
�������

0F0DKRQ�Y��6KHD������3D����������������$��G���������������������:KHQ

UHYLHZLQJ� D� JUDQW� RI� GHPXUUHU�� ZH� DUH� ERXQG� QHLWKHU� E\� WKH� LQIHUHQFHV

GUDZQ� E\� WKH� WULDO� FRXUW�� QRU� E\� LWV� FRQFOXVLRQV� RI� ODZ�� � +XGGOHVWRQ� Y�

,QIHUWLOLW\�&HQWHU�RI�$PHULFD�� ,QF��� ���� $��G� ����� ���� ������� �FLWDWLRQ

RPLWWHG��� � )XUWKHU�� EHFDXVH� 3HQQV\OYDQLD� LV� D� IDFW�SOHDGLQJ� MXULVGLFWLRQ�� D

SOHDGLQJ�PXVW�QRW�RQO\�DSSULVH�WKH�RSSRVLQJ�SDUW\�RI�WKH�DVVHUWHG�FODLP��³LW

PXVW� DOVR� IRUPXODWH� WKH� LVVXHV� E\� VXPPDUL]LQJ� WKRVH� IDFWV� HVVHQWLDO� WR

VXSSRUW� WKH�FODLP�´� �6HYLQ�Y��.HOVKDZ������$��G�������������3D��6XSHU�

������

���� :H�ZLOO� ILUVW� FRQVLGHU� ZKHWKHU� DSSHOODQW¶V� DPHQGHG� QHZ�PDWWHU� ZDV

SURSHUO\�VWULFNHQ���+LV�DPHQGHG�QHZ�PDWWHU�SURYLGHG��LQ�SHUWLQHQW�SDUW�
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��� >7KH�%DQN¶V@�FODLPV�DJDLQVW�>DSSHOODQW@�DUH�EDUUHG�DQG�RU
OLPLWHG�DV�D� UHVXOW�RI� WKH�GRFWULQH�RI�ZDLYHU�DV�DSSOLHG� WR
WKH�DFWLRQ�RI�>WKH�%DQN@�

��� >7KH�%DQN¶V@�FODLPV�DJDLQVW�>DSSHOODQW@�DUH�EDUUHG�DQG�RU
OLPLWHG�DV�D�UHVXOW�RI�WKH�GRFWULQH�RI�HVWRSSHO�

��� >7KH�%DQN¶V@�FODLPV�DJDLQVW�>DSSHOODQW@�DUH�EDUUHG�DQG�RU
OLPLWHG�DV�D�UHVXOW�RI�D�IDLOXUH�DQG�RU�ODFN�RI�FRQVLGHUDWLRQ�

��� >$SSHOODQW@� LV� HQWLWOHG� WR� D� FRPSOHWH� VHW� RII� RI� DOO� FODLPV
PDGH�E\�>WKH�%DQN@�DJDLQVW�>DSSHOODQW@�

$PHQGHG� $QVZHU�� 1HZ� 0DWWHU� DQG� &RXQWHUFODLPV�� ��������� ��� ������

$SSHOODQW¶V�DPHQGHG�QHZ�PDWWHU�SURFHHGHG�E\�VHWWLQJ�IRUWK�WKH�DOOHJHG�RUDO

DJUHHPHQW� EHWZHHQ� DSSHOODQW� DQG� WKH� %DQN�� SXUVXDQW� WR� ZKLFK� WKH� %DQN

DJUHHG�WR�ORDQ�DSSHOODQW����������DQG�DSSHOODQW�DJUHHG�WR�H[HFXWH�DQRWKHU

PRUWJDJH�RQ�KLV�UHVLGHQFH�

���� 7R�WKH�H[WHQW�WKH�GHIHQVHV�DVVHUWHG�E\�DSSHOODQW�LQ�KLV�DPHQGHG�QHZ

PDWWHU�ZHUH�JHQHUDO�DVVHUWLRQV�QRW�FRQQHFWHG�WR�VXSSRUWLQJ�IDFWV��WKH\�ZHUH

SURSHUO\�GLVPLVVHG���6HH�6HYLQ������$��G�DW�������SOHDGLQJV�PXVW�QRW�RQO\

DSSULVH� WKH� RSSRVLQJ� SDUW\� RI� WKH� FODLP� EHLQJ� DVVHUWHG�� EXW� PXVW� DOVR

VXPPDUL]H� WKH� HVVHQWLDO� IDFWV� WR� VXSSRUW� WKH� FODLP��� � 7R� WKH� H[WHQW

DSSHOODQW¶V�GHIHQVHV�ZHUH�JURXQGHG�LQ�KLV�DVVHUWLRQ�WKDW�WKH�%DQN�EUHDFKHG

DQ� RUDO� DJUHHPHQW� ZLWK� KLP�� WKH\� FRQVWLWXWHG� FRXQWHUFODLPV� DQG� VHW�RIIV�

VHH�0�1�&��&RUS�� Y��0RXQW�/HEDQRQ�0HG�� &WU��� ���� 3D�� ����� ����� ���

$��G� ������ ����� ������� �³>D@� VHW�RII� LV� D� FRXQWHU�FODLP� GHPDQG� ZKLFK

GHIHQGDQW� KROGV� DJDLQVW� SODLQWLII�� DULVLQJ� RXW� RI� D� WUDQVDFWLRQ� H[WULQVLF� RI

SODLQWLII¶V� FDXVH� RI� DFWLRQ´��� DQG�� DV� VXFK�� ZHUH� QRW� SURSHUO\� SUHVHQWHG� LQ
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DSSHOODQW¶V�QHZ�PDWWHU���6HH�,RUILGD�Y��0DU\�5REHUW�5HDOW\�&R���,QF������

$��G������ ���� �3D��6XSHU�� ������ �³DQ\WKLQJ�RWKHU� WKDQ�D�GHQLDO�� VHWRII� RU

FRXQWHUFODLP´� PD\� EH� LQFOXGHG� DV� D� QHZ� PDWWHU� XQGHU� 3D�5�&�3�� ������

.DURO\� Y�� &DS�� ���� $��G� ���� �3D�� 6XSHU�� ������ �D� WUDYHUV�� VHW�RII� RU

FRXQWHUFODLP�LV�QRW�FRQVLGHUHG�D�WUXH�DIILUPDWLYH�GHIHQVH�XQGHU�3HQQV\OYDQLD

SOHDGLQJ����6LQFH�DSSHOODQW¶V�DPHQGHG�QHZ�PDWWHU�IDLOHG�WR�SOHDG�DQ\�YDOLG

GHIHQVHV� WR� WKH� FDXVH� RI� DFWLRQ� VHW� IRUWK� LQ� WKH� %DQN¶V� FRPSODLQW�� -XGJH

%URZQ�SURSHUO\�GLVPLVVHG�LW�

���� :H�QH[W�DGGUHVV�ZKHWKHU�-XGJH�%URZQ�SURSHUO\�GHPXUUHG�DSSHOODQW¶V

DPHQGHG� FRXQWHUFODLPV�� � $SSHOODQW� DVVHUWHG� WKH� IROORZLQJ� FRXQWHUFODLPV�

³EUHDFK� RI� FRQWUDFW�´� ³PLVUHSUHVHQWDWLRQ�´� ³UHVFLVVLRQ�´� ³FDXVH� RI� DFWLRQ

SXUVXDQW� WR� ��� 3�6�� �� ���� HW� VHT��´� ³IDLOXUH� WR� GHDO� LQ� JRRG� IDLWK�´

³FRQYHUVLRQ�´� DQG� ³TXLHW� WLWOH�´� HDFK� RI� ZKLFK� LQFRUSRUDWHG� WKH� DVVHUWLRQV

PDGH�LQ�KLV�DQVZHU�DQG�DPHQGHG�QHZ�PDWWHU�E\� UHIHUHQFH�� �8SRQ� UHYLHZ�

ZH�ILQG�WKDW�DSSHOODQW¶V�FRXQWHUFODLPV�IRU�³EUHDFK�RI�FRQWUDFW�´�³UHVFLVVLRQ�´

³TXLHW�WLWOH�´�³FDXVH�RI�DFWLRQ�SXUVXDQW�WR����3�6��������HW�VHT��´�DQG�³IDLOXUH

WR�GHDO�LQ�JRRG�IDLWK´�ZHUH�VXIILFLHQWO\�SOHDGHG�

���� $� FDXVH� RI� DFWLRQ� IRU� EUHDFK� RI� FRQWUDFW� PXVW� EH� HVWDEOLVKHG� E\

SOHDGLQJ�����WKH�H[LVWHQFH�RI�D�FRQWUDFW��LQFOXGLQJ�LWV�HVVHQWLDO�WHUPV������D

EUHDFK�RI�D�GXW\�LPSRVHG�E\�WKH�FRQWUDFW�DQG�����UHVXOWDQW�GDPDJHV���6HH

*HQ��6WDWH�$XWK�� Y��&ROHPDQ�&DEOH� 	�:LUH� &R��� ���� $��G� ������ ����

�3D��&PZOWK����������:KLOH�QRW�HYHU\�WHUP�RI�D�FRQWUDFW�PXVW�EH�VWDWHG�LQ
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FRPSOHWH�GHWDLO��HYHU\�HOHPHQW�PXVW�EH�VSHFLILFDOO\�SOHDGHG���6HH�6QDLWK�Y�

6QDLWK�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������ �FLWDWLRQV� RPLWWHG��

$SSHOODQW� SOHDGHG� WKDW� WKH� %DQN� RUDOO\� DJUHHG� WR� ORDQ� KLP� �������� LI� KH

ZRXOG�H[HFXWH�D���������PRUWJDJH�LQ�LWV�IDYRU�DV�FROODWHUDO��WKDW�DSSHOODQW

H[HFXWHG�WKH���������PRUWJDJH��EXW�WKH�%DQN�IDLOHG�WR�SHUIRUP�E\�ORDQLQJ

KLP�WKH����������DQG�WKDW�DV�D�UHVXOW�RI�KLV�LQDELOLW\�WR�REWDLQ�WKH���������

KH� ORVW� VLJQLILFDQW� EXVLQHVV� RSSRUWXQLWLHV�� ZKLFK�� LQ� WXUQ�� UHVXOWHG� LQ

GDPDJHV� ³LQ�H[FHVV�RI�WKH�DUELWUDWLRQ� OLPLWV�´� � 6LQFH� DSSHOODQW� SOHDGHG� WKH

HVVHQWLDO�WHUPV�RI�WKH�DJUHHPHQW��D�EUHDFK�DQG�GDPDJHV��KH�VXIILFLHQWO\�VHW

IRUWK�D�FODLP�IRU�EUHDFK�RI�FRQWUDFW�

���� ,Q�KLV�FRXQWHUFODLPV�IRU�UHVFLVVLRQ�DQG�TXLHW�WLWOH��DSSHOODQW�UHTXHVWHG

WKDW�WKH�ORZHU�FRXUW�HQWHU�DQ�RUGHU�GLUHFWLQJ�WKDW�WKH���������PRUWJDJH�EH

PDUNHG� VDWLVILHG� LQ� WKH� RIILFH� RI� WKH� UHFRUGHU� RI� GHHGV�� � 7KLV� &RXUW� KDV

SUHYLRXVO\� UHFRJQL]HG� WKDW� ³ZKHUH� FRQWUDFWXDO� SURPLVHV� RU� FRYHQDQWV� DUH

PXWXDO� DQG� GHSHQGDQW�� WKH� IDLOXUH� RI� RQH� SDUW\� WR� SHUIRUP� DXWKRUL]HV� WKH

RWKHU�WR�UHVFLQG�WKH�FRQWUDFW�´��)UDQFLV�*HUDUG�-DQVRQ��3�&��Y��)URVW�����

$��G� ������ ����� �3D�� 6XSHU�� ������ �FLWLQJ� ��$� $P�-XU��G�� ��� ����� �����

$SSHOODQW¶V� SOHDGLQJV� DVVHUWHG� WKH� PXWXDOLW\� RI� WKH� RUDO� DJUHHPHQW�� WKH

%DQN¶V�IDLOXUH�WR�SHUIRUP��DQG�KLV�RZQ�SHUIRUPDQFH��WKHUHIRUH��KLV�SOHDGLQJ

RI�UHVFLVVLRQ�ZDV�OHJDOO\�VXIILFLHQW�

���� $Q�DFWLRQ�WR�TXLHW�WLWOH�PD\�EH�EURXJKW�³WR�FRPSHO�DQ�DGYHUVH�SDUW\�WR

ILOH�� UHFRUG�� FDQFHO�� VXUUHQGHU� RU� VDWLVI\� RI� UHFRUG�� RU� DGPLW� WKH� YDOLGLW\�
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LQYDOLGLW\� RU� GLVFKDUJH� RI�� DQ\� GRFXPHQW�� REOLJDWLRQ� RU� GHHG� DIIHFWLQJ� DQ\

ULJKW��OLHQ��WLWOH�RU�LQWHUHVW�LQ�ODQG��������´��3D�5�&�3�������E�������$SSHOODQW¶V

IDFWV� DVVHUWHG� WKDW� D���������PRUWJDJH�ZDV� UHFRUGHG� LQ� WKH�EDQN¶V� IDYRU�

EXW� WKH� EDQN� IDLOHG� WR� ORDQ� DSSHOODQW� WKH� FRUUHVSRQGLQJ� ��������� � 7KXV�

DSSHOODQW¶V�FRXQWHUFODLP�IRU�TXLHW�WLWOH�ZDV�VXIILFLHQWO\�SOHDGHG�

���� 3XUVXDQW� WR� KLV� FRXQWHUFODLP� XQGHU� ��� 3�6�� �� ���� HW� VHT�� DSSHOODQW

VRXJKW� WKH� ORZHU� FRXUW� WR�HQWHU� DQ�RUGHU� WKDW� ERWK� WKH� ��������PRUWJDJH

DQG�WKH����������PRUWJDJH�ZKLFK�VHFXUHG�DSSHOODQW¶V�JXDUDQWHH�EH�PDUNHG

VDWLVILHG�E\�WKH�UHFRUGHU�RI�GHHGV������3�6��������SURYLGHV�

������ 6DWLVIDFWLRQ�RI�PRUWJDJH�RQ�PDUJLQ�RI�UHFRUG�RU
E\�VDWLVIDFWLRQ�SLHFH

$Q\� PRUWJDJHH� RI� DQ\� UHDO� RU� SHUVRQDO� HVWDWHV� LQ� WKH
&RPPRQZHDOWK��KDYLQJ�UHFHLYHG�IXOO�VDWLVIDFWLRQ�DQG�SD\PHQW�RI
DOO� VXFK� VXP� DQG� VXPV� RI�PRQH\� DV� DUH� UHDOO\� GXH� WR� KLP� E\
VXFK� PRUWJDJH�� VKDOO�� DW� WKH� UHTXHVW� RI� WKH� PRUWJDJRU�� HQWHU
VDWLVIDFWLRQ� HLWKHU� XSRQ� WKH� PDUJLQ� RI� WKH� UHFRUG� RI� VXFK
PRUWJDJH� UHFRUGHG� LQ� WKH� VDLG� RIILFH� RU� E\� PHDQV� RI� D
VDWLVIDFWLRQ� SLHFH�� ZKLFK� VKDOO� IRUHYHU� WKHUHDIWHU� GLVFKDUJH�
GHIHDW� DQG� UHOHDVH� WKH� VDPH�� DQG� VKDOO� OLNHZLVH�EDU� DOO� DFWLRQV
EURXJKW��RU�WR�EH�EURXJKW�WKHUHXSRQ�

,G���$SSHOODQW�SOHDGHG�IDFWV�ZKLFK��LI�SURYHQ��HVWDEOLVK�WKDW�KH�GRHV�QRW�RZH

PRQH\� WR� WKH� %DQN� RQ� HLWKHU� WKH� �������� PRUWJDJH� RU� WKH� ��������

JXDUDQWHH�PRUWJDJH���+HQFH��WKLV�FDXVH�RI�DFWLRQ�LV�DOVR�OHJDOO\�VXIILFLHQW�

���� $SSHOODQW¶V� DPHQGHG� DQVZHU�� QHZ� PDWWHU� DQG� FRXQWHUFODLPV� DOVR

DVVHUWHG�D�FDXVH�RI�DFWLRQ�DJDLQVW�WKH�%DQN�IRU�³IDLOXUH�WR�GHDO�LQ�JRRG�IDLWK�´

,Q�WKLV�FRXQWHUFODLP��DSSHOODQW� LQFRUSRUDWHG� WKH�SUHYLRXV�SDUDJUDSKV�RI�KLV



-��$��������

������

DPHQGHG� DQVZHU�� QHZ� PDWWHU� DQG� FRXQWHUFODLPV�� DQG� DGGHG� LQ� SHUWLQHQW

SDUW�

��� )RU�DQ�H[WHQGHG�SHULRG�RI�WLPH��>DSSHOODQW@�GHDOW�ZLWK�>WKH
%DQN@�DOPRVW�H[FOXVLYHO\�ZLWK�UHJDUG�WR�WKH�ILQDQFLDO�QHHGV
RI� >DSSHOODQW@� DQG� RI� >DSSHOODQW¶V@� YDULRXV� FRPPHUFLDO
HQWHUSULVHV�

��� 2YHU� WKH� FRXUVH� RI� ��� \HDUV�� >DSSHOODQW@� HVWDEOLVKHG� D
UHODWLRQVKLS�ZLWK�>WKH�%DQN@�RI�WUXVW�DQG�UHOLDQFH�

��� %\� ZD\� RI� UHIXVLQJ� WR� VDWLVI\� QXPHURXV� RXWVWDQGLQJ
PRUWJDJHV�ZKLFK�ZHUH�LQ�DPRXQWV�JUHDWO\�LQ�H[FHVV�RI�WKH
ERUURZLQJV�RI�>DSSHOODQW@�IURP�>WKH�%DQN@��DQG�E\�UHIXVLQJ
WR� DGYDQFH� WKH� ����������� SURPLVHG� E\� >WKH� %DQN@� WR
>DSSHOODQW@� LQ� FRQVLGHUDWLRQ� IRU� WKH� ����������� 0RUWJDJH
REWDLQHG� E\� >WKH� %DQN@� IURP� >DSSHOODQW@�� >WKH� %DQN@
EUHDFKHG�LWV�GXW\�WR�>DSSHOODQW@�WR�GHDO�LQ�JRRG�IDLWK�LQ�WKH
YDULRXV�EXVLQHVV�WUDQVDFWLRQV�HQWHUHG�LQWR�E\�WKH�SDUWLHV�

$PHQGHG�$QVZHU��1HZ�0DWWHU�DQG�&RXQWHUFODLPV�����������DW������������,Q

3HQQV\OYDQLD�� WKH� GXW\� RI� JRRG� IDLWK� KDV� EHHQ� UHFRJQL]HG� LQ� OLPLWHG

VLWXDWLRQV�� � &UHHJHU� %ULFN� 	� %OGJ�� 6XSSO\�� ,QF�� Y�� 0LG�6WDWH� %DQN� 	

7UXVW������$��G������3D��6XSHU����������:KLOH�D�OHQGLQJ�LQVWLWXWLRQ�GRHV�QRW

YLRODWH�D�VHSDUDWH�GXW\�RI�JRRG� IDLWK�E\�DGKHULQJ�WR� LWV�DJUHHPHQWV�ZLWK�D

ERUURZHU�RU�HQIRUFLQJ�LWV�FRQWUDFWXDO�ULJKWV�DV�D�FUHGLWRU��VHH�LG��DW������GXH

WR�WKH�ORQJVWDQGLQJ�UHODWLRQVKLS�EHWZHHQ�WKH�SDUWLHV�LQ�WKLV�FDVH��ZH�FDQQRW

VD\�WKDW�WKH�SDUWLHV�KDYH�QRW��DV�D�PDWWHU�RI�ODZ��GHYHORSHG�D�UHODWLRQVKLS

ZKHUHLQ�WKH�%DQN�RZHV�DSSHOODQW�D�GXW\�RI�JRRG�IDLWK�

���� :H� GR�� KRZHYHU�� ILQG� WKH� GHPXUUHU� RI� DSSHOODQW¶V� FRXQWHUFODLPV� IRU

PLVUHSUHVHQWDWLRQ� DQG� FRQYHUVLRQ� SURSHU�� � $SSHOODQW¶V� FRXQWHUFODLP� IRU

PLVUHSUHVHQWDWLRQ�DVVHUWHG�WKDW�WKH�%DQN¶V�UHSUHVHQWDWLRQ�WKDW�LW�ZRXOG�ORDQ
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KLP���������³ZDV�HLWKHU�LQWHQWLRQDOO\�RU�QHJOLJHQWO\�IDOVH��LQ�WKDW�>WKH�%DQN@

QHYHU� DGYDQFHG� WKH� �������� WR� >DSSHOODQW@� DV� SUHYLRXVO\� RUDOO\� DJUHHG�´

$PHQGHG� $QVZHU�� 1HZ� 0DWWHU� DQG� &RXQWHUFODLPV�� ��������� �� ���

$SSHOODQW¶V�FRXQWHUFODLP�IDLOHG�WR�SOHDG�D�FDXVH�RI�DFWLRQ�IRU�HLWKHU�IUDXG�RU

QHJOLJHQW�PLVUHSUHVHQWDWLRQ�EHFDXVH�LW�IDLOHG�WR�DYHU�WKDW�WKH�%DQN�LQWHQGHG

WR� LQGXFH� DSSHOODQW�� � 6HH� 6HYLQ� Y�� .HOVKDZ�� ���� $��G� ������ ����� �3D�

6XSHU�� ������ �D� FDXVH� RI� DFWLRQ� IRU� IUDXG� PXVW� DYHU� WKDW� WKH� GHIHQGDQW

LQWHQWHG�WR�LQGXFH�WKH�SODLQWLII� WR�DFW���*LEEV�Y��(UQVW������3D�����������

���� $��G� ����� ���� ������� �LQWHQW� WR� LQGXFH�PXVW� EH� SURYHQ� WR� HVWDEOLVK

QHJOLJHQW�PLVUHSUHVHQWDWLRQ���%DVK�Y��%HOO�7HOHSKRQH�&R�������$��G�����

���� �3D�� 6XSHU�� ������ �³DQ� XQSHUIRUPHG� SURPLVH� GRHV� QRW� JLYH� ULVH� WR� D

SUHVXPSWLRQ� WKDW� WKH�SURPLVRU� LQWHQGHG�QRW� WR� SHUIRUP�ZKHQ� WKH� SURPLVH

ZDV�PDGH´��

���� $SSHOODQW� DOVR� IDLOHG� WR� SOHDG� DQ� DFWLRQ� LQ� FRQYHUVLRQ�� � $SSHOODQW

DVVHUWHG��³8SRQ�LQIRUPDWLRQ�DQG�EHOLHI��RQ�VHYHUDO�RFFDVLRQV��>WKH�%DQN@�KDV

LPSURSHUO\�FKDUJHG�>DSSHOODQW¶V@�DFFRXQWV��UHPRYHG�IXQGV�IURP�>DSSHOODQW¶V@

DFFRXQWV�� RU� RWKHUZLVH� LPSURSHUO\� WDNHQ� DQG�RU� GHELWHG� IXQGV� IURP

>DSSHOODQW¶V@� YDULRXV� DFFRXQWV�´� � $SSHOODQW¶V�$PHQGHG�$QVZHU��1HZ�0DWWHU

DQG�&RXQWHUFODLPV�DW�����������DW��������6LQFH�DSSHOODQW�IDLOHG�WR�SOHDG�IDFWV

VXSSRUWLQJ�KLV�FRXQWHUFODLP�IRU�FRQYHUVLRQ��LW�ZDV�SURSHUO\�VWULFNHQ�

���� ,Q�FRQFOXVLRQ��ZH� ILQG� WKDW� WKH� WULDO� FRXUW� SURSHUO\� JUDQWHG� VXPPDU\

MXGJPHQW� RQ� WKH� DVVXPSVLW� DFWLRQ� EURXJKW� E\� WKH� %DQN�� �:H� DOVR� ILQG� LWV
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GHPXUUHU� RI� DSSHOODQW¶V� DPHQGHG� QHZ� PDWWHU� DQG� KLV� FRXQWHUFODLPV� IRU

PLVUHSUHVHQWDWLRQ�DQG�FRQYHUVLRQ�SURSHU�� �+RZHYHU��ZH�ILQG�WKDW�GHPXUUHU

ZDV�LPSURSHUO\�JUDQWHG�ZLWK�UHVSHFW�WR�DSSHOODQW¶V�FRXQWHUFODLPV�IRU�³EUHDFK

RI� FRQWUDFW�´� ³UHVFLVVLRQ�´� ³FDXVH� RI� DFWLRQ� SXUVXDQW� WR� ��� 3�6�� �� ���� HW

VHT��´� ³TXLHW� WLWOH�´� DQG� ³IDLOXUH� WR� GHDO� LQ� JRRG� IDLWK�´� � $FFRUGLQJO\�� ZH

UHYHUVH�-XGJH�%URZQ¶V�JUDQW�RI�GHPXUUHU�RQ�WKHVH�FRXQWHUFODLPV�

���� -XGJPHQW� DIILUPHG� LQ� SDUW�� UHYHUVHG� LQ� SDUW�� � &DVH� UHPDQGHG� WR� WKH

ORZHU�FRXUW�IRU�IXUWKHU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ���-XULVGLFWLRQ

UHOLQTXLVKHG�


