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23,1,21�%<�2/6=(:6.,��-�� )LOHG���1RYHPEHU���������

��� -RDQQ�3HWHUVRQ�.HHIHU�DSSHDOV�DQ�RUGHU�GLVPLVVLQJ�RQH�FRPSODLQW�DQG

D� SRUWLRQ� RI� DQRWKHU�� LVVXHG� E\� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� $OOHJKHQ\

&RXQW\���$IWHU�D�FDUHIXO�UHYLHZ�RI�WKH�UHFRUG��WKH�EULHIV��DQG�WKH�WULDO�FRXUW

RSLQLRQ��ZH�TXDVK�WKH�DSSHDO�

��� 6XEVHTXHQW� WR� ILOLQJ� IRU� GLYRUFH�� DSSHOODQW� ILOHG� VHYHUDO� DFWLRQV

VSDQQLQJ� WKUHH� GLIIHUHQW� GLYLVLRQV� RI� WKH� FRXUW� RI� FRPPRQ� SOHDV�� � 2Q

0DUFK�����������DQ�DGPLQLVWUDWLYH�MXGJH�FRQVROLGDWHG�DOO�RI�WKH�DFWLRQV�LQWR

WKH� RULJLQDO� IDPLO\� GLYLVLRQ� FDVH�� � 2QO\� WZR� RI� WKRVH� SUHYLRXVO\� LQGLYLGXDO

DFWLRQV�DUH�WKH�VXEMHFW�RI�WKLV�DSSHDO���:H�QRZ�GLVFXVV�WKRVH�WZR�DFWLRQV�

��� 2Q�1RYHPEHU����������DSSHOODQW�ILOHG�D�FRPSODLQW�LQ�WKH�FLYLO�GLYLVLRQ

>³WKH������FRPSODLQW´@���1LQH�PRQWKV�ODWHU��RQ�-XO\����������DSSHOODQW�ILOHG�D

VHFRQG� FRPSODLQW� LQ� WKH� FLYLO� GLYLVLRQ� >³WKH� ����� FRPSODLQW´@��� � 7KH� RUGHU

����������������������������������
��$GGLQJ�WR�WKH�SURFHGXUDO�FRQIXVLRQ��DSSHOODQW��PXFK� WR� WKH�FRQVWHUQDWLRQ
RI� WKH� WULDO� MXGJH�� ILOHG� WKH� ����� FRPSODLQW� VHYHUDO� PRQWKV� DIWHU� WKH
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LQVWDQWO\�EHIRUH�WKLV�&RXUW�GLVPLVVHG�WKH������FRPSODLQW�LQ�LWV�HQWLUHW\�DQG

GLVPLVVHG�&RXQWV�,9�WKURXJK�;,9�RI�WKH������FRPSODLQW�� �$SSHOODQW�DVVHUWV

WKDW�WKH�ORZHU�FRXUW�HUUHG�LQ�LWV�GLVPLVVDO���%HIRUH�DGGUHVVLQJ�WKDW�LVVXH��ZH

PXVW�ILUVW�GHWHUPLQH�ZKHWKHU�WKH�DSSHDO�LV�SURSHUO\�EHIRUH�XV�

��� *HQHUDOO\��DSSHDOV�PD\�RQO\�EH�WDNHQ�IURP�ILQDO�RUGHUV���$�ILQDO�RUGHU

LV� DQ\� RUGHU� WKDW� ³���� GLVSRVHV� RI� DOO� FODLPV� DQG� DOO� SDUWLHV�� RU� ���� ������ LV

H[SUHVVO\�GHILQHG�DV�D�ILQDO�RUGHU�E\�VWDWXWH��RU�����DQ\�RUGHU�HQWHUHG�DV�D

ILQDO�RUGHU�SXUVXDQW�WR�VXEGLYLVLRQ��F��RI�WKLV�UXOH�´��3D�5�$�3�������HPSKDVLV

DGGHG����,Q�WKH�LQVWDQW�FDVH��ZH�FDQ�VXPPDULO\�GLVPLVV�RSWLRQV�����DQG�����

)LUVW�� QR� VWDWXWH� GHILQHV� WKLV� RUGHU� DV� ILQDO�� � 6HFRQG�� VXEGLYLVLRQ� �F�� RI

3D�5�$�3�� ���� UHTXLUHV� WKDW� WKH� WULDO� FRXUW�PDNH� DQ�H[SUHVV� GHWHUPLQDWLRQ

WKDW�DQ�LPPHGLDWH�DSSHDO�ZRXOG� IDFLOLWDWH� WKH� UHVROXWLRQ�RI� WKLV� FDVH�� �6HH

LG�� � ,Q� WKH� LQVWDQW� FDVH�� WKH� WULDO� FRXUW� PDGH� QR� VXFK� GHWHUPLQDWLRQ�

7KHUHIRUH�� WR� EH� ILQDO�� WKH� LQVWDQW� RUGHU�PXVW� GLVSRVH� RI� DOO� FODLPV� DQG� DOO

SDUWLHV���%HFDXVH�FRQVROLGDWLRQ�DIIHFWV�WKH�SURFHGXUDO�SRVWXUH�RI�D�FDVH��ZH

PXVW� ILUVW� ORRN� WR� WKH� QDWXUH� DQG� HIIHFW� RI� WKH� FRQVROLGDWLRQ� RUGHU� EHIRUH

GHWHUPLQLQJ�ZKHWKHU�WKH�LQVWDQW�RUGHU�LV�D�ILQDO�RQH�

��� 7KH� QRWLRQ� RI� FRQVROLGDWLRQ� DFWXDOO\� HQFRPSDVVHV� WKUHH� GLVWLQFW

FRQFHSWV�� HDFK� KDYLQJ� LWV� RZQ� OHJDO� VLJQLILFDQFH�� �6HH� ��3(116</9$1,$� /$:

�������������������������������������������������������������������������������������������������������������
FRQVROLGDWLRQ�RUGHU�KDG�EHHQ�HQWHUHG���6HH�WULDO�FRXUW�RSLQLRQ���������DW����
�³>%@XW� IRU� :LIH¶V� IODJUDQW� GLVUHJDUG� IRU� WKH� 5XOHV� RI� &LYLO� 3URFHGXUH�� WKH
�����&RPSODLQW�VKRXOG�QHYHU�KDYH�EHHQ�ILOHG�ZLWKRXW�OHDYH�RI�FRXUW�´��
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(1&<&/23(',$� �'�$FWLRQV������ �������� ��$0�� -85�� �'�$FWLRQV������� �������

2YHU� HLJKW\�\HDUV� DJR�� RXU�6XSUHPH�&RXUW� UHFRJQL]HG� WKDW� FRXUWV� XVH� WKH

WHUP� ³FRQVROLGDWLRQ´� LQWHUFKDQJHDEO\� ZKHQ� UHIHUULQJ� WR� VHYHUDO� GLVWLQFW

SURFHGXUDO�SRVWXUHV���6HH�$]LQJHU�Y��3HQQV\OYDQLD�5�5��&R�������$�����

������ �3D�� ������� � 7KH� &RXUW� LQ� $]LQJHU� XOWLPDWHO\� IRXQG� WKDW� WKH

³FRQVROLGDWLRQ´�RUGHU�EHIRUH�LW�IHOO�LQWR�ZKDW�KDV�EHFRPH�NQRZQ�DV�WKH�³MRLQW

WULDO´�FDWHJRU\���0RUH�LPSRUWDQWO\��WKDW�&RXUW�QRWHG�WKDW�³FRQVROLGDWLRQ´�DOVR

HQFRPSDVVHV�WKH�LGHD�WKDW�VHYHUDO�DFWLRQV�PD\�PHUJH�LQWR�D�VLQJOH�DFWLRQ�

6HH�LG���,Q�NHHSLQJ�ZLWK�WKDW�SUHFHSW��3HQQV\OYDQLD�GHILQHV�FRQVROLGDWLRQ�DV�

,Q�DFWLRQV�SHQGLQJ�LQ�D�FRXQW\�ZKLFK�LQYROYH�D�FRPPRQ�TXHVWLRQ
RI� ODZ� RU� IDFW� RU� ZKLFK� DULVH� IURP� WKH� VDPH� WUDQVDFWLRQ� RU
RFFXUUHQFH��WKH�FRXUW�RQ�LWV�RZQ�PRWLRQ�RU�RQ�WKH�PRWLRQ�RI�DQ\
SDUW\�PD\�RUGHU�>³���´@�D�MRLQW�KHDULQJ�RU�WULDO�RI�DQ\�PDWWHU�LQ
LVVXH�LQ�WKH�DFWLRQV��>³���´@�PD\�RUGHU�WKH�DFWLRQV�FRQVROLGDWHG�
DQG� >³���´@� PD\� PDNH� RUGHUV� WKDW� DYRLG� XQQHFHVVDU\� FRVW� RU
GHOD\�

3D�5�&�3������D����0HWKRGV�����DQG�����DUH�RI�LPPHGLDWH�LPSRUW�

��� :KHQ�VHYHUDO�FDVHV�DUH�MRLQHG�EHIRUH�D�VLQJOH�MXGJH�IRU�D�MRLQW�KHDULQJ

RU�WULDO��DV�XQGHU�PHWKRG������HDFK�FDVH�UHPDLQV�GLVWLQFW�DQG�PDLQWDLQV�LWV

RZQ� LGHQWLW\�� � 6HH� &RUEHWW� Y�� :HLVEDQG�� ���� $��G� ������ �������

�3D�6XSHU����������0RUHRYHU��³>Z@KHQ�VHSDUDWH�DFWLRQV�DUH�FRQVROLGDWHG�IRU

WULDO�� HDFK� DFWLRQ� UHWDLQV� LWV� VHSDUDWH� FKDUDFWHU�� � (DFK� KDV� LWV� VHSDUDWH

GRFNHW� HQWULHV�� DQG� HDFK� SURGXFHV� LWV� RZQ� YHUGLFW� DQG� MXGJPHQW�´

5R]QRZVNL� Y�� 3HQQV\OYDQLD� 1DW¶O� 0XW�� &DV�� ,QV�� &R��� ���� $��G� ����
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������� �3D�6XSHU�� �������� � $Q�RUGHU� DIIHFWLQJ� DQ\� RQH� RI� WKRVH� LQGLYLGXDO

FDVHV�PXVW�EH�FORVHO\�VFUXWLQL]HG�WR�GHWHUPLQH�LWV�ILQDOLW\���,I�VXFK�DQ�RUGHU

GLVSRVHV�RI�³DOO�FODLPV�DQG�DOO�SDUWLHV´�LQ�DQ\�VLQJOH�FDVH��WKHQ�WKH�RUGHU�LV

ILQDO� DQG� WKHUHIRUH� SURSHU� IRU� LPPHGLDWH� DSSHDO�� � 6HH� ��67$1'$5'

3(116</9$1,$�35$&7,&(��G���������

��� :KHQ�D�MXGJH�RUGHUV�VHYHUDO�FDVHV�FRQVROLGDWHG�XQGHU�PHWKRG������WKH

LQGLYLGXDO�FDVHV�VKHG�WKHLU�VHSDUDWH�LGHQWLWLHV�DQG�PHUJH�LQWR�D�VLQJOH�DFWLRQ�

7KXV��³ZKHUH�WZR�DFWLRQV�DUH�FRQVROLGDWHG�SXUVXDQW�WR�3D�5�&�3������D��RQO\

RQH�DFWLRQ�UHWDLQV�LWV�LGHQWLW\�DQG�WKH�RWKHUV�DUH�DEVRUEHG�E\�LW�´��0RVVLGH

$VVRF�� Y�� =RQLQJ� +HDULQJ� %G��� ���� $��G� ����� ���� �3D�&PZOWK�� �����

�FLWLQJ� ��*RRGULFK�$PUDP� �G�������D���� ��������� VHH� DOVR� ��67$1'$5'

3(116</9$1,$�35$&7,&(��G����������7KLV�XQLRQ�LV�VLJQLILFDQW� LQ� WKDW�ZKHQ�RQH

RU�PRUH�RI�WKH�IRUPHUO\�LQGLYLGXDO�DFWLRQV�DUH�GLVPLVVHG��ZLWK�DW�OHDVW�RQH�RU

PRUH� FODLPV� VXUYLYLQJ� WKH� GLVPLVVDO�� WKH� RUGHU� LV�PHUHO\� LQWHUORFXWRU\� DQG

FDQQRW�EH�DSSHDOHG�DV�D�ILQDO�RUGHU�XQGHU�3D�5�$�3��������7R�KROG�RWKHUZLVH

ZRXOG� GHIHDW� WKH� HQWLUH� QRWLRQ� RI� FRQVROLGDWLRQ� XQGHU� WKLV� PHWKRG�

7KHUHIRUH��ZH�PXVW�QRZ�LQTXLUH�DV�WR�WKH�QDWXUH�RI�WKH�³FRQVROLGDWLRQ�RUGHU´

EHORZ�WR�GHWHUPLQH�WKH�VWDWXV�RI�WKH�SUHVHQW�FDVHV�

����������������������������������
��6HYHUDO�FDVHV�PLPLF�WKLV�ODQJXDJH��EXW�QRQH�SURYLGH�DQ�DQDO\VLV�DV�WR�KRZ
WKH�FRXUW�UHDFKHG�LWV�FRQFOXVLRQ���6HH��H�J���%XUJDQ�Y��&LW\�RI�3LWWVEXUJK�
����$��G�����������3D�&PZOWK���������*RXOG�Y��1LFNHO������$��G���������
�3D�6XSHU��������
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��� -XGJH�0XVPDQQR��WKHQ�VLWWLQJ�DV�DQ�DGPLQLVWUDWLYH� MXGJH�� LVVXHG� WKH

IROORZLQJ�RUGHU�

25'(5�2)�&2857�75$16)(55,1*�&$6(6�72�)$0,/<�',9,6,21

$1'�12:�� WR�ZLW�� WKLV� ��VW� RI� 0DUFK�� ������ LW� DSSHDULQJ� WR
WKH� &RXUW� WKDW� WKH� DERYH�FDSWLRQHG� DFWLRQV� KDYH� EHHQ� ILOHG� LQ
WKUHH�'LYLVLRQV�RI�WKLV�&RXUW��DQG�LW�IXUWKHU�DSSHDULQJ�WKDW�WKHVH
PDWWHUV�KDYH�YHU\� VLPLODU� IDFWXDO� DOOHJDWLRQV� WKHUHLQ�� DQG� DIWHU
FRQVXOWDWLRQ� ZLWK� WKH� $GPLQLVWUDWLYH� -XGJHV� RI� HDFK� RI� WKH
DIRUHPHQWLRQHG�GLYLVLRQV��LW�LV�KHUHE\�25'(5('��$'-8'*('�DQG
'(&5(('�WKDW�WKH�PDWWHU�HQWLWOHG�,1�5(��75867�2)�0(/9,1�%�
3(7(5621�� 1R�� ����� RI� ������ ILOHG� LQ� WKH� 2USKDQV¶� &RXUW
'LYLVLRQ� RI� WKLV� &RXUW�� DQG� WKH� PDWWHU� FDSWLRQHG� -2$11
3(7(5621�.(()(5�9��(/,=$%(7+�&$5%,'(��,1&���(7�$/��*'����
������� LQ�WKH�&LYLO�'LYLVLRQ�RI� WKLV�&RXUW�EH��DQG� WKH� VDPH�DUH
KHUHE\� WUDQVIHUUHG� WR� WKH� )DPLO\� 'LYLVLRQ� RI� WKLV� &RXUW�� WR� EH
FRQVROLGDWHG� ZLWK� WKH� PDWWHU� FDSWLRQHG� -2$11� 3(7(5621
.(()(5� 9�� '$9,'� .(()(5�� EHDULQJ� 1R�� )'� �������� FXUUHQWO\
SHQGLQJ�LQ�WKH�)DPLO\�'LYLVLRQ�

2UGHU�����������DW����HPSKDVLV�DGGHG��

��� -XGJH�0XVPDQQR�XVHG�WKH�SKUDVH�³WR�EH�FRQVROLGDWHG�ZLWK�WKH�PDWWHU´

UDWKHU� WKDQ� WKH� SKUDVH� ³WR� EH� MRLQWO\� WULHG�´� � %\� RUGHULQJ� WKH� DFWLRQV

FRQVROLGDWHG�� ZLWKRXW� IXUWKHU� H[SODQDWLRQ�� -XGJH� 0XVPDQQR� UHMHFWHG� WKH

MRLQW� WULDO� RU� KHDULQJ� DOWHUQDWLYH� IRXQG� LQ� WKH� UXOH�� �:H� WKHUHIRUH� UHDG� WKH

RUGHU�DV�XWLOL]LQJ�WKH�VHFRQG�DSSURDFK�LQ�5XOH�����D��DQG�KROG�WKDW�VXFK�D

FRQVROLGDWLRQ�PHUJHV�DOO�DFWLRQV�LQWR�RQH��VXFK�WKDW�HDFK�ORVH�WKHLU�VHSDUDWH

LGHQWLWLHV��

����������������������������������
��:H� QRWH� WKDW� WKH� WULDO� FRXUW�ZRXOG� JUHDWO\� IDFLOLWDWH� RXU� UHYLHZ� LQ� IXWXUH
FDVHV� LI� LW� ZRXOG� H[SOLFLWO\� VWDWH� RQ� WKH� UHFRUG� ZKHWKHU� WKH� DFWLRQV� DUH
FRQVROLGDWHG�LQWR�RQH�DFWLRQ�RU�ZKHWKHU�WKH�FRQVROLGDWLRQ�LV�RQO\� IRU�D� MRLQW
KHDULQJ�RU�WULDO�
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���� +DYLQJ�HVWDEOLVKHG�WKDW�WKHUH�LV�RQO\�RQH�DFWLRQ�SHQGLQJ�LQ�WKH�LQVWDQW

FDVH��ZH�FDQ�ILQDOO\�DGGUHVV�ZKHWKHU�WKLV�DSSHDO�LV�QRZ�SURSHUO\�EHIRUH�XV�

$SSHOODQW�DUJXHV�WKDW�

$Q�2UGHU�LV�³)LQDO´�IRU�SXUSRVHV�RI�DSSHDO�LI�LW�SUHFOXGHV�SDUW\
>VLF@�IURP�SUHVHQWLQJ�WKH�PHULWV�RI�WKH�FDVH�WR�WKH�/RZHU�&RXUW�
'DLO\� ([S��� ,QF�� Y�� 2IILFH� RI� 6WDWH� 7UHDVXUHU�� ���� $��G� ����
&PZOWK�������� �6HH�DOVR�1DVVHUY��(PSLUH�6DQLWDU\�/DQGILOO� ,QF�
����$��G�����������3D��6XSHU�������6XSHU��������$SSHDO�GHQLHG
����$��G����������3D�����

,Q� DVFHUWDLQLQJ� ZKDW� LV� D� ILQDO� DSSHDO� RI� 2UGHU�� D� 6XSHULRU
&RXUW� PXVW� ORRN� EH\RQG� WHFKQLFDO� HIIHFW� RI� DGMXGLFDWLRQ� WR� LWV
SUDFWLFDO�UDPLILFDWLRQV���:HVW�Y��$QGHUVRQ�����$��G�����������3D
6XSHU�������6XSHU���������$Q�2UGHU�RI�GLVPLVVDO�LV�DSSHDODEOH�WR
WKH� H[WHQW� WKDW� LW� GLVPLVVHG� DOO� FODLPV� DJDLQVW� RQH� RI� PXOWLSOH
'HIHQGDQWV�� � %DVK�Y�� %HOO� 7HOHSKRQH� &RPSDQ\� RI� 3HQQV\OYDQLD
����$��G����������3D��6XSHU�������6XSHU�������

,I� D� GLVPLVVHG� DFFRXQW� VWDWHV� D� FDXVH� RI� DFWLRQ� WKDW� LV
VHSDUDWH�DQG�GLVWLQFW�IURP�WKH�UHPDLQLQJ�FRXQWV��DQG�>VLF@�2UGHU
GLVPLVVLQJ� WKDW� FRXQW� LV� ILQDO� DQG� DSSHDODEOH�� � 0RWKHUDO� Y�
%XUNKDUW�����$��G�����������3D��6XSHU�������6XSHU�������

$SSHOODQW¶V�EULHI��DW�����FLWDWLRQV�RPLWWHG��

���� $SSHOODQW� FRUUHFWO\� VWDWHV� WKH� ODZ� DV� LW� H[LVWHG� WHQ� \HDUV� DJR�

$PHQGPHQWV� WR� 5XOH� ���� RI� 3HQQV\OYDQLD� DSSHOODWH� SURFHGXUH�� KRZHYHU�

KDYH� VLQFH� FKDQJHG� WKRVH� SURSRVLWLRQV�� � 7KH� DPHQGPHQWV�� HIIHFWLYH� RQ

-XO\����������KDYH�WKH�HIIHFW�RI�PDNLQJ�PDQ\�RUGHUV�LQWHUORFXWRU\�WKDW�ZHUH

IRUPHUO\�FRQVLGHUHG� ILQDO�� �6HH�3D�5�$�3�� ����2IILFLDO�1RWH�� � ,Q�5REHUW�+�

0F.LQQH\�� -U��� $VVRF��� ,QF�� Y�� $OEULJKW�� -U��� ���� $��G� ���� �3D�6XSHU�

�������WKLV�&RXUW�VWDWHG�
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&DVH�ODZ�ZKLFK�LQWHUSUHWHG�WKH�HDUOLHU�SURYLVLRQV�RI�5XOH�����
FRQVLGHUHG�ILQDO�DOO�RUGHUV�ZKLFK�KDG�D�SUDFWLFDO�FRQVHTXHQFH�RI
SXWWLQJ�D�OLWLJDQW�RXW�RI�FRXUW���7KHVH�LQFOXGHG�LQVWDQFHV�ZKHUH�D
SDUW\� ZDV� GLVPLVVHG� IURP� D� FDVH� RU�� LQ� VRPH� FLUFXPVWDQFHV�
ZKHUH�VRPH��EXW�QRW�DOO�RI�WKH�FRXQWV�RI�D�PXOWL�FRXQW�FRPSODLQW
ZHUH� GLVPLVVHG�� � ,Q� WKHVH� ODWHU� VLWXDWLRQV� D� OHJDO� DQDO\VLV� RI
ILQDOLW\�ZDV� UHTXLUHG� WR� GHWHUPLQH�ZKHWKHU� WKH�GLVPLVVHG� FODLP
ZDV� D� VHSDUDWH� FDXVH� RI� DFWLRQ� LQ� ZKLFK� LQVWDQFH� LW� ZRXOG� EH
FRQVLGHUHG�ILQDO���,I�WKH�GLVPLVVHG�FODLP�ZDV�PHUHO\�IRXQG�WR�EH
D�GLIIHUHQW� WKHRU\�RI� UHFRYHU\� IRU� WKH�VDPH�FDXVH�RI�DFWLRQ� OHIW
UHPDLQLQJ��LW�ZDV�QRW�D�ILQDO�RUGHU�IURP�ZKLFK�DQ�DSSHDO�FRXOG�EH
WDNHQ���7KXV�ILQDOLW\�ZDV�RIWHQ�GHWHUPLQHG�ZLWKRXW�UHJDUG�WR�WKH
IDFW�WKDW�WKH�OLWLJDWLRQ�GLG�QRW�HQG�DV�WR�DOO�FODLPV�RU�DOO�SDUWLHV�
+RZHYHU��XQGHU�WKH�DPHQGHG�YHUVLRQ�RI�5XOH�������������WKLV�LV�QR
ORQJHU� WKH� FDVH� IRU� DFWLRQV� FRPPHQFHG� DIWHU� -XO\� ��� �����
8QGHU� WKH� DPHQGHG� UXOH� DQ� DSSHDO�PD\� QRW� EH� WDNHQ� IURP� DQ
RUGHU�GLVPLVVLQJ�OHVV�WKDQ�DOO�FODLPV�RU�DOO�SDUWLHV�IURP�D�FDVH�

,G�� DW� ����� � 6LQFH� ZH� KROG� WKDW� WKH� FRQVROLGDWLRQ� RUGHU� EHORZ� HIIHFWLYHO\

FUHDWHG� RQH� DFWLRQ�� DQ� RUGHU� GLVPLVVLQJ� DQ\� SRUWLRQ� RI� WKDW� DFWLRQ� RU� DQ\

QXPEHU� RI� GHIHQGDQWV� LV� LQWHUORFXWRU\� DQG�QRW� DSSHDODEOH� DV� D� ILQDO� RUGHU�

6HH�LG���VHH�DOVR�3D�5�$�3��������7KHUHIRUH��XQOHVV�WKLV�RUGHU�TXDOLILHV�DV�D

FROODWHUDO�RUGHU�XQGHU�3D�5�$�3�������ZH�PXVW�TXDVK�WKLV�DSSHDO��

���� 6HFWLRQ��E��RI�5XOH�����GHILQHV�FROODWHUDO�RUGHUV�DV�

$Q�RUGHU�>�@�VHSDUDEOH�IURP�DQG�FROODWHUDO�WR�WKH�PDLQ�FDXVH�RI
DFWLRQ�ZKHUH�>�@�WKH�ULJKW�LQYROYHG�LV�WRR�LPSRUWDQW�WR�EH�GHQLHG
UHYLHZ�DQG�>�@� WKH�TXHVWLRQ�SUHVHQWHG� LV� VXFK� WKDW� LI� UHYLHZ� LV
SRVWSRQHG�� XQWLO� ILQDO� MXGJPHQW� LQ� WKH� FDVH�� WKH� FODLP� ZLOO� EH
LUUHSDUDEO\�ORVW�

����������������������������������
��1R�PDWWHU�KRZ�ZH�FKDUDFWHUL]H�WKH�FRQVROLGDWLRQ�RUGHU�RI�0DUFK����������
WKH� SRUWLRQ� RI� WKH� -XQH� ���� ������ RUGHU� GLVPLVVLQJ� D� SDUW� RI� WKH� ����
FRPSODLQW� LV� FOHDUO\� LQWHUORFXWRU\� DV� LW� FRQWLQXHV� WR� KDYH� WKUHH� FODLPV
SHQGLQJ�� � $V� GLVFXVVHG�� ZKHQ� RQH� RU� PRUH� FODLPV� UHPDLQ� SHQGLQJ� LQ� DQ
DFWLRQ��WKH�RUGHU�LV�LQWHUORFXWRU\���6HH�3D�5�$�3������
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7R�EHQHILW�IURP�WKH�FROODWHUDO�RUGHU�GRFWULQH��WKLV�&RXUW�KDV�FRQVLVWHQWO\�KHOG

WKDW�WKH�RUGHU�PXVW�VDWLVI\�DOO� WKUHH�HOHPHQWV� OLVWHG�DERYH�� �6HH�.RYDWFK

(QWHUSULVHV�Y��+D]OHWRQ������$��G�����������3D�6XSHU��������

���� $SSHOODQW� SURYLGHV� WKLV�&RXUW�ZLWK�QR� DUJXPHQW� DV� WR� KRZ�KHU� FODLP

ZLOO�EH�LUUHSDUDEO\�ORVW�LI�UHYLHZ�LV�SRVWSRQHG�XQWLO�ILQDO�MXGJPHQW���7R�VDWLVI\

WKLV�HOHPHQW��DQ�LVVXH�PXVW�DFWXDOO\�EH�ORVW�LI�UHYLHZ�LV�SRVWSRQHG���2UGHUV

WKDW� PDNH� D� WULDO� LQFRQYHQLHQW� IRU� RQH� SDUW\� RU� LQWURGXFH� SRWHQWLDO

LQHIILFLHQFLHV��LQFOXGLQJ�SRVW�WULDO�DSSHDOV�RI�RUGHUV�DQG�VXEVHTXHQW�UHWULDOV�

DUH�QRW�FRQVLGHUHG�DV�LUUHSDUDEO\�ORVW�� �6HH�&RPPRQZHDOWK�Y��-RKQVRQ�

����$��G������3D���������VWDWLQJ�WKDW�DQ�RUGHU�GHQ\LQJ�WKH�ULJKW�RI�FKRLFH�RI

FRXQVHO�LQ�D�FULPLQDO�FDVH�LV�QRW�ORVW�LI�UHYLHZ�LV�GHOD\HG�XQWLO�DIWHU�WULDO����$Q

LQWHUHVW�RU�LVVXH�PXVW�DFWXDOO\�GLVDSSHDU�GXH�WR�WKH�SURFHVVHV�RI�WULDO���6HH

,Q�UH�)RUG�0RWRU�&R�������)��G������������G�&LU���������KROGLQJ�WKDW�DQ

RUGHU� SHUPLWWLQJ� WKH� GLVFRYHU\� RI� PDWHULDOV� DOOHJHGO\� SURWHFWHG� E\� WKH

DWWRUQH\�FOLHQW�SULYLOHJH�ZLOO�EH�ORVW�LI�DQ�LPPHGLDWH�DSSHDO�LV�QRW�DOORZHG��

-RKQVRQ������$��G�DW������SHUPLWWLQJ�DQ�LQWHUORFXWRU\�DSSHDO�IURP�DQ�RUGHU

DOORZLQJ�FRXQVHO¶V�UHYLHZ�RI�VHDOHG�PHQWDO�KHDOWK�UHFRUGV��

���� 7KH�LVVXH�LQYROYHG�LQ�WKLV�RUGHU�RQ�DSSHDO�LQ�QR�ZD\�UHVHPEOHV�WKRVH

W\SHV�RI�RUGHUV�IRXQG�WR�FRQWDLQ�LVVXHV�WKDW�ZRXOG�EH�LUUHSDUDEO\�ORVW�LI�OHIW

XQWLO� ILQDO� MXGJPHQW�� �6HH�-RKQVRQ�� VXSUD��)RUG�� VXSUD�� � ,QVWHDG�� LI� WKH

WULDO� FRXUW� EHORZ� ILQDOO\� UXOHV� DJDLQVW� DSSHOODQW�� KHU� FODLP�V�� ZLOO� UHPDLQ

LQWDFW�DW�ILQDO�MXGJPHQW���$W�WKDW�WLPH��DSSHOODQW�FDQ�WKHQ�DSSURSULDWHO\�EULQJ
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WKLV� DSSHDO�� � +HQFH�� WKH� LQVWDQW� RUGHU� FDQQRW� HYHQ� EH� FKDULWDEO\

FKDUDFWHUL]HG�DV�FROODWHUDO�XQGHU�5XOH�����

���� $SSHDO�TXDVKHG�


