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7KLV�LV�DQ�DSSHDO�IURP�WKH�RUGHU�HQWHUHG�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV

RI�0RQWJRPHU\�&RXQW\�RQ�0DUFK����������ZKLFK�GHQLHG�DSSHOODQWV¶�SHWLWLRQ

WR� UHLQVWDWH� WKHLU� FRPSODLQW�� � +HUHLQ�� DSSHOODQWV� TXHVWLRQ�� ��� ³8QGHU

HTXLWDEOH�SULQFLSOHV��VKRXOG�QRW�D�FDVH�EH�UHLQVWDWHG�ZKHQ�GLVPLVVHG�E\�WKH

SURWKRQRWDU\�XQGHU�D�ORFDO�UXOH�RQ�>1RYHPEHU���������@�IRU�ODFN�RI�DFWLYLW\

ZKHQ� RII� GRFNHW� DFWLYLW\� WRRN� SODFH� RQ� >$XJXVW� ���� ����@�� OHVV� WKDQ� WZR

\HDUV�>SULRU�WR�GLVPLVVDO@��DEVHQW�SUHMXGLFH�WR�WKH�>DSSHOOHHV@��ZKR�KDG�QRW

PRYHG� WKH� FDVH� IRU� QRQ� SURV"´�� DQG� ��� ³6KRXOG� QRW� D� FOLHQW¶V� FDVH� EH

UHLQVWDWHG�ZKHQ�GLVPLVVHG�ZLWK�RQO\�DWWHPSWHG��EXW�QRW�DFWXDO��QRWLFH�WR�WKH

DWWRUQH\�RI�UHFRUG��DQ�XQLQVXUHG�VROR�SUDFWLWLRQHU��QRU�QRWLFH�WR�WKH�FOLHQW"´

$SSHOODQWV¶�%ULHI��S������8SRQ�UHYLHZ��ZH�ILQG�WKDW�WKH�ORZHU�FRXUW�DEXVHG�LWV

GLVFUHWLRQ�ZKHQ� LW� UHIXVHG� WR� UHLQVWDWH� DSSHOODQWV¶� FRPSODLQW�� � $FFRUGLQJO\�
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ZH�UHYHUVH�DQG�UHPDQG�IRU�SURFHHGLQJV�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI

WKLV�RSLQLRQ�

3UHVHQWO\�� DSSHOODQWV¶� FRPSODLQW� ZDV� GLVPLVVHG� SXUVXDQW� WR

0RQWJRPHU\� &RXQW\� /RFDO� 5XOH� ����� ZKLFK� LV� WKH� ORFDO� YHUVLRQ� RI

3D�5�-�$�������ZKLFK��LQ�SHUWLQHQW�SDUW��SURYLGHV�

�D� *HQHUDO� 3ROLF\�� � ,W� LV� WKH� SROLF\� RI� WKH� XQLILHG� MXGLFLDO
V\VWHP� WR� EULQJ� HDFK� S� HQGLQJ�PDWWHU� WR� D� ILQDO� FRQFOXVLRQ� DV
SURPSWO\� DV� SRVVLEOH� FRQVLVWHQWO\� ZLWK� WKH� FKDUDFWHU� RI� WKH
PDWWHU� DQG� WKH� UHVRXUFHV� RI� WKH� V\VWHP�� �:KHUH� D�PDWWHU� KDV
EHHQ� LQDFWLYH� IRU� DQ�XQUHDVRQDEOH� SHULRG� RI� WLPH�� WKH� WULEXQDO�
RQ�LWV�RZQ�PRWLRQ��VKDOO�HQWHU�DQ�DSSURSULDWH�RUGHU�WHUPLQDWLQJ
WKH�PDWWHU�

�E� 3ULPDU\�5HVSRQVLELOLW\�IRU�,PSOHPHQWDWLRQ�RI�3ROLF\�

��� (DFK�FRXUW�RI�FRPPRQ�SOHDV�LV�SULPDULO\�UHVSRQVLEOH�IRU�WKH
LPSOHPHQWDWLRQ�RI�WKH�SROLF\�H[SUHVVHG�LQ�VXEGLYLVLRQ��D��RI�WKLV
UXOH� DQG� LV� GLUHFWHG� WR� PDNH� ORFDO� UXOHV� RI� FRXUW� IRU� VXFK
SXUSRVHV�DSSOLFDEOH�WR�WKH�FRXUW�DQG�WR�WKH�FRPPXQLW\�FRXUW�RU
GLVWULFW�MXVWLFHV�RI�WKH�SHDFH�RI�WKH�MXGLFLDO�GLVWULFW�

��

�F� 0LQLPXP�6WDQGDUGV���%HIRUH�DQ\�RUGHU�WHUPLQDWLQJ� D
PDWWHU�RQ�WKH�JURXQG�RI�XQUHDVRQDEOH�LQDFWLYLW\� LV�HQWHUHG�� WKH
SDUWLHV� VKDOO� EH� JLYHQ� DW� OHDVW� ��� GD\V
� ZULWWHQ� QRWLFH� RI
RSSRUWXQLW\� IRU� KHDULQJ� RQ� VXFK� SURSRVHG� WHUPLQDWLRQ�� ZKLFK
QRWLFH�VKDOO�EH�JLYHQ�

�����,Q�SHUVRQ�RU�E\�PDLO�WR�WKH�ODVW�DGGUHVV�RI� UHFRUG�RI
WKH� SDUWLHV� RU� WKHLU� FRXQVHO� RI� UHFRUG� DQG� VHWWLQJ� IRUWK� D� EULHI
LGHQWLILFDWLRQ�RI�WKH�PDWWHU�WR�EH�WHUPLQDWHG��RU

�����%\�SXEOLFDWLRQ�LQ�WKH�PDQQHU�SURYLGHG�E\�UXOH�RI�FRXUW
LQ� WKH� OHJDO� QHZVSDSHU� GHVLJQDWHG� E\� UXOH� RI� FRXUW� IRU� WKH
SXEOLFDWLRQ� RI� OHJDO� QRWLFHV� LQ� DQ\� FDVH� ZKHUH� QRWLFH� E\� PDLO
FDQQRW�EH�JLYHQ�RU�KDV�EHHQ�UHWXUQHG�XQGHOLYHUHG�RU��ZKHUH�WKH
GRFNHW� RI� WKH�PDWWHU� VKRZV� QR� HYLGHQFH� RI� DFWLYLW\� GXULQJ� WKH
SUHYLRXV� WZR� \HDUV�� � $Q\� PDWWHU� WHUPLQDWHG� DIWHU� QRWLFH� E\
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SXEOLFDWLRQ�SXUVXDQW�WR�WKLV�SDUDJUDSK�PD\�EH�UHLQVWDWHG�E\�WKH
FRXUW� DIWHU� GLVPLVVDO� XSRQ� ZULWWHQ� DSSOLFDWLRQ� IRU� JRRG� FDXVH
VKRZQ�

3UHVHQWO\��WKH�ORZHU�FRXUW�KHDUG�DUJXPHQW�XSRQ�DSSHOODQWV¶�SHWLWLRQ�WR

UHLQVWDWH�WKHLU�FRPSODLQW�DQG�UHYLHZHG�DSSHOODQWV¶�SHWLWLRQ��DSSHOOHHV¶�DQVZHU

DQG�WKHLU�UHVSHFWLYH�PHPRUDQGD����7KHUHDIWHU��WKH�ORZHU�FRXUW�VHW�IRUWK�WKH

SURFHGXUDO�KLVWRU\�RI�WKH�FDVH�DV�IROORZV�

7KLV� LV� WKH� DSSHDO� RI� 3ODLQWLIIV�� 9DQDMD� 3�� 6HWW\� DQG
/DNVPDQ� 6HWW\�� IURP� WKH� FRXUW
V� ILQDO� RUGHU� RI� 0DUFK� ��� ����
GHQ\LQJ� WKHLU� SHWLWLRQ� WR� UHLQVWDWH� WKH� FRPSODLQW�� � 7KH� FDVH
FRPPHQFHG� LQ� $XJXVW�� ������ ZKHQ� 3ODLQWLIIV� ILOHG� WKH� LQVWDQW
DFWLRQ�DJDLQVW�'HIHQGDQWV��'RQDOG�-��.QHSS�	�-RQHV�([SUHVV��IRU
SHUVRQDO� LQMXULHV� WKH\� FODLPHG� UHVXOWHG� IURP� D� PRWRU� YHKLFOH
DFFLGHQW�FDXVHG�E\�'HIHQGDQWV�RQ�2FWREHU�����������3ODLQWLIIV�DW
DOO� WLPHV� ZHUH� UHSUHVHQWHG� E\� FRXQVHO�� � %HFDXVH� QR� DFWLYLW\
RFFXUUHG�RQ�WKH�GRFNHW�IRU�PRUH�WKDQ�WZR�\HDUV��RQ�6HSWHPEHU
���� ������ WKH� SURWKRQRWDU\� VHQW� 3ODLQWLIIV
� FRXQVHO� D� QRWLFH� RI
LQWHQW�WR�WHUPLQDWH�WKH�DFWLRQ�IRU�ODFN�RI�GRFNHW�DFWLYLW\�SXUVXDQW
WR� 0RQWJRPHU\� &RXQW\� /RFDO� 5XOH� ����� � 8QIRUWXQDWHO\�� DW� WKH
WLPH�WKH�QRWLFH�ZDV�VHQW��3ODLQWLIIV
�FRXQVHO�KDG�PRYHG�KLV�RIILFH
DQG� KDG� QRW� FRPSOLHG� ZLWK� 0RQWJRPHU\� &RXQW\� /RFDO� 5XOH
�����F�� UHTXLULQJ� KLP� WR� QRWLI\� WKH� &RXUW� $GPLQLVWUDWRU� RI� D
FKDQJH� RI� DGGUHVV�� � 1R� DFWLYLW\� VWDWXV� FHUWLILFDWH� KDYLQJ� EHHQ
ILOHG�� WKH� FDVH� ZDV� WHUPLQDWHG� RQ� 1RYHPEHU� ���� ����� DQG
UHPRYHG�IURP�DFWLYH�ILOHV�RQ�-DQXDU\����������

2Q� )HEUXDU\� ���� ������ FRXQVHO� ZDV� DGYLVHG� E\� WKH
UHIHUULQJ� DWWRUQH\�� ZKRP� 3ODLQWLIIV� KDG� FRQVXOWHG� WR� OHDUQ� WKH
VWDWXV�RI�WKHLU�FDVH��WKDW�LW�KDG�EHHQ�WHUPLQDWHG���2Q�0DUFK����
������ WKH� LQVWDQW� SHWLWLRQ� WR� UHLQVWDWH� WKH� FDVH� ZDV� ILOHG�� WR

����������������������������������
�� :H�QRWH�WKDW�WKH�ORZHU�FRXUW�GLG�QRW�FRQGXFW�DQ�HYLGHQWLDU\�KHDULQJ�LQ
WKLV�PDWWHU�� EXW� DSSDUHQWO\� DFFHSWHG� WKH� IDFWXDO� DYHUPHQWV� LQ� DSSHOODQWV¶
SHWLWLRQ�
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ZKLFK� 'HIHQGDQWV� ILOHG� D� UHVSRQVH�� � 7KH� FRXUW� GHQLHG� WKH
SHWLWLRQ��DQG�3ODLQWLIIV�ILOH�WKLV�WLPHO\�DSSHDO�

7ULDO�&RXUW�2SLQLRQ��SS�����

7KH� TXHVWLRQ� RI� � ZKHWKHU� DQ� DFWLRQ� KDV� EHHQ� SURSHUO\� WHUPLQDWHG

SXUVXDQW� WR� 3D�5�-�$�������� RU� LWV� ORFDO� UXOH� FRXQWHUSDUW�� UHVWV� ZLWKLQ� WKH

GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�DQG�ZLOO�QRW�EH�GLVWXUEHG�DEVHQW�DQ�DEXVH�RI�WKDW

GLVFUHWLRQ�RU�DQ�HUURU�RI�ODZ�� �-DFREV�Y��+DOORUDQ��BBB�3D��BBB��BBB�����

$��G� ������ ����� ������� �ZKHWKHU� QRQ� SURV� ZDV� SURSHUO\� JUDQWHG� IRU

SODLQWLII¶V� IDLOXUH� WR�SURVHFXWH�KLV�DFWLRQ�ZLWKLQ�D� UHDVRQDEOH�SHULRG� RI� WLPH

UHVWV�ZLWKLQ�WKH�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW���6KRSH�Y��(DJOH��BBB�3D��BBB�

BBB������$��G��������������������DSSO\LQJ�DEXVH�RI�GLVFUHWLRQ�VWDQGDUG�VHW

IRUWK� LQ� -DFREV�� VXSUD�� ZKHUH� FRPSODLQW� GLVPLVVHG� SXUVXDQW� WR� 3D�5�-�$�

�������0DULQR�Y��+DFNPDQ��BBB�3D��BBB��BBB�Q��������$��G�����������

Q��� ������� �VDPH��� 6DPDUDV� Y�� +DUWZLFN�� ���� $��G� ���� ��� �3D�6XSHU�

������

2QFH� D� FDVH� KDV� EHHQ� WHUPLQDWHG� SXUVXDQW� WR� ORFDO� UXOH
HQDFWHG�SXUVXDQW� WR� 3D�5�-�$�������� WKH�EXUGHQ� UHVWV� XSRQ� WKH
IRUPHU� SODLQWLII� WR� GHPRQVWUDWH� WKDW� WKHUH� LV� ³JRRG� FDXVH´� IRU
UHDFWLYDWLQJ� WKH� FDVH�� � ,Q� RUGHU� WR� VXFFHVVIXOO\� VHW� DVLGH� WKH
WHUPLQDWLRQ�RI�DQ�DFWLRQ��WKH�DJJULHYHG�SDUW\�PXVW�GHPRQVWUDWH
WKDW�� ���� WKH� SHWLWLRQ� IRU� UHDFWLYDWLRQ� ZDV� WLPHO\� ILOHG�� ���� D
UHDVRQDEOH�H[SODQDWLRQ�H[LVWV� IRU� WKH�GRFNHW� LQDFWLYLW\�� DQG����
IDFWV�H[LVW�VXSSRUWLQJ�D�PHULWRULRXV�FDXVH�RI�DFWLRQ���&OLQJHU�>Y�
7LOOH\@������3D�6XSHU��DW�������������$��G�DW�����

6DPDUDV������$��G�DW�����VHH�DOVR�0DWXVRZ�Y��=LHJHU������$��G������

������3D�&PZOWK��������
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8SRQ�DSSOLFDWLRQ�RI�WKH�³JRRG�FDXVH´�VWDQGDUG�WR�WKH�SURFHGXUDO�IDFWV

RI�WKLV�FDVH��WKH�ORZHU�FRXUW�VWDWHG�

3ODLQWLIIV
�FRXQVHO�DUJXHV� WKDW�DV�KH�GLG�QRW�NQRZ� WKH�FDVH�KDG
DFWXDOO\� EHHQ� WHUPLQDWHG� XQWLO� ODWH� )HEUXDU\�� ������ ZKHQ� WKH
DWWRUQH\�ZKR� UHIHUUHG�WKH�FDVH�FRPPXQLFDWHG� WKLV� IDFW� WR�KLP�
WKH�UHLQVWDWHPHQW�UHTXHVW�ILOHG�ZLWKLQ�RQH�PRQWK�IURP�WKDW�WLPH
FDQ�EH�FRQVLGHUHG�WLPHO\�ILOHG���$EVHQW�DQ\�UHFRUG�HYLGHQFH�WKDW
VXIILFLHQW� QRWLFH� RI� WKH� LPPLQHQW� WHUPLQDWLRQ� ZDV� QRW� SURYLGHG
E\� WKH� WULDO� FRXUW� DQG� WKDW� FRXQVHO� ZDV� XQDZDUH� RI� WKH
WHUPLQDWLRQ� GXH� RQO\� WR� KLV� RZQ� QHJOHFW�� 3ODLQWLIIV� KDYH� QRW
VKRZQ� WKDW� WKH�SHWLWLRQ� ILOHG� IRXU�PRQWKV� DIWHU� WKH� WHUPLQDWLRQ
ZDV�WLPHO\�

7ULDO�&RXUW�2SLQLRQ��S����

2XU� UHYLHZ�RI� WKH�IDFWV�DQG� UHOHYDQW�FDVH� ODZ� UHYHDOV� WKDW� WKH� ORZHU

FRXUW¶V�UHDVRQLQJ�ZDV�IDXOW\���$V�VHW�IRUWK�LQ�6WULQJHU�Y��.D\WHV������$��G

�����3D�6XSHU��������

,Q�WKRVH�FDVHV��VXFK�DV�WKH�RQH�VXE�MXGLFH��ZKHUH�WKH�UHTXLVLWH
QRWLFH�KDV� QRW� EHHQ� SURYLGHG��ZH� EHOLHYH� WKH�PRVW� UHDVRQDEOH
SURFHGXUH� LV� WR� GHFLGH� WKH� TXHVWLRQ� RI� WKH� SURPSWQHVV� RI� WKH
SHWLWLRQ� RQ� WKH� EDVLV� RI� WKH� GDWH� ZKHQ� WKH� SODLQWLII� UHFHLYHG
DFWXDO�QRWLFH��HLWKHU� IURP�WKH�SURWKRQRWDU\�RU�RWKHUZLVH��RI� WKH
GLVPLVVDO�RI� WKH�DFWLRQ�� � ,I� WKH�FRXUW�GHWHUPLQHV� WKDW�XQGHU�WKH
FLUFXPVWDQFHV� WKH� SHWLWLRQ� WR� UHLQVWDWH� KDV� EHHQ� WLPHO\� ILOHG�
WKHQ� LW� VKRXOG� SURFHHG� WR� GHWHUPLQH� ZKHWKHU� WKH� RWKHU� WZR
FRQGLWLRQV� QHFHVVDU\� WR� GHPRQVWUDWH� JRRG� FDXVH� KDYH� EHHQ
VKRZQ�� � ,QVWDQWO\�� DV� QRWHG� HDUOLHU�� WKH� ORZHU� FRXUW� GHHPHG� LW
XQQHFHVVDU\�WR�UHDFK�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�FRQGLWLRQV�VHW
IRUWK� LQ� WKH� ,QWHUQDWLRQDO� 7HOHSKRQH� >Y�� 3KLODGHOSKLD
(OHF��&R�������$��G������3D�6XSHU�������@�FDVH�IRU�HVWDEOLVKLQJ
JRRG�FDXVH�KDG�EHHQ�VDWLVILHG���$V�VWDWHG�DERYH��ZH�ILQG�WKLV�WR
EH� HUURU�� � ,W� LV� RXU� FRQFOXVLRQ� WKDW� WKH� FRXUW� EHORZ�PXVW
GHFLGH� ZKHWKHU� SODLQWLII� KDV� VDWLVILHG� WKRVH� FRQGLWLRQV�
EHDULQJ�LQ�PLQG�WKDW�WKH�TXHVWLRQ�RI�WKH�WLPHOLQHVV�RI�WKH
SHWLWLRQ� WR� UHLQVWDWH� PXVW� EH� PHDVXUHG� IURP� WKH� GDWH
SODLQWLII� ILUVW� DFWXDOO\� OHDUQHG� WKDW� KHU� DFWLRQ� KDG� EHHQ
GLVPLVVHG�
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6WULQJHU������$��G�DW������HPSKDVLV�DGGHG��IRRWQRWHV�RPLWWHG���0DWXVRZ�

����$��G�DW�������VHH�DOVR�0DUWLQ�Y��*UDQGYLHZ�+RVSLWDO������$��G�����

�����3D�6XSHU��������

3UHVHQWO\��QRWLFH�RI�WKH�SURSRVHG� WHUPLQDWLRQ�ZDV�VHQW� WR� WKH�IRUPHU

RIILFH�RI�DSSHOODQWV¶�FRXQVHO��� �$SSDUHQWO\��LW�LV�XQGLVSXWHG�WKDW�FRXQVHO�GLG

QRW�UHFHLYH�WKLV�QRWLFH�EHFDXVH�KLV�DGGUHVV�KDG�FKDQJHG��DQG�KH�KDG�IDLOHG

WR� SURYLGH� WKH� FRXUW� DGPLQLVWUDWRU� ZLWK� KLV� QHZ� DGGUHVV� LQ� YLRODWLRQ� RI

0RQWJRPHU\� &RXQW\� /RFDO� 5XOH� �����F��� � 7KH� ORZHU� FRXUW� UHDVRQHG� WKDW

DSSHOODQWV�KDG�IDLOHG�WR�GHPRQVWUDWH�WKDW�VXIILFLHQW�QRWLFH�ZDV�QRW�SURYLGHG

EHFDXVH� LW� ZDV� WKHLU� FRXQVHO¶V� RZQ� QHJOHFW� ZKLFK� FDXVH� WKHLU� ODFN� RI

NQRZOHGJH�RI�WKH�SHQGLQJ�WHUPLQDWLRQ���7KHUHIRUH��WKH�ORZHU�FRXUW�IRXQG�WKDW

DSSHOODQWV¶�SHWLWLRQ�WR�UHLQVWDWH��ZKLFK�ZDV�ILOHG�DSSUR[LPDWHO\� IRXU�PRQWKV

DIWHU� WKH� FDVH� ZDV� WHUPLQDWHG�� ZDV� QRW� ILOHG� LQ� D� WLPHO\� PDQQHU�

$FFRUGLQJO\��WKH�ORZHU�FRXUW�GLVPLVVHG�DSSHOODQWV¶�SHWLWLRQ�WR�UHLQVWDWH�

:H�ILQG�WKDW�ORZHU�FRXUW¶V�GHFLVLRQ�ZDV�HUURQHRXV�EHFDXVH�LW�IDLOHG�WR

DFFRXQW� IRU� RXU� ORQJ�VWDQGLQJ� KROGLQJ� WKDW� ³>Z@KHUH� WKH� SODLQWLII� GRHV� QRW

UHFHLYH� QRWLFH� RI� WKH� SHQGLQJ� WHUPLQDWLRQ�� WKH� TXHVWLRQ� RI� WLPHOLQHVV� LV

UHVROYHG�E\�ORRNLQJ�WR� µWKH�GDWH�ZKHQ� WKH�SODLQWLII� UHFHLYHG�DFWXDO�QRWLFH�

HLWKHU� IURP�WKH�SURWKRQRWDU\�RU�RWKHUZLVH��RI� WKH�GLVPLVVDO�RI� WKH� DFWLRQ�¶´

0DUWLQ�� ���� $��G� DW� ����� TXRWLQJ�6WULQJHU�� ���� $��G� DW� ����� � 6LQFH� WKH

����������������������������������
�� :H� QRWH� WKDW� D� FRS\� RI� WKH� QRWLFH� GRHV� QRW� DSSHDU� LQ� WKH� UHFRUG�
DOWKRXJK�WKH�GRFNHW�GRHV�LQGLFDWH�WKDW�D�³QRWLFH�WR�WHUPLQDWH´�ZDV�VHQW�RQ
6HSWHPEHU�����������DQG�WKH�FDVH�ZDV�WHUPLQDWHG�RQ�1RYHPEHU����������
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QRWLFH� FRXOG� QRW� EH� SURSHUO\� GHOLYHUHG� WR� FRXQVHO¶V� IRUPHU� DGGUHVV�� ZH

SUHVXPH�LW�ZDV�UHWXUQHG�WR�WKH�FRXUW�DV�³XQGHOLYHUHG�´��,Q�VXFK�D�VLWXDWLRQ�

WKH� FRXUW�PXVW� WKHQ� SURYLGH� QRWLFH� E\� SXEOLFDWLRQ� LQ� WKH� OHJDO� QHZVSDSHU

GHVLJQHG� E\� ORFDO� UXOH�� � 3D�5�-�$�� �����F������ � 0RQWJRPHU\� &RXQW\� /RFDO

5XOH�����PXVW�PHHW�WKHVH�PLQLPXP�SURFHGXUDO�VWDQGDUGV�RI�3D�5�-�$������

EHIRUH�D�FRPSODLQW�PD\�EH�GLVPLVVHG�IRU�LQDFWLYLW\���6DPDUDV������$��G�DW

���� � 3UHVHQWO\�� WKHUH� LV� QR� LQGLFDWLRQ� LQ� WKH� UHFRUG� WKDW� DSSHOODQWV¶� ZHUH

SURYLGHG�QRWLFH�E\�SXEOLFDWLRQ���5DWKHU��WKH�UHFRUG�VXJJHVWV��DV�IRXQG�E\�WKH

ORZHU� FRXUW�� WKDW� DSSHOODQWV¶� FRXQVHO� GLG� QRW� OHDUQ� RI� WKH� FDVH¶V� GLVPLVVDO

XQWLO� ODWH� )HEUXDU\� RI� ������ ZKHQ� WKH� UHIHUULQJ� FRXQVHO� DGYLVHG� SUHVHQW

FRXQVHO�WKDW�WKH�FDVH�KDG�EHHQ�WHUPLQDWHG�RQ�1RYHPEHU�����������

6LQFH�WKHUH�LV�QR�HYLGHQFH�LQ�WKH�UHFRUG�WR�VXJJHVW�WKDW�DSSHOODQWV�RU

WKHLU� FRXQVHO� KDG� DFWXDO� QRWLFH� RI� WKH� WHUPLQDWLRQ� XQWLO� ODWH� )HEUXDU\� RI

������WKH�FRUUHFW�TXHVWLRQ�EHIRUH�WKH�ORZHU�FRXUW�ZDV�ZKHWKHU�WKH�SHWLWLRQ

WR�UHLQVWDWH�ZDV�WLPHO\�ILOHG�LQ�OLJKW�RI�WKH�GDWH�RI�DFWXDO�QRWLFH��)HEUXDU\����

������ QRW� ZKHWKHU� WKH� SHWLWLRQ� ZDV� WLPHO\� LQ� UHODWLRQ� WR� WKH� GDWH� RI

WHUPLQDWLRQ�� 1RYHPEHU� ���� ������ � 7KLV� ZDV� SUHFLVHO\� WKH� KROGLQJ� RI� WKH

&RPPRQZHDOWK� &RXUW� LQ� 0DWXVRZ�� VXSUD�� EDVHG� XSRQ� DOPRVW� LGHQWLFDO

����������������������������������
�� $SSHOODQWV� DVVHUW� WKDW� FRXQVHO� GLG� QRW� OHDUQ� WKDW� WKH� FDVH� ZDV
GLVPLVVHG� XQWLO� )HEUXDU\� ���� ������ ZKHQ� WKH� UHIHUUDO� DWWRUQH\� LQIRUPHG
FRXQVHO�WKDW�KH�KDG� UHFHLYHG�D� OHWWHU� IURP�GHIHQVH�FRXQVHO� FRQFHUQLQJ� WKH
WHUPLQDWLRQ�
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IDFWV���7KHUHLQ��WKH�0RQWJRPHU\�&RXQW\�&RXUW�PDLOHG�LWV�QRWLFH�WR�WHUPLQDWH

SXUVXDQW� WR� /RFDO� 5XOH� ���� WR� SODLQWLII¶V� FRXQVHO¶V� DGGUHVV� RI� UHFRUG�

8QIRUWXQDWHO\�� WKH�QRWLFH�ZDV� UHWXUQHG� ³XQGHOLYHUHG´� EHFDXVH� FRXQVHO� KDG

PRYHG� KLV� RIILFH� ZLWKRXW� QRWLI\LQJ� WKH� FRXUW� DGPLQLVWUDWRU� LQ� YLRODWLRQ� RI

/RFDO�5XOH� ������ � 7KH� FRXUW� GLG� QRW� WKHQ� SURYLGH�QRWLFH� YLD� SXEOLFDWLRQ� LQ

YLRODWLRQ� RI� 3D�5�-�$�� �����F������ � 1HYHUWKHOHVV�� WKH� FRXUW� GLVPLVVHG� WKH

DFWLRQ�� �7KLUW\�PRQWKV�DIWHU�WKH�GLVPLVVDO��EXW� ³LPPHGLDWHO\´�DIWHU� OHDUQLQJ

WKH� FDVH� KDG� EHHQ� GLVPLVVHG�� FRXQVHO� ILOHG� D� SHWLWLRQ� WR� UHLQVWDWH� WKH

FRPSODLQW���%DVHG�RQ�WKRVH�IDFWV��WKH�&RPPRQZHDOWK�&RXUW�VWDWHG�

5XOH������SURYLGHV�WKDW�ZKHQ�WKH�PDLOHG�QRWLFH�LV�UHWXUQHG
XQGHOLYHUHG��WKH�3URWKRQRWDU\�PXVW�JLYH�QRWLFH�E\�SXEOLFDWLRQ�LQ
D�OHJDO�QHZVSDSHU���%HFDXVH�DQ\RQH�ZKR�KDV�ILOHG�D�OHJDO�DFWLRQ
KDV�WKH�REOLJDWLRQ�WR�PRQLWRU�ZKHUH�OHJDO�QRWLFHV�DUH�SXEOLVKHG�
QRWLFH�RI�SXEOLFDWLRQ�DYRLGV�KDYLQJ�WR�GHWHUPLQH�ZK\�WKH�PDLOHG
QRWLFH�ZDV� UHWXUQHG�� �� ���� �%HFDXVH� WKH� IDLOXUH� WR�QRWLI\� WKH
FRXUW� RI� D� FKDQJH� RI� DGGUHVV� GRHV� QRW� DFW� WR� LPSXWH
QRWLFH�� DQG� WKH� 0RWLRQ� WR� 5HLQVWDWH� ZDV� ILOHG
³LPPHGLDWHO\´�DIWHU� WKH\�KDG�DFWXDO�QRWLFH�� LW�ZDV�WLPHO\
ILOHG�

0DWXVRZ������$��G�DW�������HPSKDVLV�DGGHG��

6LPLODUO\�� ZH� ILQG� WKDW� WKH� ORZHU� FRXUW� VKRXOG� KDYH� GHWHUPLQHG

ZKHWKHU� WKH�SHWLWLRQ� WR� UHLQVWDWH�ZDV� ILOHG� LQ� D� WLPHO\�PDQQHU� EDVHG�XSRQ

WKH� GDWH� RI� DFWXDO� QRWLFH�� )HEUXDU\� ���� ������ GHVSLWH� FRXQVHO¶V� IDLOXUH� WR

DGYLVH�WKH�FRXUW�RI�KLV�FKDQJH�RI�DGGUHVV��

����������������������������������
�� 7KH�SUHVHQW�FDVH�LV�UHDGLO\�GLVWLQJXLVKHG�IURP�WKH�FDVH�RI�&OLQJHU�Y�
7LOOH\������$��G������3D�6XSHU���������ZKLFK�DSSHOOHHV�FLWH�� �7KHUHLQ�� WKH
SODLQWLII� ZDV� SURYLGHG� QRWLFH� RI� WKH� LQWHQW� WR� WHUPLQDWH� KHU� FDVH� YLD
SXEOLFDWLRQ�LQ�DFFRUGDQFH�ZLWK�3D�5�-�$�������F�������:H�DIILUPHG�WKH�ORZHU
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$FFRUGLQJO\�� ZH� ILQG� WKDW� ORZHU� FRXUW� HUUHG� ZKHQ� LW� GLVPLVVHG

DSSHOODQWV¶� SHWLWLRQ� WR� UHLQVWDWH� DV� XQWLPHO\�� DQG� ZH� UHYHUVH� WKH� RUGHU

GHQ\LQJ�DSSHOODQWV¶�UHTXHVW�IRU�UHLQVWDWHPHQW�RI�WKHLU�FRPSODLQW�� �+RZHYHU�

WKLV�GRHV�QRW�PHDQ�WKDW�DSSHOODQWV¶�FRPSODLQW�PXVW�EH�UHLQVWDWHG�� �5DWKHU�

XSRQ� UHPDQG�� WKH� ORZHU� FRXUW� PXVW� ILUVW� DGGUHVV� WKH� FRUUHFW� TXHVWLRQ�

ZKHWKHU� WKH� SHWLWLRQ� WR� UHLQVWDWH�� ILOHG� OHVV� WKDQ� RQH� PRQWK� DIWHU� DFWXDO

QRWLFH��ZDV�WLPHO\���,I�WKH�FRXUW�GHWHUPLQHV�WKH�SHWLWLRQ�ZDV�WLPHO\��WKHQ�LW

PXVW� GHFLGH� ZKHWKHU� D� UHDVRQDEOH� H[SODQDWLRQ� H[LVWV� IRU� WKH� GHOD\� LQ

SURVHFXWLRQ� RI� WKH� DFWLRQ� DQG� ZKHWKHU� IDFWV� H[LVW� ZKLFK� VXSSRUW� D

PHULWRULRXV� FDXVH� RI� DFWLRQ�� �0DULQR�� ���� $��G� DW� ������0DWXVRZ�� ���

$��G�DW� ������ � 2QO\� LI� DOO� WKUHH� TXHVWLRQV� DUH� DQVZHUHG� LQ� WKH� DIILUPDWLYH

VKRXOG�DSSHOODQWV¶�FRPSODLQW�EH�UHLQVWDWHG�

2UGHU� UHYHUVHG�� �&DVH� UHPDQGHG� IRU� SURFHHGLQJV� FRQVLVWHQW�ZLWK� WKH

SURYLVLRQV�RI�WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�

�������������������������������������������������������������������������������������������������������������
FRXUW¶V� GHFLVLRQ� WKDW� WKH�SHWLWLRQ� WR� UHLQVWDWH�ZDV�QRW� WLPHO\� ILOHG�ZKHUH� LW
ZDV� ILOHG� HLJKW� GD\V� DIWHU� FRXQVHO� OHDUQHG�RI� WKH�GLVPLVVDO�� EXW�PRUH� WKDQ
WZR� DQG� RQH�KDOI� \HDUV� DIWHU� QRWLFH� ZDV� SXEOLVKHG� DQG� WKH� FDVH� ZDV
WHUPLQDWHG���:H�UXOHG�WKDW�FRXQVHO¶V�IDLOXUH�WR�UHDG�WKH�OHJDO�QHZVSDSHU�IRU
WKH�FRXUW�LQ�ZKLFK�WKH�FDVH�ZDV�SHQGLQJ�GLG�QRW�H[FXVH�SODLQWLII¶V�IDLOXUH�WR
ILOH� D� WLPHO\� UHSO\� WR� WKH� QRWLFH� WR� WHUPLQDWH�� &OLQJHU�� ���� $��G� DW� ����
+HUHLQ��DSSHOODQWV�GLG�QRW� UHFHLYH�WKH�EHQHILW�RI�QRWLFH� E\�SXEOLFDWLRQ�� DQG
WKHUHIRUH�� WKH\� GLG� QRW� UHFHLYH� DFWXDO� QRWLFH� RI� WKH� WHUPLQDWLRQ� XQWLO� RQH
PRQWK�EHIRUH�ILOLQJ�RI�WKHLU�SHWLWLRQ�WR�UHLQVWDWH�


