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��� $SSHOODQW�&DOYLQ�%XWOHU�DSSHDOV�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG

RQ� 0DUFK� ���� ������ LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� 'HODZDUH� &RXQW\�

IROORZLQJ�KLV�FRQYLFWLRQ�RI�YROXQWDU\�PDQVODXJKWHU����:H�DIILUP�

��� 7KH� UHFRUG� UHYHDOV� WKH� IROORZLQJ�� 2Q� )HEUXDU\� ���� ������ 6WHSKDQLH

&ODUN�ZDV�VKRW�ZKLOH� LQVLGH�D� UHVLGHQFH�VKH� VKDUHG�ZLWK� DSSHOODQW� DQG�KHU

WZR�VRQV���7KH�EXOOHW�HQWHUHG�KHU�OHIW�FKHHN�DQG�H[LWHG�WKH�ULJKW�VLGH�RI�KHU

QHFN���7ZR�GD\V�ODWHU��VKH�GLHG�DV�D�UHVXOW�RI�WKH�JXQVKRW�ZRXQG���2Q�0DUFK

���������D�FULPLQDO�FRPSODLQW�ZDV�ILOHG�DQG�FKDUJHG�DSSHOODQW�ZLWK�PXUGHU

DQG�UHODWHG�RIIHQVHV��SRVVHVVLRQ�RI�DQ�LQVWUXPHQW�RI�FULPH�DQG�SRVVHVVLRQ�RI

D�SURKLELWHG�RIIHQVLYH�ZHDSRQ���$SSHOODQW�ILOHG�DQ�RPQLEXV�SUHWULDO�PRWLRQ�WR

����������������������������������
� ���3D�&�6�$���������
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VXSSUHVV�� � $� KHDULQJ� ZDV� KHOG� RQ� -DQXDU\� ���� ������ DQG� WKH� PRWLRQ� WR

VXSSUHVV�ZDV�GHQLHG�� �$SSHOODQW�DOVR� ILOHG�D�PRWLRQ� LQ� OLPLQH� WKDW� WKH� WULDO

FRXUW� GHQLHG� LQ� SDUW� DQG� JUDQWHG� LQ� SDUW�� � $� MXU\� FRQYLFWHG� DSSHOODQW� RI

YROXQWDU\� PDQVODXJKWHU� RQ� -DQXDU\� ���� ������ DQG� KH� ZDV� VXEVHTXHQWO\

VHQWHQFHG�WR���ò�WR����\HDUV� LPSULVRQPHQW�DQG�RUGHUHG� WR�SD\�FRVWV�DQG

UHVWLWXWLRQ�LQ�WKH�VXP�RI�������������7KLV�DSSHDO�IROORZHG�

��� $SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXHV�IRU�RXU�FRQVLGHUDWLRQ�

��� :KHWKHU� WKH� VXSSUHVVLRQ� FRXUW� HUUHG� E\� GHQ\LQJ
DSSHOODQW¶V� PRWLRQ� WR� VXSSUHVV� WKH� IUXLWV� RI� DQ� LOOHJDO
DUUHVW"

��� :KHWKHU� WKH� WULDO� FRXUW� VKRXOG� KDYH� JUDQWHG� DSSHOODQW¶V
PRWLRQ� LQ� OLPLQH� WR� SUHFOXGH� WKH� WHVWLPRQ\� RI� 3DPHOD
:KLWH��5RGQH\�&ODUN�DQG�-DUHG�0RQN��DOO�RI�ZKRP�WHVWLILHG
UHJDUGLQJ� DSSHOODQW¶V� SULRU� EDG� FRQGXFW�DFWV� ZLWK� WKH
YLFWLP"

��� :KHWKHU� WKH� YHUGLFW� ZDV� DJDLQVW� WKH� ZHLJKW� RI� WKH
HYLGHQFH"

%ULHI�RI�$SSHOODQW�DW���

��� )LUVW�� ZH� FRQVLGHU� ZKHWKHU� WKH� ORZHU� FRXUW� HUUHG� ZKHQ� LW� GHQLHG

DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV�WKH�IUXLWV�RI�KLV�GHWHQWLRQ�RQ�WKH�GD\�RI�WKH

VKRRWLQJ���:KHQ�UHYLHZLQJ�DQ�RUGHU�GHQ\LQJ�D�PRWLRQ�WR�VXSSUHVV��ZH�PXVW

GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH� ORZHU� FRXUW¶V� ILQGLQJV� RI� IDFW�

&RPPRQZHDOWK�Y��)UDQN������$��G�������������3D��6XSHU��������� � ,I� LW

GRHV�� ZH� DUH� ERXQG� E\� VXFK� ILQGLQJV� DQG� PD\� UHYHUVH� RQO\� LI� WKH� OHJDO

FRQFOXVLRQV�GUDZQ� WKHUHIURP�DUH� HUURQHRXV�� �,G�� �2XU� UHYLHZ� LV� OLPLWHG� WR

FRQVLGHULQJ�WKH�HYLGHQFH�RI�WKH�SURVHFXWLRQ¶V�ZLWQHVVHV�DQG�VR�PXFK�RI�WKH



-��$��������

�����

HYLGHQFH� RI� WKH� GHIHQVH� DV�� IDLUO\� UHDG� LQ� WKH� FRQWH[W� RI� WKH� UHFRUG� DV� D

ZKROH��UHPDLQV�XQFRQWUDGLFWHG���,G�

��� 7KH� VXSSUHVVLRQ� KHDULQJ� WUDQVFULSW� GLVFORVHV� WKH� IROORZLQJ� DERXW� WKH

HYHQWV�VXUURXQGLQJ�DSSHOODQW¶V�LQLWLDO�GHWHQWLRQ��6HYHUDO�SROLFH�YHKLFOHV�ZHUH

GLVSDWFKHG�WR�DSSHOODQW¶V� UHVLGHQFH�DW�DSSUR[LPDWHO\�QRRQ�RQ�)HEUXDU\����

�������3ROLFH�GLVSDWFK�KDG�QRWLILHG�WKH�UHVSRQGLQJ�RIILFHUV�WKDW�D�ZRPDQ�KDG

EHHQ�VKRW�LQ�WKH�KHDG�LQVLGH�WKH�UHVLGHQFH���:KLOH�WUDYHOLQJ�WR�WKH�UHVLGHQFH�

WKH�RIILFHUV�UHFHLYHG�D�VHFRQG�PHVVDJH� IURP�SROLFH�GLVSDWFK� WKDW� WKH�DFWRU

PLJKW�VWLOO�EH�RQ�WKH�VFHQH���7KH�ILUVW�SROLFH�YHKLFOHV�DUULYHG�DSSUR[LPDWHO\

WZR�WR�WKUHH�PLQXWHV�DIWHU�WKH�LQLWLDO�UDGLR�DOHUW�

��� $V� WKH� RIILFHUV� DSSURDFKHG� WKH� UHVLGHQFH�� WKH\�QRWLFHG�PRYHPHQW� LQ

WKH�YHQHWLDQ�EOLQGV�RI�RQH�RI�WKH�ZLQGRZV�� �$V�WKH\�FRQWLQXHG�WRZDUGV�WKH

IURQW�GRRU�WKH\�VDZ�DSSHOODQW�WKURXJK�WKH�JODVV�SRUWLRQ�RI�WKH�VWRUP�GRRU�

7KH�RIILFHUV�RUGHUHG�DSSHOODQW�WR�SXW�KLV�KDQGV�XS�DQG�FRPH�RXW�WKURXJK�WKH

GRRU���$SSHOODQW�FRPSOLHG�DQG�ZDV�IULVNHG��KDQGFXIIHG�DQG�SODFHG�LQ�WKH�UHDU

VHDW�RI�DQ�XQPDUNHG�SROLFH�YHKLFOH�GULYHQ�E\�&KLHI�'RQDOG�0ROLQHX[�RI� WKH

<HDGRQ�%RURXJK�3ROLFH�'HSDUWPHQW�� �%RWK�RI� WKH�YHKLFOH¶V� UHDU�GRRUV�ZHUH

FORVHG�EXW�RSHUDEOH�IURP�WKH�LQVLGH����&KLHI�0ROLQHX[�VDW�LQ�WKH�GULYHU¶V�VHDW

ZLWK� WKH� IURQW�� GULYHU¶V�VLGH� GRRU� RSHQ� DQG� DVNHG� DSSHOODQW� ZKR� KH� ZDV�

ZKHWKHU� KH� OLYHG� DW� WKH� UHVLGHQFH� DQG� ZKHWKHU� DQ\RQH� HOVH� OLYHG� WKHUH�

����������������������������������
�� 7KH� WHVWLPRQ\� DW� WKH� KHDULQJ� GRHV� QRW� UHYHDO� ZKHWKHU� WKH� YHKLFOH¶V
UHDU�GRRUV�ZHUH�ORFNHG�
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$SSHOODQW� WROG�&KLHI�0ROLQHX[�KLV� QDPH� DQG� WKDW� KH� OLYHG� DW� WKH� UHVLGHQFH

ZLWK�6WHSKDQLH�&ODUN�

��� $W� WKDW� SRLQW�� 'HWHFWLYH� :LOOLDP� &RVWHOOR�� DOVR� RI� WKH� <HDGRQ� 3ROLFH

'HSDUWPHQW�� FDPH� IURP� WKH� KRXVH� DQG� WROG� &KLHI� 0ROLQHX[� WKDW� D� ZRPDQ

KDG� LQGHHG� EHHQ� VKRW�� � &KLHI� 0ROLQHX[� WKHQ� JDYH� DSSHOODQW� 0LUDQGD

ZDUQLQJV��� � $SSHOODQW� WROG� &KLHI�0ROLQHX[� WKDW� KH�ZDV�ZLOOLQJ� WR�ZDLYH� KLV

ULJKWV� DQG� DQVZHU� WKH� &KLHI¶V� TXHVWLRQV�� � 6XEVHTXHQWO\�� DSSHOODQW� DGYLVHG

WKH�&KLHI�WKDW�KH�KDG�OLYHG�DW�WKH�UHVLGHQFH�IRU����\HDUV��DQG�WKDW�6WHSKDQLH

&ODUN� DQG� KHU� WZR� VRQV� DOVR� OLYHG� DW� WKH� UHVLGHQFH�� � ,Q� UHVSRQVH� WR� WKH

&KLHI¶V�UHTXHVW�WR�H[SODLQ�ZKDW�KDSSHQHG��DSSHOODQW�VDLG�WKDW�KH�ZDV�LQ�EHG

ZKHQ�0V��&ODUN�FDPH�KRPH���$SSHOODQW�ZDV�VXUSULVHG�E\�0V��&ODUN¶V�DUULYDO

EHFDXVH�KH�EHOLHYHG�VKH�ZDV�VXSSRVHG�WR�EH�DW�ZRUN���$Q�DUJXPHQW�HQVXHG�

DQG�0V��&ODUN�UHWULHYHG�D�JXQ�IURP�WKH�EHGURRP�DUHD���7KH�FRXSOH�VWUXJJOHG

RYHU�WKH�JXQ�LQ�WKH�KDOOZD\�RXWVLGH�WKH�EHGURRP�DQG�LW�GLVFKDUJHG��VWULNLQJ

0V��&ODUN���$IWHU�DSSHOODQW�ILQLVKHG�KLV�H[SODQDWLRQ��&KLHI�0ROLQHX[�LQIRUPHG

KLP�WKDW�KH�ZRXOG�EH�WDNHQ�WR�SROLFH�KHDGTXDUWHUV�IRU�IXUWKHU�TXHVWLRQLQJ�

��� $W�SROLFH�KHDGTXDUWHUV��&KLHI�0ROLQHX[�QRWLFHG�D�VSRW�RI�EORRG�RQ�WKH

ULJKW�VLGH�RI�DSSHOODQW¶V�KHDG��QHDU�KLV�HDU���7KH�&KLHI�WKHQ�DGYLVHG�DSSHOODQW

KH� ZDQWHG� WR� DVN� KLP� DGGLWLRQDO� TXHVWLRQV� FRQFHUQLQJ� WKH� LQFLGHQW�� DQG�

XVLQJ�D�IRUP�UHJXODUO\�XVHG�E\�WKH�SROLFH�GHSDUWPHQW��DJDLQ�JDYH�DSSHOODQW

0LUDQGD�ZDUQLQJV�� � $SSHOODQW� VLJQHG� DQG� GDWHG� WKH� IRUP�� � $SSHOODQW� DOVR

����������������������������������
�� 0LUDQGD�Y��$UL]RQD������8�6�������������
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VLJQHG� DQG� GDWHG� D� ³FRQVHQW� WR� VHDUFK´� IRUP�� DXWKRUL]LQJ� WKH� SROLFH� WR

VHDUFK�KLV�UHVLGHQFH���&KLHI�0ROLQHX[�WKHQ�WROG�DSSHOODQW�WKDW�KH�ZDQWHG�WR

WDNH� D� IRUPDO� VWDWHPHQW� IURP� KLP� XVLQJ� D� WDSH� UHFRUGHU�� � +RZHYHU�

DSSHOODQW� UHIXVHG�� � 'HWHFWLYH� -DPHV� 'L5RPXDOGR� RI� WKH� &ULPLQDO

,QYHVWLJDWLRQ� 'LYLVLRQ� RI� WKH� 2IILFH� RI� WKH� 'LVWULFW� $WWRUQH\� DOVR� VRXJKW

DSSHOODQW¶V�FRQVHQW�WR�SHUIRUP�D�VHDUFK�RI�KLV�SHUVRQ���$SSHOODQW�GHFOLQHG�WR

JLYH� KLV� FRQVHQW�� DQG� D� VHDUFK� ZDUUDQW� ZDV� VXEVHTXHQWO\� REWDLQHG� ZKLFK

DXWKRUL]HG�WKH�VHDUFK�RI�DSSHOODQW¶V�SHUVRQ�DQG�WKH�VHL]XUH�RI�KLV�FORWKLQJ��

3ULRU�WR�DSSHOODQW¶V�UHIXVDOV�WR�JLYH�FRQVHQW��DSSHOODQW�KDG�EHHQ�FRRSHUDWLYH

ZLWK�WKH�SROLFH�

��� $SSHOODQW� DUJXHV� WKDW� KLV� GHWHQWLRQ� FRQVWLWXWHG� D� ZDUUDQWOHVV� DUUHVW

WKDW�ZDV�QRW�VXSSRUWHG�E\�SUREDEOH�FDXVH��DQG��WKHUHIRUH�� WKH� ORZHU�FRXUW

VKRXOG�KDYH�VXSSUHVVHG�WKH�VWDWHPHQWV�KH�PDGH�WR�WKH�SROLFH�IROORZLQJ�KLV

LQLWLDO� GHWHQWLRQ� DQG� WKH� SK\VLFDO� HYLGHQFH� VHFXUHG� DV� D� UHVXOW� RI� WKH

VHDUFKHV�RI�KLV�UHVLGHQFH��SHUVRQ�DQG�FORWKLQJ���7KH�ORZHU�FRXUW�SURYLGHG�WKH

IROORZLQJ�UHDVRQV�IRU�GHQ\LQJ�DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV�����³WKH�SROLFH

KDG� D� ULJKW� WR� GHWDLQ� >DSSHOODQW@� IRU� LQYHVWLJDWLRQ� SXUSRVHV�´� ��� DSSHOODQW

ZDV�JLYHQ�0LUDQGD�ZDUQLQJV�SULRU�WR�PDNLQJ�KLV�LQFXOSDWRU\�VWDWHPHQWV����

WKH�VHDUFK�RI�KLV�UHVLGHQFH�ZDV�FRQVHQVXDO��DQG����WKH�VHDUFK�RI�KLV�SHUVRQ

����������������������������������
�� %ORRG� VDPSOHV� ZHUH� FROOHFWHG� IURP� KLV� FORWKLQJ� DQG� ERG\�� DQG� KLV
KDQGV�ZHUH�WHVWHG�IRU�JXQVKRW�UHVLGXH�
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DQG�VHL]XUH�RI�KLV�FORWKLQJ�ZHUH�EDVHG�XSRQ�DQ�DIILGDYLW�RI�SUREDEOH�FDXVH�

1�7��7ULDO�����������DW�����

���� $W� WKH�RXWVHW��ZH�PXVW� GHWHUPLQH�ZKHWKHU� DSSHOODQW¶V� GHWHQWLRQ�ZDV

FXVWRGLDO� RU� LQYHVWLJDWLYH�� � 2XU� 6XSUHPH� &RXUW� KDV� H[SODLQHG� WKDW� )RXUWK

$PHQGPHQW� MXULVSUXGHQFH� KDV� GHYHORSHG� WKUHH� FDWHJRULHV� RI� LQWHUDFWLRQ

EHWZHHQ� FLWL]HQV� DQG� WKH� SROLFH�� �&RPPRQZHDOWK� Y�� (OOLV�� ���� 3D�� ����

���������$��G�������������������

7KH� ILUVW� RI� WKHVH� LV� D� ³PHUH� HQFRXQWHU´� �RU� UHTXHVW� IRU
LQIRUPDWLRQ�� ZKLFK� QHHG� QRW� EH� VXSSRUWHG� E\� DQ\� OHYHO� RI
VXVSLFLRQ�� EXW� FDUULHV� QR� RIILFLDO� FRPSXOVLRQ� WR� VWRS� RU� WR
UHVSRQG���6HH�)ORULGD�Y��5R\HU������8�6�����������6�&W�������
���/�(G��G�������������)ORULGD�Y��%RVWLFN������8�6����������
6�&W�� ������ ���� /�(G��G� ���� �������� � 7KH� VHFRQG�� DQ
³LQYHVWLJDWLYH� GHWHQWLRQ´� PXVW� EH� VXSSRUWHG� E\� D� UHDVRQDEOH
VXVSLFLRQ�� LW� VXEMHFWV� D� VXVSHFW� WR� D� VWRS� DQG� D� SHULRG� RI
GHWHQWLRQ�� EXW� GRHV� QRW� LQYROYH� VXFK� FRHUFLYH� FRQGLWLRQV� DV� WR
FRQVWLWXWH�WKH�IXQFWLRQDO�HTXLYDOHQW�RI�DQ�DUUHVW���6HH�%HUNHPHU
Y�� 0F&DUW\�� ���� 8�6�� ����� ���� 6�&W�� ������ ��� /�(G��G� ���
��������7HUU\�Y��2KLR������8�6��������6�&W�����������/�(G��G
�������������)LQDOO\��DQ�DUUHVW�RU�³FXVWRGLDO�GHWHQWLRQ´�PXVW�EH
VXSSRUWHG�E\�SUREDEOH�FDXVH���6HH�'XQDZD\�Y��1HZ�<RUN�����
8�6�� ����� ��� 6�&W�� ������� ��� /�(G��G� ���� �������
&RPPRQZHDOWK� Y�� 5RGULTXH]�� ���� 3D�� ���� ���� $��G� ����
�������

,G��DW�������������$��G�DW����������IRRWQRWH�RPLWWHG����$Q�DUUHVW�LV�GHILQHG

DV

>D@Q\� DFW� WKDW� LQGLFDWHV� DQ� LQWHQWLRQ� WR� WDNH� WKH� SHUVRQ� LQWR
FXVWRG\� DQG� VXEMHFWV� KLP� WR� WKH� DFWXDO� FRQWURO� DQG� ZLOO� RI� WKH
SHUVRQ�PDNLQJ�WKH�DUUHVW���������7KH�WHVW�LV�DQ�REMHFWLYH�RQH��L�H��
YLHZHG�LQ�WKH�OLJKW�RI�WKH�UHDVRQDEOH�LPSUHVVLRQ�FRQYH\HG�WR�WKH
SHUVRQ� VXEMHFWHG� WR� WKH� VHL]XUH� UDWKHU� WKDQ� WKH� VWULFWO\
VXEMHFWLYH�YLHZ�RI�WKH�RIILFHUV�RU�WKH�SHUVRQV�EHLQJ�VHL]HG�
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&RPPRQZHDOWK� Y�� 5RGULTXH]�� ���� 3D�� ���� ���� ���� $��G� ������ ����

��������TXRWLQJ�&RPPRQZHDOWK�Y��'XQFDQ������3D����������������$��G

�������������������

���� :KHQ�WKH�SROLFH�VDZ�DSSHOODQW� WKURXJK� WKH�VWRUP�GRRU�� WKH\�RUGHUHG

KLP�WR�FRPH�RXW�RI�WKH�KRXVH�ZLWK�KLV�KDQGV�XS���$SSHOODQW�ZDV�WKHQ�IULVNHG�

KDQGFXIIHG�ZLWK� KLV� KDQGV� EHKLQG� KLV� EDFN� DQG� SODFHG� LQ� WKH� UHDU� VHDW� RI

&KLHI� 0ROLQHX[¶V� YHKLFOH��� � :H� ILQG� WKDW� WKH� PRVW� UHDVRQDEOH� LPSUHVVLRQ

FRQYH\HG� WR� DSSHOODQW� ZDV� WKDW� KH� ZDV� XQGHU� WKH� FRQWURO� DQG� ZLWKLQ� WKH

FXVWRG\� RI� WKH� SROLFH�� �6HH�)UDQN�� VXSUD� �DQ� DUUHVW� KDG� RFFXUUHG� ZKHUH

SROLFH� LQLWLDOO\� KDQGFXIIHG� D� GHIHQGDQW� ZKHQ� WKH\� DSSUHKHQGHG� KLP��

&RPPRQZHDOWK� Y�� 0DUWLQH]�� ���� $��G� ���� �3D�� 6XSHU�� ������ �ZKHUH

SROLFH� KDQGFXIIHG� DQ� LQGLYLGXDO� WR� SURWHFW� WKHPVHOYHV� ZKLOH� WKH\� VHDUFKHG

WKH�LQGLYLGXDO¶V�UHVLGHQFH��EXW�IDLOHG�WR�LQIRUP�LQGLYLGXDO�RI�UHDVRQ�IRU�XVLQJ

KDQGFXIIV��GHWHQWLRQ�ZDV�FXVWRGLDO�����7KHUHIRUH��KLV�GHWHQWLRQ�ZDV�FXVWRGLDO�

���� :H� QH[W� FRQVLGHU� ZKHWKHU� DSSHOODQW¶V� GHWHQWLRQ� ZDV� VXSSRUWHG� E\

SUREDEOH�FDXVH���7KH�ILUVW�RIILFHUV�DW�DSSHOODQW¶V�UHVLGHQFH�KDG�EHHQ�LQIRUPHG

����������������������������������
�� $W�DSSHOODQW¶V�WULDO��&KLHI�0ROLQHX[�WHVWLILHG�WKDW�DSSHOODQW�GLG�QRW�DVN
ZK\� KH� ZDV� KDQGFXIIHG�� DQG� QR� UHDVRQ� ZDV� JLYHQ� WR� KLP�� � 1�7�� 7ULDO�
���������DW�����
�� :H�DUH�PLQGIXO�WKDW�RXU�6XSUHPH�&RXUW�KDV�VSHFLILFDOO\�UHIUDLQHG�IURP
KROGLQJ�WKDW�DQ�DUUHVW�RFFXUV�ZKHQHYHU�SROLFH�RIILFHUV�UHVWUDLQ�DQ�LQGLYLGXDO
XVLQJ�KDQGFXIIV�� �6HH�&RPPRQZHDOWK� Y�� &DUWHU�� ���� 3D�� ����� ���� Q���
����$��G��������Q��� ��������³>Z@H��RI� FRXUVH�GR�QRW�KROG� WKDW�HYHU\� WLPH
WKH� SROLFH� SODFH� DQ� LQGLYLGXDO� LQ� KDQGFXIIV� WKDW� LQGLYLGXDO� KDV� EHHQ
DUUHVWHG´��� �+RZHYHU�� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV� LQ� WKLV� FDVH��ZKLFK
LQFOXGHV�DSSHOODQW¶V�SODFHPHQW�LQ�WKH�UHDU�VHDW�RI�D�SROLFH�YHKLFOH��VXSSRUWV
RXU�FRQFOXVLRQ�
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E\�SROLFH�GLVSDWFK�WKDW�D�ZRPDQ�KDG�EHHQ�VKRW�DQG�WKDW�WKH�DFWRU�PLJKW�VWLOO

EH�RQ�WKH�VFHQH���7KH�RIILFHUV�VDZ�YHQHWLDQ�EOLQGV�PRYH� LQVLGH�WKH�KRXVH�

DQG� VKRUWO\� WKHUHDIWHU� VDZ� DSSHOODQW� WKURXJK� WKH� VWRUP� GRRU�� �:KLOH� VXFK

HYHQWV� JLYH� ULVH� WR� UHDVRQDEOH� VXVSLFLRQ�� WKH\� IDLO� WR� HVWDEOLVK� SUREDEOH

FDXVH���+RZHYHU��ZH�EHOLHYH�SUREDEOH�FDXVH�WR�DUUHVW�DSSHOODQW�FU\VWDOOL]HG

RQFH� WKH� SROLFH� FRQILUPHG� WKDW� D� ZRPDQ� KDG� UHFHQWO\� EHHQ� VKRW� DQG

GHWHUPLQHG�WKDW�DSSHOODQW�ZDV�WKH�RQO\�RWKHU�SHUVRQ�LQVLGH�WKH�KRXVH���6HH

&RPPRQZHDOWK� Y�� )URPDO�� ���� $��G� ����� ���� �3D�� 6XSHU�� �����

�SUREDEOH�FDXVH�H[LVWV�ZKHUH�WKH�UHDVRQDEO\�UHOLDEOH�LQIRUPDWLRQ�ZLWKLQ�WKH

NQRZOHGJH� RI� WKH� RIILFHU� ZRXOG� ZDUUDQW� D� PDQ� RI� UHDVRQDEOH� FDXWLRQ� WR

EHOLHYH� WKDW� WKH� VXVSHFW� KDG� FRPPLWWHG� D� FULPH��� � +HQFH�� ZH� ILQG� WKDW

DSSHOODQW¶V� GHWHQWLRQ� ZDV� XQFRQVWLWXWLRQDO� DW� WKH� RXWVHW�� EXW� VKRUWO\

WKHUHDIWHU�ZDV�VXSSRUWHG�E\�SUREDEOH�FDXVH�

���� 1H[W�� ZH� PXVW� FRQVLGHU� ZKHWKHU� WKH� ORZHU� FRXUW� VKRXOG� KDYH

VXSSUHVVHG�DQ\�RI�WKH�HYLGHQFH�DFTXLUHG�DV�D�UHVXOW�RI�DSSHOODQW¶V�GHWHQWLRQ�

7KH� WHVW� IRU� GHWHUPLQLQJ� H[FOXGDELOLW\� LV� QRW� ZKHWKHU� WKH� HYLGHQFH� ZRXOG

KDYH� FRPH� WR� OLJKW� EXW� IRU� WKH� LOOHJDO� DFWLRQV� RI� WKH� SROLFH�� EXW� UDWKHU�

ZKHWKHU�WKH�HYLGHQFH�³KDV�EHHQ�FRPH�DW�E\�H[SORLWDWLRQ�RI�WKDW�LOOHJDOLW\�RU

LQVWHDG� E\�PHDQV� VXIILFLHQWO\� GLVWLQJXLVKDEOH� WR� EH� SXUJHG� RI� WKH� SULPDU\

WDLQW�´��:RQJ�6XQ�Y��8QLWHG�6WDWHV������8�6���������������³7KH�UHOHYDQW

LQTXLU\�LQ�GHWHUPLQLQJ�ZKHWKHU� WKH� WDLQW�RI�DQ� LOOHJDO�DUUHVW� LV�SXUJHG�E\�D

VXEVHTXHQW�OHJDO�DUUHVW�LV�ZKHWKHU�WKH�HYLGHQFH�REWDLQHG�IROORZLQJ�WKH�OHJDO
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DUUHVW�ZDV�GLVFRYHUHG� WKURXJK�DQ\�H[SORLWDWLRQ� RI� WKH� LQLWLDO� LOOHJDO� DUUHVW�´

8QLWHG�6WDWHV�Y��(GZDUGV������)��G�����������WK�&LU���������FLWLQJ�8QLWHG

6WDWHV�Y��:DONHU������)��G�������WK�&LU���������FHUW��GHQLHG�����8�6�����

��������

���� :H�ILQG�WKH�IDFWV�LQ�:DONHU��VXSUD��DQDORJRXV�WR�WKRVH�LQ�WKH�SUHVHQW

FDVH�� � 7KHUH�� D� GHIHQGDQW�ZDV� VXVSHFWHG� RI� DWWHPSWLQJ� WR�ZLWKGUDZ� IXQGV

IURP�D�EDQN�DFFRXQW�RQ�D� IRUJHG�ZLWKGUDZDO� VOLS�� �+H�ZDV�GHWDLQHG�E\�DQ

RII�GXW\�SROLFH�RIILFHU�ZRUNLQJ�DW�WKH�EDQN�DV�D�VHFXULW\�JXDUG���7KH�RII�GXW\

RIILFHU�SODFHG�WKH�GHIHQGDQW�LQ�DQ�RIILFH�DQG�LQVWUXFWHG�KLP�WR�ZDLW�XQWLO�DQ

RQ�GXW\� RIILFHU� DUULYHG�� � :KHQ� DQ� RQ�GXW\� RIILFHU� DUULYHG�� WKH� RIILFHU

SHUVRQDOO\� FRPSDUHG� WKH� VLJQDWXUH� RQ� WKH� IRUJHG� ZLWKGUDZDO� VOLS� ZLWK� WKH

VLJQDWXUH�DXWKRUL]HG�IRU�WKDW�DFFRXQW�DQG�QRWLFHG�D�GLVFUHSDQF\���7KH�RIILFHU

DOVR�LQWHUYLHZHG� WKH�EDQN�SHUVRQQHO�ZKR�ZLWQHVVHG� WKH�HYHQW�� �7KH�RIILFHU

WKHQ� DGYLVHG� WKH� GHIHQGDQW� RI� KLV� ULJKWV�� SODFHG� KLP� XQGHU� DUUHVW� DQG

LQVWUXFWHG�KLP� WR�HPSW\�KLV�SRFNHWV�� �$PRQJ� WKH� LWHPV� LQ� WKH�GHIHQGDQW¶V

SRFNHWV�ZDV�D�OHWWHU�WKDW�EHFDPH�WKH�EDVLV�RI�D�IHGHUDO�FKDUJH�RI�SRVVHVVLRQ

RI�VWROHQ�PDLO���7KH�GLVWULFW�FRXUW�IRXQG�WKDW�WKH�GHIHQGDQW¶V�GHWHQWLRQ�E\�WKH

RII�GXW\�RIILFHU�ZDV�DQ�LOOHJDO�DUUHVW�DQG�VXSSUHVVHG�WKH�OHWWHU�DV�WDLQWHG�IUXLW

WKHUHRI���,Q�UHYHUVLQJ�WKH�GLVWULFW�FRXUW��WKH�FRXUW�RI�DSSHDOV�IRXQG�

HYHQ� DVVXPLQJ� DUJXHQGR� WKDW� >WKH� RII�GXW\� RIILFHU¶V@� DUUHVW� RI
>WKH�GHIHQGDQW@�ZDV�LOOHJDO��LW�LV�REYLRXV�WKDW�WKH�HYLGHQFH�VHL]HG
E\� >WKH� RQ�GXW\� RIILFHU@� ZDV� QRW� GLVFRYHUHG� WKURXJK� DQ\
H[SORLWDWLRQ� RI� WKDW� LQLWLDO� DUUHVW�� � 7R� KROG� RWKHUZLVH� RQ� WKHVH
IDFWV�ZRXOG�EH�WDQWDPRXQW�WR�DGRSWLQJ�WKH�³EXW�IRU´�WHVW�WKDW�WKH
6XSUHPH�&RXUW�HVFKHZHG�LQ�:RQJ�6XQ�
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:DONHU��VXSUD��DW�������:H�ILQG�WKH�VDPH�WR�EH�WUXH�XQGHU�WKH�IDFWV�LQ�WKH

SUHVHQW�FDVH�

���� +HUH��DOO�WKH�SROLFH�OHDUQHG�GXULQJ�WKH�EULHI�SHULRG�RI�DSSHOODQW¶V�LOOHJDO

DUUHVW�ZDV�KLV� QDPH�DQG� WKDW� KH� DQG� 6WHSKDQLH�&ODUN� ERWK� UHVLGHG� LQ� WKH

KRXVH��� � 7KLV� LQIRUPDWLRQ� ZDV� QRW� LQFXOSDWRU\�� � )XUWKHU�� WKH� LQFXOSDWRU\

HYLGHQFH�VHL]HG�DIWHU�WKH�SROLFH�SRVVHVVHG�SUREDEOH�FDXVH�WR�DUUHVW�DSSHOODQW

ZDV� QRW� REWDLQHG� E\� H[SORLWLQJ� WKH� LQIRUPDWLRQ� OHDUQHG� GXULQJ� DSSHOODQW¶V

LOOHJDO� DUUHVW�� � &OHDUO\�� WKH� SROLFH� GLG� QRW� VHDUFK� DSSHOODQW¶V� UHVLGHQFH� LQ

UHVSRQVH� WR�KLV� LQLWLDO� VWDWHPHQWV�� �2IILFHUV�ZHUH� DOUHDG\� LQ� WKH�SURFHVV� RI

VHDUFKLQJ� WKH�KRXVH�ZKHQ� DSSHOODQW� EHJDQ� UHVSRQGLQJ� WR� &KLHI� 0ROLQHX[¶V

SUHOLPLQDU\�TXHVWLRQV���6LQFH�WKH�HYLGHQFH�DW�LVVXH�ZDV�QRW�GLVFRYHUHG�DV�D

UHVXOW� RI� WKH� H[SORLWDWLRQ� RI� KLV� LOOHJDO� DUUHVW�� WKH� ORZHU� FRXUW� GLG� QRW� HUU

ZKHQ�LW�GHQLHG�DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV�

���� ,Q�DSSHOODQW¶V�VHFRQG�LVVXH��KH�DUJXHV�WKDW�WKH�ORZHU�FRXUW�HUUHG�ZKHQ

LW� GHQLHG� KLV� PRWLRQ� LQ� OLPLQH� LQ� SDUW�� SHUPLWWLQJ� 3DPHOD� :KLWH� DQG� WKH

YLFWLP¶V� WZR�VRQV��5RGQH\�&ODUN�DQG�-DUHG�0RQN�� WR� WHVWLI\� UHJDUGLQJ�SULRU

EDG�DFWV�RU�FRQGXFW�RI�DSSHOODQW���7KH�DGPLVVLELOLW\�RI�HYLGHQFH�LV�DGGUHVVHG

WR� WKH� VRXQG�GLVFUHWLRQ� RI� WKH� WULDO� FRXUW� DQG� DQ� DSSHOODWH� FRXUW�PD\� RQO\

����������������������������������
� ,W� LV� DSSDUHQW� IURP� WKH� UHFRUG� WKDW� DSSHOODQW¶V� DUUHVW� RQO\� ODFNHG
SUREDEOH�FDXVH�ORQJ�HQRXJK�IRU�WKH�SROLFH�WR�ILQG�0V��&ODUN��GHWHUPLQH�WKDW
QR�RQH�HOVH�ZDV�LQ�WKH�KRXVH�DQG�UHSRUW�VXFK�WR�&KLHI�0ROLQXH[�
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UHYHUVH�UXOLQJV�RQ�DGPLVVLELOLW\�ZKHUH�WKH�ORZHU�FRXUW�DEXVHV�LWV�GLVFUHWLRQ�

&RPPRQZHDOWK�Y��:DONHU������3D��������������$��G���������������

���� $W�WULDO��3DPHOD�:KLWH��D�IULHQG�RI�WKH�YLFWLP��WHVWLILHG�WKDW�RQ�)HEUXDU\

���������� ILYH�GD\V�SULRU� WR� WKH� VKRRWLQJ�� WKH�YLFWLP� WROG�KHU� ³VKH�ZDQWHG

>DSSHOODQW@�WR�PRYH�RXW�RI�KHU�KRXVH�EHFDXVH�WKH\�ZHUHQ¶W�JHWWLQJ�DORQJ�´

1�7��7ULDO�����������DW������5RGQH\�&ODUN��WZHQW\�WKUHH�\HDUV�ROG�DW�WKH�WLPH

RI�WULDO��WHVWLILHG�WKDW�DURXQG�&KULVWPDV�RI�������KH�QRWLFHG�WKDW�KLV�PRWKHU

KDG� D� EODFN� H\H�� �:KHQ� &ODUN� DVNHG� DSSHOODQW� DERXW� WKH� LQMXU\�� DSSHOODQW

VWDWHG��³,�SXVKHG�KHU��\RX�NQRZ��EXW�LW�±�,�NLQG�RI�OLNH�PXJJHG�KHU�RQ�WKH

IDFH�´��1�7��7ULDO�����������DW������&ODUN�DOVR�WHVWLILHG�WKDW�LQ�WKH�WZR�RU�WKUHH

PRQWKV�SUHFHGLQJ� WKH�VKRRWLQJ��KH�KDG�VHHQ�DSSHOODQW� ³KLW�RQ�>WKH� YLFWLP@

DQG� �� �� �� SXOO� KHU� DURXQG� E\� KHU� KDLU� �� �� �� �´� � 1�7�� 7ULDO�� ��������� DW� ���

$GGLWLRQDOO\��&ODUN�WHVWLILHG�UHJDUGLQJ�DQ�HSLVRGH�WKDW�RFFXUUHG�RQ�)HEUXDU\

���� ������ WZR� GD\V� EHIRUH� WKH� VKRRWLQJ�� � $FFRUGLQJ� WR� &ODUN�� DSSHOODQW

DJJUHVVLYHO\� DFFXVHG� &ODUN�� -DUHG� 0RQN� DQG� WKH� YLFWLP� RI� VWHDOLQJ�PRQH\

IURP� KLP�� � $IWHU� LW� ZDV� GLVFRYHUHG� WKDW� WKH� PRQH\� KDG� EHHQ� PLVSODFHG

DPRQJ� VRPH� ODXQGU\�� WKH� YLFWLP� WROG� DSSHOODQW� WKDW� VKH� ZDV� WLUHG� RI� KLV

DFFXVDWLRQV�DQG� WKDW�KH�ZDV�JRLQJ� WR�KDYH� WR� OHDYH�� � -DUHG�0RQN�� VL[WHHQ

\HDUV�ROG�DW�WKH�WLPH�RI�WULDO��DOVR�WHVWLILHG�WKDW�WKH�YLFWLP�KDG�D�EODFN�H\H

DURXQG�&KULVWPDV�RI������

���� 6LQFH�0V��:KLWH¶V�WHVWLPRQ\�WKDW�WKH�YLFWLP�WROG�KHU�WKDW�³VKH�ZDQWHG

>DSSHOODQW@� WR�PRYH�RXW� RI� KHU� KRXVH�EHFDXVH� WKH\�ZHUHQ¶W� JHWWLQJ� DORQJ´
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GRHV� QRW� LQYROYH� EDG� DFWV� RU� FRQGXFW� RI� DSSHOODQW�� KLV� DUJXPHQW� LV

LQDSSOLFDEOH� WR�KHU� WHVWLPRQ\�� �:LWK� UHVSHFW� WR� WKH� WHVWLPRQ\�RI�&ODUN� DQG

0RQN��ZH�GR�QRW�EHOLHYH�WKDW�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�LQ�DGPLWWLQJ

WKHLU� WHVWLPRQ\� WR� SURYH�DSSHOODQW¶V� LQWHQW� WR� KDUP� WKH� YLFWLP�� SDUWLFXODUO\

ZKHUH�WKH�DEXVH�RI�ZKLFK�WKH\�WHVWLILHG�RFFXUUHG�ZLWKLQ�WZR�WR�WKUHH�PRQWKV

RI�WKH�VKRRWLQJ��� �6HH�LG��DW������������$��G�DW���� �HYLGHQFH�RI� UHSHDWHG

DEXVH�PD\�EH�DGPLWWHG�WR�SURYH�LQWHQW�WR�NLOO����)RU�WKH�DERYH�UHDVRQV��ZH

ILQG�DSSHOODQW¶V�VHFRQG�LVVXH�PHULWOHVV�

���� /DVWO\��DSSHOODQW�DVVHUWV�WKDW�KLV�FRQYLFWLRQ�ZDV�DJDLQVW�WKH�ZHLJKW�RI

WKH�HYLGHQFH���6LQFH�DSSHOODQW�ILUVW�UDLVHG�WKLV�LVVXH�LQ�WKH�SUHVHQW�DSSHDO��LW

KDV� EHHQ� ZDLYHG� XQGHU� 3D�5�&ULP�3�� ����$����� � 5XOH� ����$� EHFDPH

HIIHFWLYH�RQ�-DQXDU\����������DQG�SURYLGHV��LQ�SHUWLQHQW�SDUW�

5XOH�����$���&KDOOHQJHV�WR�WKH�:HLJKW�RI�WKH�(YLGHQFH

��� $� FODLP� WKDW� WKH� YHUGLFW� ZDV� DJDLQVW� WKH� ZHLJKW� RI
WKH�HYLGHQFH�VKDOO�EH�UDLVHG�ZLWK�WKH�WULDO�MXGJH�LQ�D
PRWLRQ�IRU�D�QHZ�WULDO�

�D� RUDOO\��RQ�WKH�UHFRUG��DW�DQ\�WLPH�EHIRUH�VHQWHQFLQJ�

����������������������������������
�� 7KH�7ULDO�&RXUW¶V� RSLQLRQ�H[SODLQHG� LWV� UHDVRQ� IRU� GHQ\LQJ�DSSHOODQW¶V
PRWLRQ�LQ�OLPLQH��DV�IROORZV�

&HUWDLQ�RWKHU�LVVXHV�FRQFHUQLQJ�WKH�DGPLVVLRQ�RI�HYLGHQFH�ZKLFK
IRFXVHG� RQ� WKH� QDWXUH� RI� >DSSHOODQW¶V@� DQG� WKH� YLFWLP¶V
WHPSHVWXRXV� UHODWLRQVKLS� ZHUH� WKH� VXEMHFW� RI� WKH� FRXUW¶V
FRQVLGHUDWLRQ� GXULQJ� WKH� SHQGHQF\� RI� WKLV� FDVH�� � +RZHYHU�� DOO
VXFK� LVVXHV� UHODWHG� WR� WKH� TXHVWLRQ� RI� >DSSHOODQW¶V@� LQWHQW� WR
KDUP�WKH�YLFWLP�

7ULDO�&RXUW�2SLQLRQ����������DW���Q���
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�E� E\�ZULWWHQ�PRWLRQ�DW�DQ\�WLPH�EHIRUH�VHQWHQFLQJ��RU

�F� LQ�D�SRVW�VHQWHQFH�PRWLRQ�

,G���7KH�FRPPHQW�WR�5XOH�����$�H[SODLQV�

7KH�SXUSRVH�RI� WKLV� UXOH� LV� WR�PDNH� LW� FOHDU� WKDW�D�FKDOOHQJH� WR
WKH�ZHLJKW�RI�WKH�HYLGHQFH�PXVW�EH�UDLVHG�ZLWK�WKH�WULDO�MXGJH�RU
LW�ZLOO�EH�ZDLYHG�� �$SSHOODWH�UHYLHZ�RI�D�ZHLJKW�RI� WKH�HYLGHQFH
FODLP�LV�OLPLWHG�WR�D�UHYLHZ�RI�WKH�MXGJH¶V�H[HUFLVH�RI�GLVFUHWLRQ�

,G���6LQFH�DSSHOODQW¶V�WULDO��FRQYLFWLRQ�DQG�VHQWHQFLQJ�DOO�RFFXUUHG�DIWHU�5XOH

����$� EHFDPH� HIIHFWLYH�� ZH� FDQQRW� H[FHSW� KLP� IURP� LWV� UHTXLUHPHQWV��

$FFRUGLQJO\�� WKH� LVVXH�KDV�EHHQ�ZDLYHG� IRU� IDLOLQJ� WR� SUHVHQW� LW� ILUVW� WR� WKH

ORZHU� FRXUW�� �&I�� &RPPRQZHDOWK� Y��0RQURH�� ���� $��G� ���� �3D�� 6XSHU�

�������XQGHU�SULRU�UXOH�UHTXLULQJ�SRVW�YHUGLFW�PRWLRQV��DUJXPHQW�WKDW�YHUGLFW

ZDV�DJDLQVW�WKH�ZHLJKW�RI�WKH�HYLGHQFH�ZDV�ZDLYHG�VLQFH�LW�ZDV�QRW�UDLVHG�LQ

SRVW�YHUGLFW�PRWLRQV��

���� ,Q� VXP��ZH� FRQFOXGH� WKDW� WKH� ORZHU� FRXUW� GLG�QRW� HUU� E\� UHIXVLQJ� WR

VXSSUHVV�WKH�HYLGHQFH�REWDLQHG�IROORZLQJ�DSSHOODQW¶V�DUUHVW��RU�E\�DGPLWWLQJ

WKH� WHVWLPRQ\� RI� 3DPHOD�:ULJKW�� 5RGQH\� &ODUN� DQG� -DUHG� 0RQN�� � )XUWKHU�

DSSHOODQW¶V�ZHLJKW�RI�WKH�HYLGHQFH�DUJXPHQW�LV�ZDLYHG���7KHUHIRUH��ZH�DIILUP

WKH�MXGJPHQW�RI�WKH�ORZHU�FRXUW�

���� -XGJPHQW�RI�VHQWHQFH�DIILUPHG�

����������������������������������
� $SSHOODQW¶V�WULDO�WRRN�SODFH�RQ�-DQXDU\���������������+H�ZDV�FRQYLFWHG
RQ�-DQXDU\�����������DQG�VHQWHQFHG�RQ�0DUFK����������


