
-��$��������

&20021:($/7+�2)�3(116</9$1,$� �
�

,1�7+(�683(5,25�&2857�2)
3(116</9$1,$

$SSHOODQW �
�

Y� �
�

6$08(/�3,=$552� �
�

$SSHOOHH � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�6HSWHPEHU����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\�

&ULPLQDO�'LYLVLRQ�DW�1R������������

%()25(��� 32329,&+��+8'2&.��--��DQG�&(5&21(��3�-�(�

23,1,21�%<�32329,&+��-�� )LOHG�'HFHPEHU���������

7KH�&RPPRQZHDOWK�DSSHDOV�IURP�WKH�RUGHU�HQWHUHG�RQ�6HSWHPEHU����

������E\�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�3KLODGHOSKLD�&RXQW\��ZKLFK�JUDQWHG

$SSHOOHH� 3L]DUUR¶V� PRWLRQ� WR� VXSSUHVV� WHQ� SDFNHWV� RI� SKHQF\FOLGLQH�� PRUH

FRPPRQO\�NQRZQ�DV�3&3���2Q�DSSHDO��WKH�&RPPRQZHDOWK�SULPDULO\�FRQWHQGV

WKDW� WKH� VXSSUHVVLRQ� FRXUW� HUURQHRXVO\� DSSOLHG� WKH� GRFWULQH� RI� IRUFHG

DEDQGRQPHQW�WR�VXSSUHVV�FRQWUDEDQG�WKDW�KDG�EHHQ�YROXQWDULO\�DEDQGRQHG

E\�DSSHOOHH�DQG�WKHQ�UHFRYHUHG�E\�D�SROLFH�RIILFHU���7KH�&RPPRQZHDOWK�DOVR

FRQWHQGV� WKDW� WKH� VXSSUHVVLRQ� FRXUW� PLVFKDUDFWHUL]HG� D� EULHI� GHWHQWLRQ� RI

DSSHOOHH�DV�DQ�XQFRQVWLWXWLRQDO�VHL]XUH���:H�DJUHH�DQG��DFFRUGLQJO\��UHYHUVH

DQG�UHPDQG�IRU�D�WULDO��

����������������������������������
� 7KH�&RPPRQZHDOWK�KDV�FHUWLILHG�WKDW�WKH�VXSSUHVVLRQ�RUGHU�VXEVWDQWLDOO\
KDQGLFDSV�RU�HIIHFWLYHO\�WHUPLQDWHV�LWV�SURVHFXWLRQ�RI�WKLV�FDVH���7KLV�SHUPLWV



-��$��������

�����

:KHQ� UHYLHZLQJ� D� &RPPRQZHDOWK¶V� DSSHDO� IURP� WKH� JUDQW� RI� D

VXSSUHVVLRQ�PRWLRQ��ZH�PXVW�FRQVLGHU�RQO\� WKH�HYLGHQFH�SUHVHQWHG�E\� WKH

GHIHQGDQW� DQG� VR� PXFK� RI� WKH� HYLGHQFH� IRU� WKH� SURVHFXWLRQ� ZKLFK�� ZKHQ

UHDG�LQ�WKH�FRQWH[W�RI�WKH�UHFRUG�DV�D�ZKROH��UHPDLQV�XQFRQWUDGLFWHG���6HH

&RPPRQZHDOWK�Y��0HQGHQKDOO��BBB�3D��BBB��BBB������$��G�����������

�������� �:KHUH� WKH� HYLGHQFH� VXSSRUWV� WKH� VXSSUHVVLRQ� FRXUW¶V� ILQGLQJV� RI

IDFW�� WKLV�&RXUW�PD\� UHYHUVH� RQO\� LI� WKH� OHJDO� FRQFOXVLRQV� GUDZQ� WKHUHIURP

DUH�HUURQHRXV���6HH�LG�

:H�ILQG�WKDW�WKH�VXSSUHVVLRQ�FRXUW¶V�IDFWXDO�ILQGLQJV�DUH�VXSSRUWHG�E\

WKH� UHFRUG� DQG�DUH� DV� IROORZV���2Q� -XO\� ���� ������2IILFHUV� %ULDQ�.LQJ� DQG

-RVHSK� 0XUUD\� FRQGXFWHG� D� URXWLQH� SDWURO� LQ� WKH� +XQWLQJ� 3DUN� VHFWLRQ� RI

1RUWKHUQ�3KLODGHOSKLD���7UDYHOLQJ�LQ�D�ZKLWH�)RUG�([SORUHU�HPERVVHG�ZLWK�D

SROLFH�ORJR��WKH�RIILFHUV�VORZO\�GURYH�VRXWKZDUG�DORQJ�7HQWK�6WUHHW�DQG�WKHQ

WXUQHG� OHIW� RQ�%XWOHU�6WUHHW�� �2IILFHU�.LQJ�REVHUYHG�DSSHOOHH� DQG�D� VHFRQG

PDQ�� ODWHU� LGHQWLILHG� DV� FR�GHIHQGDQW� 5LYHUD�� VWDQGLQJ� RQ� WKH� QRUWKZHVW

FRUQHU�RI�1LQWK�DQG�%XWOHU�6WUHHWV��DQG�D�ZKLWH�%XLFN�DXWRPRELOH�LGOLQJ�LQ�WKH

GULYLQJ� ODQH� RI� %XWOHU� 6WUHHW�� � 5LYHUD� DSSURDFKHG� WKH� GULYHU¶V� VLGH� RI� WKH

%XLFN� DQG� EULHIO\� HQJDJHG� WKH� GULYHU� LQ� FRQYHUVDWLRQ�� � +H� DFFHSWHG� 8�6�

FXUUHQF\�IURP�WKH�GULYHU��DSSURDFKHG�DSSHOOHH�DQG�KDQGHG�KLP�WKH�FXUUHQF\�

�������������������������������������������������������������������������������������������������������������
DSSHOODWH�UHYLHZ�RI�WKH�VXSSUHVVLRQ�RUGHU���6HH�&RPPRQZHDOWK�Y��3URVHN�
����$��G�������������3D��6XSHU���������FLWDWLRQ�RPLWWHG��
� 7KH�VXSSUHVVLRQ�FRXUW�GHFOLQHG� WR� ILOH�DQ�RSLQLRQ� LQ�VXSSRUW� RI� LWV� RUGHU�
6HH� 3D��5�$�3�� ������ � 7KH� VXSSUHVVLRQ� FRXUW� GLG�� KRZHYHU�� VXPPDUL]H� LWV
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$SSHOOHH� WKHQ� UDQ� WR� RQH� RI� WKH� FRUQHU� SURSHUWLHV� �D� GRFWRU¶V� RIILFH��

UHWULHYHG� FHUWDLQ� LWHPV� IURP� D� EURZQ� SDSHU� EDJ�� UHWXUQHG� WR� 5LYHUD� DQG

KDQGHG�KLP�WKH�LWHPV���5LYHUD��LQ�WXUQ��GHOLYHUHG�WKH�LWHPV�WR�WKH�GULYHU�RI

WKH�%XLFN���7KH�%XLFN�GHSDUWHG��WXUQLQJ�QRUWK�RQWR�1LQWK�6WUHHW��

2IILFHUV� .LQJ� DQG� 0XUUD\�� EHOLHYLQJ� WKH\� KDG� MXVW� ZLWQHVVHG� D� GUXJ

WUDQVDFWLRQ�� SUHSDUHG� WR� DSSURDFK� DSSHOOHH� DQG� 5LYHUD�� � $W� WKDW� WLPH�� D

VHFRQG�PDUNHG� SROLFH� YHKLFOH� DUULYHG� RQ� WKH� VFHQH�� � 7KH� RSHUDWRU� RI� WKLV

FUXLVHU� ZDV� FRQGXFWLQJ� DQ� XQUHODWHG�� URXWLQH� SDWURO�� � 5LYHUD� WXUQHG� DQG

VSRWWHG� WKH� FUXLVHU�� EXW� KH� DQG� DSSHOOHH� GLG� QRW� QRWLFH� 2IILFHUV� .LQJ� DQG

0XUUD\���,PPHGLDWHO\��KH�DQG�DSSHOOHH�IOHG�HDVWZDUG��WKH�RSSRVLWH�GLUHFWLRQ

LQ� ZKLFK� WKH� SROLFH� FUXLVHU� ZDV� WUDYHOLQJ�� RQ� %XWOHU� 6WUHHW�� � $OWKRXJK

DSSHOOHH�DQG�5LYHUD�ZHUH�WUDYHOLQJ�LQ�WKH�RSSRVLWH�GLUHFWLRQ��WKH�RSHUDWRU�RI

�������������������������������������������������������������������������������������������������������������
ILQGLQJV� RI� IDFWV� DW� WKH� HQG� RI� WKH� VXSSUHVVLRQ� KHDULQJ�� � 6HH� 1�7��
6XSSUHVVLRQ�+HDULQJ�����������DW�������
� 2IILFHU� .LQJ� DFWXDOO\� WHVWLILHG� WKDW� DSSHOOHH� KDG� UHPRYHG� VHYHUDO
UHFWDQJXODU�JODVVLQH�SDFNHWV��HDFK�DSSUR[LPDWHO\�WZR�LQFKHV�E\�DQ�LQFK�DQG
RQH�KDOI� LQ� VL]H�� IURP� WKH� EURZQ� SDSHU� EDJ� DQG� JDYH� WKHVH� SDFNHWV� WR
5LYHUD���7KH�VXSSUHVVLRQ�FRXUW�GLVFUHGLWHG�WKLV�WHVWLPRQ\�LQ�OLJKW�RI�WKH�IDFW
WKDW�2IILFHU�.LQJ�REVHUYHG�WKH�WUDQVDFWLRQ�IURP�D�GLVWDQFH�RI�RQH�DQG�RQH�
KDOI�EORFNV�DQG�ZLWKRXW�WKH�DLG�RI�ELQRFXODUV�

8QIRUWXQDWHO\�� WKH� VXSSUHVVLRQ� FRXUW¶V� ILQGLQJV� ZLWK� UHVSHFW� WR� 2IILFHU
.LQJ¶V� REVHUYDWLRQV� DUH� DPELJXRXV�� � $W� ILUVW�� WKH� VXSSUHVVLRQ� FRXUW� IRXQG
WKDW�2IILFHU�.LQJ�ZDV�XQDEOH�WR�LGHQWLI\�WKH�SDFNHW�JLYHQ�WR�WKH�LQGLYLGXDO�LQ
WKH�%XLFN���/DWHU��WKH�VXSSUHVVLRQ�FRXUW�LPSOLHG�WKDW�WKH�2IILFHU�LGHQWLILHG�WKH
SDFNHW�EXW�QRW�LWV�FRQWHQWV��³WKDW�KH�MXVW�DVVXPHG�WKDW�WKH�SDFNHW�FRQWDLQHG
D�FRQWUROOHG�VXEVWDQFH�´��1�7������������DW����

3URFHHGLQJ� ZLWK� DQ� DEXQGDQFH� RI� FDXWLRQ�� ZH� DGRSW� D� FRQVHUYDWLYH
SRVWXUH�DQG�SUHVXPH�WKDW�2IILFHU�.LQJ�FRXOG�QRW�LGHQWLI\�WKH�JODVVLQH�SDFNHW
RU�LWV�FRQWHQWV�EXW�PHUHO\�ZLWQHVVHG�WKH�H[FKDQJH�RI�DQ�XQLGHQWLILHG�REMHFW�
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WKH� FUXLVHU� GLG� QRW� WXUQ� KLV� FDU� DURXQG�� DFWLYDWH� KLV� KHDGOLJKWV� RU� SXUVXH

5LYHUD�DQG�DSSHOOHH�LQ�DQ\�PDQQHU�

$IWHU�REVHUYLQJ�WKH�VXVSHFWV¶�UHDFWLRQ�WR�WKH�FUXLVHU��2IILFHUV�.LQJ�DQG

0XUUD\�IROORZHG�WKH�VXVSHFWV�LQWR�D�JURFHU\�ORFDWHG�RQ�WKH�FRUQHU�RI�3HUF\

DQG� %XWOHU� 6WUHHWV�� � 5LYHUD� DQG� DSSHOOHH� ZHUH� DW� WKH� FRXQWHU� ZKHQ� WKH

RIILFHUV�HQWHUHG�WKH�VWRUH���7KH�SURSULHWRUV�RI�WKH�JURFHU\�VWRRG�EHKLQG�WKH

FRXQWHU� DQG� ZHUH� FRQYHUVLQJ� LQ� 6SDQLVK�� � 2IILFHU� 0XUUD\� UHTXHVWHG� WKDW

5LYHUD� DQG� DSSHOOHH� VWHS� DZD\� IURP� WKH� FRXQWHU�� � $OWKRXJK� DSSHOOHH

FRPSOLHG�ZLWK�2IILFHU�0XUUD\¶V� UHTXHVW��5LYHUD�DWWHPSWHG� WR�H[LW� WKH�VWRUH�

:KHQ�VWRSSHG��5LYHUD�EHFDPH�XQUXO\�DQG�SK\VLFDOO\�UHVLVWHG�2IILFHU�0XUUD\�

7KH�RIILFHU� WKHQ� IRUFHG�5LYHUD� WR� NQHHO� RQ� WKH� IORRU�� � 2IILFHU� .LQJ� WHVWLILHG

WKDW�DW�WKLV�WLPH��QHLWKHU�DSSHOOHH�QRU�5LYHUD�ZDV�IUHH�WR�OHDYH�WKH�JURFHU\�

2IILFHU�.LQJ�DVVLVWHG�2IILFHU�0XUUD\�LQ�VHFXULQJ�5LYHUD�DQG�WKHQ�OHIW�WR

UHWULHYH�WKH�EURZQ�SDSHU�EDJ�DSSHOOHH�OHIW�QHDU�WKH�VFHQH�RI�WKH�WUDQVDFWLRQ�

+H� UHWXUQHG� WR� WKH� FRUQHU� RI� 1LQWK� DQG� %XWOHU� 6WUHHWV� DQG� LPPHGLDWHO\

VSRWWHG�WKH�EDJ�RQ�WKH�ODZQ���2IILFHU�.LQJ�RSHQHG�WKH�EDJ�DQG�H[DPLQHG�LWV

FRQWHQWV���$�OD\HU�RI�WLQ�IRLO�ZDV�ORRVHO\�IROGHG�RYHU�WKH�FRQWHQWV�RI�WKH�EDJ�

7HQ� EURZQ�WLQWHG� JODVVLQH� SDFNHWV� ZHUH� HQFDVHG� LQ� WKH� IRLO�� � (DFK� SDFNHW

FRQWDLQHG�D�JUHHQ�OHDI\�VXEVWDQFH�WKDW�KDG�EHHQ�WUHDWHG�ZLWK�DQ�RLO\�OLTXLG�

7KH� GLVWLQFWLYH� RGRU� RI� SKHQF\FOLGLQH� HPDQDWHG� IURP� WKH� SDFNHWV�� � 2IILFHU

.LQJ�LPPHGLDWHO\�UHWXUQHG�WR�WKH�JURFHU\�
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$SSUR[LPDWHO\� WHQ� WR� ILIWHHQ� VHFRQGV� HODSVHG� EHWZHHQ� 2IILFHU� .LQJ¶V

GHSDUWXUH�DQG�UHWXUQ���2IILFHU�.LQJ�LQIRUPHG�2IILFHU�0XUUD\�RI�KLV�GLVFRYHU\�

DQG� WKH� RIILFHUV� SURFHHGHG� WR� DUUHVW� DSSHOOHH� DQG� 5LYHUD�� � $JDLQ�� 5LYHUD

DWWHPSWHG�WR�HVFDSH��DQG�D�VWUXJJOH�EHWZHHQ�WKH�RIILFHUV�DQG�5LYHUD�HQVXHG�

'XULQJ� WKH� VWUXJJOH�� D� IXOO\�ORDGHG� GHUULQJHU� KDQGJXQ� IHOO� RXW� RI� 5LYHUD¶V

SDQWV� OHJ� DQG� RQWR� WKH� IORRU�� � $IWHU� VHFXULQJ� 5LYHUD� DQG� FRPSOHWLQJ� WKH

DUUHVW��WKH�RIILFHUV�UHFRYHUHG�WKH�KDQGJXQ���7KH�SROLFH�IRXQG�FXUUHQF\�ZKHQ

WKH\�FRQGXFWHG�D�VHDUFK�LQFLGHQW�WR�DSSHOOHH¶V�DUUHVW�

7KH�SROLFH�VXEVHTXHQWO\�FKDUJHG�DSSHOOHH�ZLWK�NQRZLQJ�DQG�LQWHQWLRQDO

SRVVHVVLRQ� RI� D� FRQWUROOHG� VXEVWDQFH��� SRVVHVVLRQ� ZLWK� LQWHQW� WR� GHOLYHU��

SRVVHVVLQJ� LQVWUXPHQWV� RI� FULPH��� FDUU\LQJ� ILUHDPV� RQ� SXEOLF� VWUHHWV� LQ

3KLODGHOSKLD��� HVFDSH�� DQG� FULPLQDO� FRQVSLUDF\��� � 2Q� 6HSWHPEHU� ���� �����

WKH�+RQRUDEOH�%HUQDUG�-��$YHOOLQR�FRQGXFWHG�D�KHDULQJ�RQ�DSSHOOHH¶V�PRWLRQ

WR�VXSSUHVV�SK\VLFDO�HYLGHQFH�� �7KH�VXSSUHVVLRQ�FRXUW�GHWHUPLQHG�WKDW� WKH

SROLFH� KDG� DUUHVWHG� DSSHOOHH� LQ� WKH� DEVHQFH� RI� SUREDEOH� FDXVH� ZKHQ� WKH

SROLFH�RIILFHUV�HQWHUHG�WKH�FRUQHU�JURFHU\�DQG�GHWDLQHG�KLP���5HDVRQLQJ�WKDW

WKH�SROLFH� IRUFHG�DSSHOOHH� WR�DEDQGRQ�WKH�SKHQF\FOLGLQH�GXULQJ� WKHLU� LOOHJDO

VHL]XUH�� WKH� FRXUW� WKHQ� DSSOLHG� WKH� GRFWULQH� RI� IRUFHG� DEDQGRQPHQW�� � 7KH

����������������������������������
� ���3D��&�6�$�������������D������
� ���3D��&�6�$�������������D������
� ���3D��&�6�$��������
� ���3D��&�6�$���������
� ���3D��&�6�$���������
� ���3D��&�6�$��������
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VXSSUHVVLRQ� FRXUW� IRXQG� WKH� FDVH� RI� &RPPRQZHDOWK� Y�� %DQNV�� ���� 3D�

���������$��G�������������WR�EH�IDFWXDOO\�LGHQWLFDO��DQG��WKHUHIRUH��JUDQWHG

DSSHOOHH¶V�PRWLRQ�WR�VXSSUHVV�WKH�SKHQF\FOLGLQH�UHFRYHUHG�E\�WKH�SROLFH�

7KH� VXSSUHVVLRQ� FRXUW¶V� EODQNHW� DSSOLFDWLRQ� RI� %DQNV� DPRXQWV� WR

UHYHUVLEOH� HUURU�� � 7LPLQJ� ZDV� SLYRWDO� LQ� WKH� FDVH� EHIRUH� WKH� VXSSUHVVLRQ

FRXUW��EXW�WKH�FRXUW�LJQRUHG�WKH�VHTXHQFH�RI� WKH�HYHQWV� WKDW� WUDQVSLUHG�RQ

WKH�HYHQLQJ�RI�DSSHOODQW¶V�DUUHVW���,Q�%DQNV��RXU�6XSUHPH�&RXUW�DGGUHVVHG

WKH�LVVXH�RI�ZKHWKHU�D�VXVSLFLRXV�WUDQVDFWLRQ��ZKLFK�LQFOXGHG�WKH�H[FKDQJH

RI� PRQH\� IRU� XQNQRZQ� LWHPV�� FRPELQHG� ZLWK� WKH� VHOOHU¶V� IOLJKW� XSRQ� WKH

DSSURDFK� RI� D� XQLIRUPHG� RIILFHU�� JLYHV� ULVH� WR� SUREDEOH� FDXVH� WR� VHL]H� WKH

LQGLYLGXDO�� � $SSO\LQJ� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV� WHVW�� RXU� 6XSUHPH

&RXUW�GHWHUPLQHG�WKDW�WKH�FLUFXPVWDQFHV� IHOO�QDUURZO\�VKRUW�RI�HVWDEOLVKLQJ

SUREDEOH� FDXVH� DQG�� WKHUHIRUH�� VXSSUHVVHG� WKH� FUDFN� FRFDLQH� GLVFRYHUHG

GXULQJ�D�VHDUFK�FRQGXFWHG�VXEVHTXHQW�WR�WKH�DUUHVW�RI�WKH�VHOOHU�

,Q� WKH� SUHVHQW� FDVH�� WKH� VXSSUHVVLRQ� FRXUW� DSSOLHG� %DQNV� ZLWKRXW

FRQVLGHULQJ�ZKHWKHU�WKH�FDXVDWLYH�IDFWRU�RI�DEDQGRQPHQW�ZDV�WKH�XQODZIXO

DQG�FRHUFLYH�DFWLRQ�RI�WKH�SROLFH�RIILFHUV�LQ�FKDVLQJ�WKH�GHIHQGDQW�LQ�RUGHU�WR

VHL]H�KLP���&RPSDUH�&RPPRQZHDOWK�Y��-HIIULHV������3D�����������$��G

���� ������� �VXSSUHVVLRQ� RI� DEDQGRQHG� HYLGHQFH� QHFHVVDU\� ZKHUH� SROLFH

LQLWLDWHG�FKDVH�SULRU�WR�DEDQGRQPHQW��FDXVDWLYH�IDFWRU�LQ�WKH�DEDQGRQPHQW

ZDV�WKH�XQODZIXO�DFWLRQ�RI�SROLFH���ZLWK�,QWHUHVW�RI�(YDQV������$��G����

�3D��6XSHU���������DEDQGRQHG�HYLGHQFH�SURSHUO\�DGPLWWHG�ZKHUH�GHIHQGDQW
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DEDQGRQHG� FUDFN� FRFDLQH� VXEVHTXHQW� WR� SROLFH� RIILFHU� H[LWLQJ� IURP� FDU� EXW

SULRU� WR� RIILFHU� LQLWLDWLQJ� FKDVH�� HOHPHQW� RI� SROLFH� FRHUFLRQ� DEVHQW����

&RQVHTXHQWO\�� WKH� VXSSUHVVLRQ� FRXUW� PLVLGHQWLILHG� WKH� SDFNHWV� RI

SKHQF\FOLGLQH� DV� IUXLWV� RI� WKH� RIILFHUV¶� GHWHQWLRQ� RI� DSSHOOHH� UDWKHU� WKDQ

HYLGHQFH�REWDLQHG�LQGHSHQGHQWO\�RI�WKDW�GHWHQWLRQ���&RPSRXQGLQJ�WKLV�HUURU�

WKH�VXSSUHVVLRQ�FRXUW�PLVDSSOLHG�WKH�WRWDOLW\�RI�FLUFXPVWDQFHV�WHVW�HVSRXVHG

LQ�%DQNV�DQG�HUURQHRXVO\�FRQFOXGHG�WKDW�WKLV�GHWHQWLRQ�ZDV�LOOHJDO���,Q�IDFW�

UHDVRQDEOH�VXVSLFLRQ�MXVWLILHG�WKH�SROLFH�RIILFHUV¶�EULHI�GHWHQWLRQ�RI�DSSHOOHH

DQG�KLV�FRKRUW�ZKLOH�2IILFHU�.LQJ�UHWULHYHG�WKH�DEDQGRQHG�SKHQF\FOLGLQH�

(YHQ� LI� ZH� DVVXPH�� DUJXHQGR�� WKDW� WKH� GHWHQWLRQ� RI� DSSHOOHH� DQG

5LYHUD�ZDV�XQODZIXO��VXSSUHVVLRQ�RI�WKH�SKHQF\FOLGLQH�ZDV�LPSURSHU���)RU�³D

GHIHQGDQW� DFFXVHG� RI� D� SRVVHVVRU\� FULPH� WR� SUHYDLO� LQ� D� FKDOOHQJH� WR� WKH

VHDUFK�DQG�VHL]XUH�ZKLFK�SURYLGHG�WKH�HYLGHQFH�XVHG�DJDLQVW�KLP��KH�PXVW�

DV�D�WKUHVKROG�PDWWHU��HVWDEOLVK�WKDW�KH�KDV�D�OHJDOO\�FRJQL]DEOH�H[SHFWDWLRQ

RI�SULYDF\´�LQ�WKH�SODFH�LQYDGHG���&RPPRQZHDOWK�Y��&DUOWRQ������3D������

����� ���� $��G� ����� ������� �������� � $� FULPLQDO� GHIHQGDQW� KDV� QR� SULYDF\

H[SHFWDWLRQ� LQ� SURSHUW\� WKDW�KH�KDV�YROXQWDULO\� DEDQGRQHG�RU� UHOLQTXLVKHG�

6HH� &RPPRQZHDOWK� Y�� -RKQVRQ�� ���� $��G� ����� ������� �3D�� 6XSHU�

������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������

����������������������������������
�� $OWKRXJK� RXU� 6XSUHPH� &RXUW� UHOLHG� RQ� DQ� DEDQGRQPHQW� FDVH�
&RPPRQZHDOWK� Y�� -HIIULHV�� ���� 3D�� ����� ���� $��G� ����� ZKHQ� GHFLGLQJ
%DQNV�� WKH� &RXUW� GLG� QRW� UHFRQVLGHU� WKH� DEDQGRQPHQW� LVVXHV� UDLVHG� LQ
-HIIULHV�
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&RPPRQZHDOWK� Y��:LOVRQ�� ���� $��G� ������ �������� �3D�� 6XSHU�� ������

DSSHDO�GHQLHG������3D�����������$��G������������

,Q�FRQVLGHULQJ�ZKHWKHU�WKH� DEDQGRQHG�RU� UHOLQTXLVKHG�SURSHUW\
LV� DGPLVVLEOH�� RXU� VXSUHPH� FRXUW� KDV� KHOG� WKDW� µLQLWLDO� LOOHJDOLW\
WDLQWV�WKH�VHL]XUH�RI�WKH�HYLGHQFH�«�>EHFDXVH@�LQ�VXFK�D�VLWXDWLRQ
LW� FDQQRW� EH� VDLG� WKDW� WKHUH� ZDV� D� µYROXQWDU\� DEDQGRQPHQW� RU
UHOLQTXLVKPHQW¶�RI�WKH�HYLGHQFH��«�1R� LPSURSHU�RU�XQODZIXO�DFW
FDQ� EH� FRPPLWWHG� E\� WKH� RIILFHUV� SULRU� WR� WKH� HYLGHQFH� EHLQJ
DEDQGRQHG�>RU�UHOLQTXLVKHG@�´��&RPPRQZHDOWK�Y��6KRDW]�����
3D�����������$��G��������������������FLWDWLRQV�RPLWWHG��� �6HH
&RPPRQZHDOWK� Y�� +RXVWRQ�� ���� 3D�� 6XSHU�� ����� ���� $��G
�����������

&RPPRQZHDOWK� Y�� 3URVHN�� ���� $��G� ������ � ����� �3D�� 6XSHU�� �����

�HPSKDVLV�DGGHG��

)RU�DSSHOOHH¶V�FKDOOHQJH�WR�WKH�VHL]XUH�RI�WKH�SKHQF\FOLGLQH�WR�VXFFHHG

KH� PXVW� ³PHHW� WKH� WKUHVKROG� UHTXLUHPHQW� RI� GHPRQVWUDWLRQ´� RI� D� ³OHJDOO\

FRJQL]DEOH� H[SHFWDWLRQ� RI� SULYDF\´� LQ� WKH� DUHD� ZKLFK� ZDV� VHDUFKHG�

&RPPRQZHDOWK� Y�� &DUOWRQ�� BBB� 3D�� DW� BBB�� ���� $��G� DW� �������

$SSHOOHH�� KRZHYHU�� KDV� IDLOHG� WR� HVWDEOLVK� ³HLWKHU� D� SRVVHVVRU\� LQWHUHVW�� D

OHJLWLPDWH� SUHVHQFH� RU� D� FKDUDFWHULVWLF� RI� RZQHUVKLS� «� IURP�ZKLFK� VRFLHW\

FRXOG� UHFRJQL]H� DQ�H[SHFWDWLRQ� RI� SULYDF\�´� �,G��DW����� �FLWDWLRQ� RPLWWHG��

DFFRUG� -RKQVRQ� ���� $��G� DW� �������� &RPPRQZHDOWK� Y�� 7LOOPDQ�� ���

$��G��������������3D��6XSHU���������,Q�,QWHUHVW�RI�-�-�������$��G������

���������3D��6XSHU��������

,QLWLDOO\�� DSSHOOHH� WRRN� SUHFDXWLRQV� WR� GLVDVVRFLDWH� KLPVHOI� ZLWK� WKH

FRQWUDEDQG� LQ� WKH� HYHQW� RI� SROLFH� LQWHUYHQWLRQ�� � $SSHOOHH� GHSRVLWHG� WKH

SKHQF\FOLGLQH� RQ� WKH� IURQW� ODZQ�RI� D� SURSHUW\� RZQHG�E\�DQ�XQNQRZQ� WKLUG
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SDUW\�� � +H� SODFHG� WKH� QDUFRWLFV� VXSSO\� LQ� D� ORFDWLRQ� UHDGLO\� DFFHVVLEOH� WR

DQ\RQH�IUHTXHQWLQJ�WKH�FRUQHU���$SSHOODQW�SXUSRVHIXOO\�SODFHG�WKH�VXSSO\�VR

WKDW�LW�ZDV�QRW�LQ�KLV�LPPHGLDWH�SRVVHVVLRQ�DQG�WKHQ�VWRRG�DSSUR[LPDWHO\���

WR� ��� IHHW� DZD\� IURP� WKH� EDJ�� � $SSHOOHH� RQO\� UHWXUQHG� WR� WKH� EDJ� ZKHQ

WUDQVDFWLQJ�D�VDOH���7KH�REYLRXV�UHDVRQ�IRU�WKLV�DUUDQJHPHQW�ZDV�WR�HQDEOH

DSSHOOHH�DQG�5LYHUD�WR�FODLP�LJQRUDQFH�RI�WKH�VHTXHVWHUHG�QDUFRWLFV�VXSSO\

LQ� WKH�HYHQW�WKHLU� LOOHJDO� DFWLYLWLHV�ZHUH�GLVFRYHUHG�E\�SROLFH�� � 7KURXJK�KLV

FRQVFLRXV� HIIRUW� WR� GLVDVVRFLDWH� KLPVHOI� IURP� WKH� QDUFRWLFV� VXSSO\� LQ� WKH

HYHQW�RI�SROLFH�LQWHUYHQWLRQ��DSSHOOHH�HIIHFWLYHO\�DEDQGRQHG�DQ\�UHDVRQDEOH

H[SHFWDWLRQ�RI�SULYDF\�LQ�WKH�EDJ���6HH�-RKQVRQ������$��G�DW�����

$SSHOOHH¶V�VXEVHTXHQW�EHKDYLRU�PDQLIHVWHG�D�FOHDU�LQWHQW�WR�UHOLQTXLVK

FRQWURO�RI�WKH�FRQWHQWV�RI�WKH�EDJ�DV�ZHOO�DV�DQ\�H[SHFWDWLRQ�RI�PDLQWDLQLQJ

WKH�SULYDF\�RI�LWV�FRQWHQWV��6HH�-RKQVRQ������$��G�DW������VHH�JHQHUDOO\�

7LOOPDQ������$��G�DW���������,QWHUHVW�RI�-�-�������$��G�DW�����������:KHQ

WKH� FUXLVHU� GURYH� E\�� DSSHOOHH� DQG� 5LYHUD� IOHG�� DEDQGRQLQJ� WKH� VXSSO\� RI

SKHQF\FOLGLQH���$OWKRXJK�DSSHOOHH�FRQWHQGV�WKDW�KH�ZDV�LPSHUPLVVLEO\�IRUFHG

WR� DEDQGRQ� WKH�EDJ�E\� WKH� SROLFH�� WKH� XQFRQWUDGLFWHG� WHVWLPRQ\� RI� 2IILFHU

.LQJ� HVWDEOLVKHG� WKDW� WKH� SROLFH� GLG� QRWKLQJ� WR� WULJJHU� WKH� DEDQGRQPHQW�

7KH�RSHUDWRU�RI� WKH�FUXLVHU�GLG�QRW� IROORZ�DSSHOOHH��QRU�GLG�KH� DFWLYDWH�KLV

OLJKWV�� � +H� VLPSO\� GURYH� RQZDUG�� FRQWLQXLQJ� KLV� SDWURO� RI� WKH� YLFLQLW\�

2IILFHUV�.LQJ�DQG�0XUUD\�REVHUYHG�DOO�WKLV�IURP�WKHLU�YHKLFOH���7KH\�WRRN�QR

DFWLRQ�EHIRUH�DSSHOOHH�DQG�5LYHUD�IOHG�IURP�WKH�FUXLVHU�
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$� SROLFH� FUXLVHU� SDVVLQJ� WKURXJK� WKH� QHLJKERUKRRG� RQ� URXWLQH� SDWURO

GRHV� QRW� DPRXQW� WR� SROLFH� FRHUFLRQ� FRPSHOOLQJ� WKH� DEDQGRQPHQW� RI

FRQWUDEDQG�� � 6HH� &RPPRQZHDOWK� Y�� 5LOH\�� ���� $��G� ������ ����� �3D�

6XSHU���������PHUH�DSSURDFK�E\�D�ODZ�HQIRUFHPHQW�RIILFLDO�GRHV�QRW�DPRXQW

WR� SROLFH� FRHUFLRQ� UHTXLULQJ� VXSSUHVVLRQ� RI� HYLGHQFH� DEDQGRQHG� E\

GHIHQGDQW���,QWHUHVW�RI�(YDQV������$��G�DW������VHH�DOVR�-RKQVRQ�����

$��G� �����7LOOPDQ�� ���� $��G� ����� �:KHQ� WKH� FUXLVHU� SDVVHG� WKURXJK� WKH

QHLJKERUKRRG��DSSHOOHH�DQG�5LYHUD�ZHUH�QRW�GHSULYHG�RI�WKHLU�IUHHGRP�LQ�DQ\

VLJQLILFDQW� ZD\�� QRU� ZHUH� WKH\� SODFHG� LQ� D� VLWXDWLRQ� LQ� ZKLFK� WKH\� FRXOG

EHOLHYH� UHDVRQDEO\� WKDW� WKHLU� IUHHGRP� RI� DFWLRQ� ZDV� UHVWULFWHG� E\� SROLFH

FRQGXFW�� �6HH�&RPPRQZHDOWK�Y��0DWRV������3D�������������������$��G

����� �������� ������� �D� VXVSHFW� LV� VHL]HG� RQO\�� ZKHQ� LQ� YLHZ� RI� DOO� WKH

FLUFXPVWDQFHV��D�UHDVRQDEOH�SHUVRQ�ZRXOG�KDYH�EHOLHYHG�KH�ZDV�QRW�IUHH�WR

OHDYH��� �1RQH�RI� WKH�SROLFH�RIILFHUV�HQJDJHG� LQ�DFWLYLW\�ZKLFK�FRXOG�E\�DQ\

VWUHWFK�RI�WKH�LPDJLQDWLRQ�EH�XQGHUVWRRG�WR�EH�DQ�DFW�RI�XQODZIXO�FRHUFLRQ�

,W�ZDV� DSSHOODQW¶V� IHDU� RI� GHWHFWLRQ�� DV� RSSRVHG� WR� DQ\� WKUHDW� RU� VKRZ� RI

IRUFH�E\�WKH�SROLFH��WKDW�LQGXFHG�KLP�WR�IOHH�WKH�VFHQH���$SSHOOHH¶V�VHQVLWLYLW\

WR�WKH�ULVN�RI�SROLFH�GHWHFWLRQ�GRHV�QRW�HVWDEOLVK�WKDW�KLV�DEDQGRQPHQW�ZDV

IRUFHG�� � +HQFH�� ZH� FRQFOXGH� WKDW� DSSHOODQW� YROXQWDULO\� DEDQGRQHG� WKH

SKHQF\FOLGLQH�� WKXV� UHOLQTXLVKLQJ� DQ\� H[SHFWDWLRQ� RI� SULYDF\� RYHU� WKH

FRQWHQWV�WKHUHLQ���6HH�7LOOPDQ������$��G�DW������ZKHUH�SROLFH�RIILFHUV�GLG

QRW� H[LW� WKHLU� YHKLFOH� XQWLO� DIWHU� ZLWQHVVLQJ� GHIHQGDQW� VS\� WKHP�� WRVV� D
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FRQWDLQHU�WR�WKH�JURXQG�DQG�ZDON�DZD\��WKH�FRQWDLQHU�ZDV�QRW�DEDQGRQHG�DV

WKH� UHVXOW� RI� DQ\� SROLFH� FRHUFLRQ��� VHH� DOVR� ,QWHUHVW� RI� -�-��� ���� $��G

������6KRDW]������3D�����������$��G������

7KH� VXSSUHVVLRQ� FRXUW� IRXQG� WKDW� 2IILFHUV� 0XUUD\� DQG� .LQJ� ODFNHG

MXVWLILFDWLRQ� WR� GHWDLQ� DSSHOODQW� DW� WKH� JURFHU\� DQG�� WKHUHIRUH�� VXSSUHVVHG

WKH� SKHQF\FOLGLQH� WKDW�2IILFHU� .LQJ� KDG� UHFRYHUHG� IURP� WKH� ODZQ� RQ� 1LQWK

DQG�%XWOHU�6WUHHWV���7KLV�FRQFOXVLRQ�LV�IXQGDPHQWDOO\�IODZHG�DV�DSSHOOHH�KDG

DEDQGRQHG�WKH�SKHQF\FOLGLQH�ZKHQ�KH�UDQ�IURP�WKH�FUXLVHU�EHIRUH�WKH�SROLFH

RIILFHUV� LQLWLDWHG� SXUVXLW�� � 7KH� SKHQF\FOLGLQH�ZDV�QRW� WKH� IUXLW� RI� DQ� LOOHJDO

VHL]XUH�EHFDXVH�LW�ZDV�³VHL]HG�LQGHSHQGHQWO\�RI�DQ\�XQODZIXO�SROLFH�FRQGXFW�

L�H���LW�ZDV�DEDQGRQHG�SULRU�WR�WKH�SROLFH�VKRZLQJ�DQ\�LQWHUHVW�LQ�DSSHOOHH�´

7LOOPDQ�� ���� $��G� DW� ���� �HYHQ� LI� VHL]XUH� ZDV� LOOHJDO�� HYLGHQFH� ZDV� QRW

VXEMHFW� WR� VXSSUHVVLRQ� EHFDXVH� LW� ZDV� DEDQGRQHG� SULRU� WR� WKH� WLPH� WKDW

SROLFH�VKRZHG�DQ\�LQWHUHVW�LQ�GHIHQGDQW���DFFRUG�,QWHUHVW�RI�-�-�������DW

������ VHH� DOVR� 6KRDW]�� ���� $��G� DW� ����� �DGPLVVLELOLW\� RI� DEDQGRQHG

HYLGHQFH� GHSHQGV� XSRQ� ZKHWKHU� ODZ� HQIRUFHPHQW� RIILFLDOV� FRPPLWWHG

LPSURSHU�RU�XQODZIXO�DFWV�SULRU�WR�WKH�DEDQGRQPHQW�RI�HYLGHQFH��

0RUHRYHU�� 2IILFHUV� .LQJ� DQG� 0XUUD\� SRVVHVVHG� WKH� UHTXLVLWH� OHYHO� RI

VXVSLFLRQ� QHFHVVDU\� WR� GHWDLQ� DSSHOOHH� DW� WKH� JURFHU\�� � 7R� MXVWLI\� DQ

LQYHVWLJDWRU\� VWRS�� WKH� SROLFH� PXVW� KDYH�� DW� LWV� LQFHSWLRQ�� D� UHDVRQDEOH

VXVSLFLRQ�WKDW�FULPLQDO�DFWLYLW\�LV�DIRRW���6HH�5LOH\������$��G�DW������� �7R

GHWHUPLQH�ZKHWKHU�UHDVRQDEOH�VXVSLFLRQ�H[LVWV��WKLV�FRXUW�YLHZV�WKH�WRWDOLW\
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RI� WKH� FLUFXPVWDQFHV� WKURXJK� WKH� H\HV� RI� D� WUDLQHG� RIILFHU�� � ,G�� DW� �����

:KLOH� PHUH� SUHVHQFH� LQ� D� KHDY\� GUXJ�WUDIILFNLQJ� DUHD� FDQQRW� MXVWLI\� DQ

LQYHVWLJDWRU\� VWRS�� DQG� IOLJKW� DORQH� LV� LQVXIILFLHQW� WR� HVWDEOLVK� UHDVRQDEOH

VXVSLFLRQ�� D� FRPELQDWLRQ� RI� WKRVH� FLUFXPVWDQFHV� PD\� DFKLHYH� UHDVRQDEOH

VXVSLFLRQ���6HH�LG�

2IILFHU� .LQJ� DUWLFXODWHG� VSHFLILF� IDFWV� WKDW� HVWDEOLVKHG� UHDVRQDEOH

VXVSLFLRQ�EHIRUH�WKH�RIILFHUV�HQWHUHG�WKH�JURFHU\���2IILFHU�.LQJ�WHVWLILHG�WKDW

KH� REVHUYHG� DSSHOODQW� LQ� DQ� DUHD� NQRZQ� IRU� GUXJ� DFWLYLW\���� � 7KH� SROLFH

RIILFHU�REVHUYHG�WKH�VXVSHFWV�FRQGXFW�D�FRPSOH[�FRPPHUFLDO�H[FKDQJH�ZKLFK

KDG�DOO�WKH�FKDUDFWHULVWLFV�RI�D�GUXJ�WUDQVDFWLRQ���)RU�H[DPSOH��WKH�VXVSHFWV

SXUSRVHIXOO\� SODFHG� WKHLU� GUXJ� FDFKH� DW� D� GLVWDQFH� IURP� ZKHUH� WKH� VDOHV

RFFXUUHG�� DQG� WKH� VXVSHFWV� ELIXUFDWHG� WKHLU� GXWLHV²RQH� VXVSHFW� UHFUXLWHG

VDOHV�DQG�DFFHSWHG�FDVK�DQG�WKH�RWKHU�UHWULHYHG�WKH�QDUFRWLFV�DQG�KHOG�WKH

SURFHHGV� RI� VDOH�� � )XUWKHU�� ZKHQ� 5LYHUD� QRWLFHG� WKH� FUXLVHU�� DSSHOOHH� DQG

5LYHUD�DEUXSWO\�IOHG�IURP�WKH�DUHD��OHDYLQJ�EHKLQG�WKH�SKHQF\FOLGLQH���$W�WKLV

SRLQW��2IILFHUV�.LQJ�DQG�0XUUD\�SRVVHVVHG�DQ�DUWLFXODEOH�EDVLV�IRU�VXVSHFWLQJ

WKDW�FULPLQDO�DFWLYLW\�ZDV�DIRRW���,QGLYLGXDOO\��WKHVH�IDFWV�ZRXOG�QRW�DPRXQW

WR� UHDVRQDEOH� VXVSLFLRQ�� KRZHYHU�� ZKHQ� YLHZHG� XQGHU� WKH� WRWDOLW\� RI� WKH

����������������������������������
�� 2IILFHU�.LQJ�ZDV�ZHOO�DZDUH�RI� WKH�QDUFRWLFV�FRPPHUFH�RQ�%XWOHU�6WUHHW�
SDUWLFXODUO\� EHWZHHQ� 6L[WK� DQG� 7HQWK� 6WUHHWV�� � +H� KDV� ZLWQHVVHG� EHWZHHQ
���� DQG� ���� QDUFRWLFV� WUDQVDFWLRQV� FRQGXFWHG� LQ� WKH� HQYLURQV�� � 2YHU� WKH
VSDQ�RI�KLV�FDUHHU��KH�KDV�FRQGXFWHG�QHDUO\������GUXJ�UHODWHG�DUUHVWV�����
RI�ZKLFK�WRRN�SODFH�LQ�WKLV�YLFLQLW\�
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FLUFXPVWDQFHV��WKH�SXUVXLW�RI�DSSHOOHH�DQG�5LYHUD�ZDV�VXSSRUWHG�E\�DW�OHDVW

UHDVRQDEOH�VXVSLFLRQ���6HH�5LOH\������$��G�DW������

$�ODZ�HQIRUFHPHQW�RIILFHU�ZKR�³ODFNV� WKH�SUHFLVH� OHYHO�RI� LQIRUPDWLRQ

QHFHVVDU\�IRU�SUREDEOH�FDXVH�WR�DUUHVW´�EXW�SRVVHVVHV�UHDVRQDEOH�VXVSLFLRQ

RI�FULPLQDO�DFWLYLW\��LV�QRW�UHTXLUHG�³WR�VLPSO\�VKUXJ�KLV�VKRXOGHUV�DQG�DOORZ

«�D�FULPLQDO�WR�HVFDSH�´��&RPPRQZHDOWK�Y��/DJDPED������$��G�������3D�

6XSHU���������DSSHDO�GHQLHG������3D�����������$��G�������������TXRWLQJ

&RPPRQZHDOWK� Y�� )HUUDUR�� ���� $��G� ����� ���� �3D�� 6XSHU�� �������

5DWKHU�� WKH�RIILFHU�PD\�FRQGXFW�D� EULHI�� LQYHVWLJDWRU\� VWRS� WR�PDLQWDLQ� WKH

VWDWXV� TXR� WHPSRUDULO\� ZKLOH� REWDLQLQJ�PRUH� LQIRUPDWLRQ�� � /DJDPED�� ���

$��G�DW�����7KH�VXSSUHVVLRQ�FRXUW�FRQFOXGHG�WKDW�DSSHOOHH�DQG�5LYHUD�ZHUH

VXEMHFW� WR� D� FXVWRGLDO� DV� RSSRVHG� WR� DQ� LQYHVWLJDWLYH� GHWHQWLRQ� ZKHQ� WKH

SROLFH� HQWHUHG� WKH� FRUQHU� JURFHU\� EHFDXVH� DSSHOOHH� ³ZDV� QRW� SHUPLWWHG� WR

OHDYH�WKH�SUHPLVHV�´��:H�GLVDJUHH�

7KH� IDFWRUV� FRQVLGHUHG� WR� GHWHUPLQH� ZKHWKHU� D� GHWHQWLRQ� LV

LQYHVWLJDWLYH�RU�FXVWRGLDO�LQFOXGH�

WKH�EDVLV�IRU�WKH�GHWHQWLRQ��WKH�FULPH�VXVSHFWHG�DQG�WKH�JURXQGV
IRU�VXVSLFLRQ���WKH�GXUDWLRQ�RI�WKH�GHWHQWLRQ��WKH�ORFDWLRQ�RI�WKH
GHWHQWLRQ� �SXEOLF� RU� SULYDWH��� ZKHWKHU� WKH� VXVSHFW� ZDV
WUDQVSRUWHG� DJDLQVW� KLV� ZLOO� �KRZ� IDU�� ZK\��� WKH� PHWKRG� RI
GHWHQWLRQ�� WKH� VKRZ�� WKUHDW� RU� XVH� RI� IRUFH�� DQG�� WKH
LQYHVWLJDWLYH�PHWKRGV�XVHG�WR�FRQILUP�RU�GLVSHO�VXVSLFLRQV�

,Q�,QWHUHVW�RI�6�-��� BBB�3D�� BBB�� BBB�� ����$��G����� ��� ������� �SOXUDOLW\

RSLQLRQ���TXRWLQJ�&RPPRQZHDOWK�Y��*RPPHU������$��G�������������3D�

6XSHU���������
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+HUH��WKH�RIILFHUV�HQWHUHG�WKH�JURFHU\�DQG�DVNHG�DSSHOOHH�DQG�5LYHUD

WR�VWHS�DZD\�IURP�WKH�FRXQWHU��EXW�GLG�QRW�WRXFK�HLWKHU�VXVSHFW�XQWLO�5LYHUD

EHFDPH�XQUXO\�DQG�SK\VLFDOO\�UHVLVWHG�WKH�RIILFHUV���$W�WKDW�WLPH��WKH�SROLFH

RIILFHUV� HPSOR\HG� WKH� PLQLPXP� DPRXQW� RI� IRUFH� QHFHVVDU\� WR� UHVWUDLQ

5LYHUD��DQG�QR�IRUFH�ZDV�H[HUFLVHG�RQ�DSSHOOHH��7KH�SROLFH�RIILFHUV�GLG�QRW

VHDUFK� WKH� VXVSHFWV� GXULQJ� WKH� GHWHQWLRQ�� DQG� WKH� SROLFH� LPSOHPHQWHG� WKH

PLQLPDO� DPRXQW� RI� IRUFH� QHFHVVDU\� WR� VHFXUH� WKH� VXVSHFWV� ZKLOH� WKH\

FRPSOHWHG� WKHLU� LQYHVWLJDWLRQ�� � 7KH� GHWHQWLRQ� RQO\� ODVWHG� ILIWHHQ� VHFRQGV�

'XULQJ� WKDW� WLPH�� WKH� SROLFH� RIILFHUV� GLOLJHQWO\� SXUVXHG� D� PHDQV� RI

LQYHVWLJDWLRQ�ZKLFK�LQVWDQWO\�FRQILUPHG�WKHLU�VXVSLFLRQV��� �:H�FDQQRW�DJUHH

WKDW� WKH� EULHI� SHULRG� RI� GHWHQWLRQ� WKDW� RFFXUUHG� SULRU� WR� 2IILFHU� .LQJ¶V

UHWULHYDO� RI� WKH� SKHQF\FOLGLQH� ZDV� WKH� IXQFWLRQDO� HTXLYDOHQW� RI� D� FXVWRGLDO

DUUHVW�� � 7KH� SROLFH� RIILFHUV¶�PLQLPDO� XVH� RI� SK\VLFDO� IRUFH� WR� PDLQWDLQ� WKH

VWDWXV� TXR� ZKLOH� FRQGXFWLQJ� WKH� LQYHVWLJDWLRQ� GLG� QRW� WUDQVPRJULI\� WKH

GHWHQWLRQ�LQWR�DQ�DUUHVW�

$FFRUGLQJO\��ZH� UHYHUH� WKH� SRUWLRQV� RI� WKH� VXSSUHVVLRQ� FRXUW¶V� RUGHU

WKDW�VXSSUHVVHG�WKH�SKHQF\FOLGLQH�UHFRYHUHG�E\�SROLFH�

2UGHU� UHYHUVHG� LQ� SDUW�� � &DVH� UHPDQGHG� IRU� IXUWKHU� SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


