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3HWLWLRQ�IRU�5HDUJXPHQW�)LOHG��������

23,1,21�%<�'(/�62/(��-���� )LOHG�)HEUXDU\���������
3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG�������

��� 7KLV�LV�DQ�DSSHDO�IURP�DQ�RUGHU�RI�VXPPDU\�MXGJPHQW�HQWHUHG�LQ�IDYRU

RI�GHIHQGDQW���$SSHOODQW�LQVWLWXWHG�DQ�DFWLRQ�VHHNLQJ�WR�UHFRYHU�GDPDJHV�IRU

LQMXULHV�VKH�DOOHJHGO\�VXIIHUHG�ZKHQ�DQ�XQLGHQWLILHG�VNLHU�FROOLGHG�ZLWK�KHU�DW

$SSHOOHH¶V� VNL� UHVRUW� IDFLOLW\�� � 7KH� WULDO� FRXUW� FRQFOXGHG� WKDW� $SSHOODQW

DVVXPHG� WKH� LQKHUHQW� ULVN� RI� WKH� VSRUW� DQG� VLJQHG� D� UHOHDVH� DJUHHPHQW�

ZKLFK�EDUV�WKH�SUHVHQW�DFWLRQ���:H�UHYHUVH�

��� $SSHOODQW�WUDYHOHG�ZLWK�KHU�KLJK�VFKRRO�VNL�FOXE�WR�WKH�6HYHQ�6SULQJV

UHVRUW�WR�VNL���:LWK�D�SUH�SDLG�UHQWDO�WLFNHW�VKH�REWDLQHG�VNL�HTXLSPHQW�DIWHU

H[HFXWLQJ� D� 5HOHDVH� $JUHHPHQW�� � 6KH� FRPPHQFHG� VNLLQJ� DQG� WUDYHOHG

WKURXJK�WZR�UXQV�ZKHQ��ZKLOH�VKH�ZDV�DW�WKH�EDVH�RI�D�VORSH�LQ�IURQW�RI�WKH
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VNL�ORGJH�DUHD��VKH�ZDV�VWUXFN�E\�DQ�HUUDQW�XQLGHQWLILHG�VNLHU���$SSHOODQW�IHOO

EDFNZDUG�ZKLFK��VKH�FODLPV��FDXVHG�KHU�LQMXULHV�

��� $SSHOODQW�DUJXHV� WKH� WULDO� FRXUW�HUUHG� LQ�HQWHULQJ�VXPPDU\� MXGJPHQW

RQ�WKHVH�IDFWV���6KH�FODLPV�WKDW�EHFDXVH�VKH�KDG�FRPSOHWHG�D�UXQ�DQG�ZDV

DW�WKH�ERWWRP�RI�WKH�VORSH�ZKHUH�DQ\�SDWURQ�RI�WKH� UHVRUW� FRXOG�EH�� LW� FDQ

QRW�EH�VDLG�WKDW�VKH�DVVXPHG�WKH�ULVN�RI�KHU�LQMXU\���6KH�DOVR�PDLQWDLQV�WKH

UHOHDVH�DJUHHPHQW�GRHV�QRW�EDU�KHU�DFWLRQ�

��� :H�EHJLQ� E\� DGGUHVVLQJ� $SSHOODQW¶V� DVVHUWLRQ� WKDW� LVVXHV� RI�PDWHULDO

IDFW�UHPDLQ�LQ�WKLV�FDVH��WKHUHIRUH�LW�ZDV�HUURU�WR�JUDQW�VXPPDU\�MXGJPHQW�

7KH�WULDO�FRXUW�UXOHG�WKDW�$SSHOODQW�ZDV�DZDUH�RI�WKH�ULVNV�LQYROYHG�LQ�VNLLQJ�

,W�IRXQG�³XQDYDLOLQJ´�KHU�FODLP�WKDW�VKH�ZDV�QRW�DFWXDOO\�VNLLQJ�DW�WKH�WLPH�RI

WKH� DFFLGHQW�� � 7KH� FRXUW� YLHZHG� WKH� IDFW� WKDW� VKH� KDG� MXVW� ILQLVKHG� D� UXQ

GRZQ� WKH� KLOO� DQG� ZDV� VWLOO� RQ� VNLV�� DERXW� WR� SURFHHG� WR� DQRWKHU� OLIW�� DV

FRQILUPDWLRQ�RI�WKH�IDFW�WKDW�VKH�ZDV�³VNLLQJ´�ZKHQ�WKH�DFFLGHQW�RFFXUUHG�

��� :H�GLVDJUHH�DQG�ILQG�WKHUH�LV�D�TXHVWLRQ�KHUH�IRU�WKH�MXU\�WR�UHVROYH�

$SSHOODQW�ZDV�D�EXVLQHVV�LQYLWHH�RI�WKH�VNL�UHVRUW�� �³$�EXVLQHVV�LQYLWHH�LV�D

SHUVRQ�ZKR�LV�LQYLWHG�WR�HQWHU�RU�UHPDLQ�RQ�WKH�ODQG�RI�DQRWKHU�IRU�D�SXUSRVH

GLUHFWO\�RU�LQGLUHFWO\�FRQQHFWHG�ZLWK�EXVLQHVV�GHDOLQJV�ZLWK�WKH�SRVVHVVRU�RI

WKH�ODQG�´��(PJH�Y��+DJRVN\������$��G������������3D��6XSHU����������7KH

GXW\�RZHG�WR�D�EXVLQHVV�LQYLWHH�E\�WKH�ODQGRZQHU�LV�WKH�KLJKHVW�GXW\�RZHG

WR� DQ\�HQWUDQW�XSRQ� ODQG�� �&URWW\�Y��5HDGLQJ� ,QGXVWULHV�� ���� $��G� ���

�3D�� 6XSHU�� ������� ,Q� WKLV� VLWXDWLRQ� WKH� ODQGRZQHU� LV� XQGHU� DQ� DIILUPDWLYH
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GXW\�WR�SURWHFW�D�EXVLQHVV�YLVLWRU�QRW�RQO\�DJDLQVW�NQRZQ�GDQJHUV�EXW�DOVR

DJDLQVW�WKRVH�ZKLFK�PLJKW�EH�GLVFRYHUHG�ZLWK�UHDVRQDEOH�FDUH���,G�

��� $SSHOOHH�FRXQWHUV�E\�VXJJHVWLQJ�WKDW�WKH�³QR�GXW\´� UXOH�DSSOLFDEOH� WR

DPXVHPHQW�IDFLOLW\�RSHUDWRUV�LV�DSSOLFDEOH�LQ�WKLV�FDVH���7KLV�UXOH�UHFRJQL]HV

WKDW�WKHUH�DUH�FHUWDLQ�LQKHUHQW�ULVNV�DVVXPHG�E\�VSHFWDWRUV�RU�SDWURQV�ZKHQ

YLHZLQJ� RU� SDUWLFLSDWLQJ� LQ� D� VSRUWLQJ� HYHQW� RU� RWKHU� DPXVHPHQW� DFWLYLW\

DJDLQVW�ZKLFK� WKH� DPXVHPHQW� IDFLOLW\� KDV�QR�GXW\� WR� SURWHFW�� �%HUPDQ�Y�

5DGQRU�5ROOV��,QF�������$��G������3D��6XSHU��������� �,Q�DFFRUGDQFH�ZLWK

WKLV�UXOH�FRXUWV�KDYH�ORQJ�UHIXVHG�WR�JUDQW�UHFRYHU\�IRU�LQMXULHV�VXVWDLQHG�E\

DQ�DPXVHPHQW�SDWURQ�ZKLFK�ZHUH�FDXVHG�E\�D�ULVN�LQKHUHQW�LQ�WKH�DFWLYLW\�LQ

TXHVWLRQ���7HOHJD�Y��6HFXULW\�%XUHDX������$��G������3D��6XSHU��������

��� +RZHYHU� DV� QRWHG� E\� WKLV� &RXUW� LQ� 7HOHJD�� HYHQ� LQ� D� SODFH� RI

DPXVHPHQW��QRW�HYHU\�ULVN�LV�UHDVRQDEO\�H[SHFWHG��,G���5DWKHU�WKH�³QR�GXW\´

UXOH�DSSOLHV�RQO\�WR�RFFXUUHQFHV�ZKLFK�DUH�LQKHUHQW�LQ�WKH�DFWLYLW\�DQG�ZKLFK

DUH� FRQVLGHUHG� FRPPRQ�� IUHTXHQW� DQG� H[SHFWHG�� ,G�� � 2UGLQDU\� QHJOLJHQFH

UXOHV�DSSO\�WR�DOO�RWKHU�ULVNV�SUHVHQW��,G��DW�����

��� ,Q�WKLV�FDVH�WKH�TXHVWLRQ�WKXV�EHFRPHV�ZKHWKHU�RQ�WKH�IDFWV�SUHVHQWHG

$SSHOODQW¶V� LQMXULHV�ZHUH�FDXVHG�E\�DQ�RFFXUUHQFH�ZKLFK�ZDV� FRPPRQ�DQG

LQKHUHQW�� � $SSHOOHH� DVVHUWV� WKDW� IDOOLQJ� DQG� FROOLGLQJ� ZLWK� RWKHU� VNLHUV� DUH

LQKHUHQW� ULVNV� LQ� WKH� UHFUHDWLRQDO� VSRUW� RI� GRZQKLOO� VQRZ� VNLLQJ�� � +RZHYHU�

$SSHOODQW�FODLPV�VKH�ZDV�QRW�VNLLQJ�DW�WKH�WLPH�RI�WKH�FROOLVLRQ���6KH�DJXHV

WKDW�VKH�KDG�FRPSOHWHG�KHU�VNL�UXQ�DQG�ZDV�DW�WKH�ERWWRP�RI�WKH�KLOO�ZKHUH
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DQ\�SDWURQ�RI�WKH�VNL�UHVRUW�PLJKW�EH�ZKHQ�VKH�ZDV�KLW�E\�WKH�HUUDQW�VNLHU�

7KHUHIRUH��VKH�DVVHUWV�WKHUH�ZDV�DQ�LVVXH�RI�PDWHULDO�IDFW�DV�WR�ZKHWKHU�VXFK

GDQJHU� RI� EHLQJ� KLW� E\� VNLHU� ZKLOH� VWDQGLQJ� DW� WKH� EDVH� RI� WKH� KLOO�� ZDV

NQRZQ�DQG�FRPPRQ�

��� 2Q� WKH� VWDWH� RI� WKH� UHFRUG� EHIRUH� XV�� FRQVLGHULQJ� D� PRWLRQ� IRU

VXPPDU\� MXGJPHQW�� ZH� PXVW� JLYH� $SSHOODQW� WKH� EHQHILW� RI� DOO� UHDVRQDEOH

LQIHUHQFHV� WR� EH� GUDZQ� IURP� WKH� SOHDGHG� IDFWV�� � &XUU\� Y�� (VWDWH� RI

7KRPSVRQ������$��G������3D��6XSHU����������8QGHUWDNLQJ�VXFK�UHYLHZ�ZH

DUH�QRW� SUHSDUHG� WR�KROG� DV� D�PDWWHU� RI� ODZ� WKDW�$SSHOODQW¶V� LQMXULHV�ZHUH

FDXVHG�E\�DQ�RFFXUUHQFH�ZKLFK�ZDV� DQ� LQKHUHQW� ULVN� RI� WKH� VSRUW� RI� VQRZ

VNLLQJ���:KLOH�VXFK�DFFLGHQWV�DUH�WR�EH�H[SHFWHG�ZKLOH�HQJDJHG�LQ�VNLLQJ��ZH

FRQFOXGH�WKDW�D� MXU\�PXVW�GHFLGH�ZKHWKHU�WKLV� W\SH�RI�DFFLGHQW� LV� FRPPRQ

DQG�H[SHFWHG�WR�RQH�LQ�$SSHOODQW¶V�SRVLWLRQ�

���� :H�IXUWKHU�QRWH�DV� UHFRJQL]HG� LQ�%HUPDQ�Y��5DGQRU�����$��G�����

���� �3D�6XSHU�� ������� WKH�QR�GXW\� UXOH� LV� D� VHSDUDWH� DQG� GLVWLQFW� FRQFHSW

IURP�WKH�GHIHQVH�RI�DVVXPSWLRQ�RI� WKH� ULVN�� � ³$VVXPSWLRQ�RI�WKH� ULVN� LV�DQ

DIILUPDWLYH� GHIHQVH�� 5HVWDWHPHQW� RI� 7RUWV� �6HFRQG�� �����*� WR� EH� SOHDGHG

DQG�SURYHG�E\� WKH�GHIHQGDQW�� UDWKHU� WKDQ�DV� SDUW� RI� SODLQWLII¶V� SULPD� IDFLH

FDVH�´� � ,G�� � DW� ����� � $OWKRXJK� 3HQQV\OYDQLD� KDV� JHQHUDOO\� DEROLVKHG� WKH

GHIHQVH�RI�FRQWULEXWRU\�QHJOLJHQFH�LQ�IDYRU�RI�FRPSDUDWLYH�QHJOLJHQFH�LQ���

3D�&�6�$���D��DQG��E����LW�KDV�E\�H[FHSWLRQ�SUHVHUYHG�DVVXPSWLRQ�RI�WKH�ULVN
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LQ� UHODWLRQ�WR�GRZQKLOO� VNLLQJ� LQ� WKH�3HQQV\OYDQLD�6NLHU¶V�5HVSRQVLELOLW\�$FW�

���3D�&�6�$��������F���,W�SURYLGHV�

�F��'RZQKLOO�6NLLQJ��±

��� 7KH� *HQHUDO� $VVHPEO\� ILQGV� WKDW� WKH� VSRUW� RI� GRZQKLOO
VNLLQJ� LV� SUDFWLFHG� E\� D� ODUJH� QXPEHU� RI� FLWL]HQV� RI� WKLV
&RPPRQZHDOWK� DQG� DOVR� DWWUDFWV� WR� WKLV� &RPPRQZHDOWK
ODUJH�QXPEHUV�RI�QRQUHVLGHQWV�VLJQLILFDQWO\�FRQWULEXWLQJ�WR
WKH�HFRQRP\�RI�WKLV�&RPPRQZHDOWK���,W�LV�UHFRJQL]HG�WKDW
DV� LQ� VRPH� RWKHU� VSRUWV�� WKHUH� DUH� LQKHUHQW� ULVNV� LQ� WKH
VSRUW�RI�GRZQKLOO�VNLLQJ�

��� 7KH�GRFWULQH�RI�YROXQWDU\�DVVXPSWLRQ�RI� ULVN� DV� LW� DSSOLHV
WR�GRZQKLOO�VNLLQJ�LQMXULHV�DQG�GDPDJHV�LV�QRW�PRGLILHG�E\
VXEVHFWLRQV��D��DQG��E��

���� ,Q�6PLWK�Y��6HYHQ�6SULQJV�)DUP��,QF�������)��G��������������WKH

FRXUW�ZDV� DVNHG� WR� LQWHUSUHW� WKH� $FW� WR� GHFLGH� ZKHWKHU� WKH� DSSHOODQW� KDG

DVVXPHG� WKH� ULVN� RI� KLV� VNL� LQMXULHV�� � 7KH� FRXUW� QRWHG� WKDW� LQ� RUGHU� WR

HVWDEOLVK�WKDW�WKH�SODLQWLII�DVVXPHG�WKH�ULVN��WKH�GHIHQGDQW�PXVW�SURYH�WKDW

WKH�SODLQWLII�NQHZ�RI�WKH�ULVN��DSSUHFLDWHG�LWV�FKDUDFWHU�DQG�YROXQWDULO\�FKRVH

WR� DFFHSW� LW�� � ,G�� DW� ������ � )DFWRUV� VXFK� DV� DJH�� ODFN� RI� LQIRUPDWLRQ�

H[SHULHQFH��LQWHOOLJHQFH��XQGHUVWDQGLQJ��DQG�YROXQWDULQHVV�ZHUH�DOO�ORRNHG�WR

DV�PDWWHUV�ZKLFK�PXVW�EH�FRQVLGHUHG���,G��DW������� �7KH�FRXUW�QRWHG� WKDW

WKHVH�DUH�XVXDOO\�TXHVWLRQ�RI�IDFW�IRU�D�MXU\��EXW�UXOHG�WKDW�WKHUH�ZDV�QRWKLQJ

IRU�D�IDFW�ILQGHU�WR�FRQVLGHU�LQ�WKLV�FDVH�ZKHUH�WKH�SODLQWLII¶V�RZQ�WHVWLPRQ\

GHPRQVWUDWHG�WKDW�KH�VXEMHFWLYHO\�DSSUHFLDWHG�WKH�ULVN�DQG�YROXQWDULO\�FKRVH

WR�FRQIURQW�WKHP��,G���7KH�SODLQWLII��DQ�H[SHULHQFHG�VNLHU�ZDV�LQMXUHG�DV�KH

VWUXFN� D� SROH� DQG� VQRZ�PDNLQJ� HTXLSPHQW� DV� KH� DWWHPSWHG� WR� GHVFHQG� D
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VWHHS�VNL� VORSH�� �7KH�FRXUW� UHPDUNHG� WKDW�WKH�SODLQWLII�NQHZ� WKH�VORSH�ZDV

PDUNHG� ³0RVW� 'LIILFXOW�´� WKDW� SHRSOH� DKHDG� RI� KLP� ZHUH� KDYLQJ� WURXEOH

QHJRWLDWLQJ�WKH�LF\�VORSH�DQG�WKDW�XQSURWHFWHG�SROHV�OLQHG�WKH�FHQWHU�RI�WKH

KLOO�� \HW� KH� FKRVH� WR� GHVFHQG� WKH� VORSH� UDWKHU� WKDQ� VLGH�VWHS� XSKLOO� WR� D

JHQWOHU�VORSH��,G�

���� 7KH� LQVWDQW� FDVH� LV� PDUNHGO\� GLIIHUHQW� IURP� 6PLWK�� � ,W� FDQ� QRW� EH

UHDGLO\�VDLG�WKDW�$SSHOODQW�HQFRXQWHUHG�D�NQRZQ�ULVN�ZKHQ�VKH�ZDV�VWUXFN�E\

D�ZD\ZDUG�VNLHU�DW�WKH�EDVH�RI�WKH�VORSH��XQOLNH�WKH�SODLQWLII�LQ�6PLWK�ZKR

ZDV�LQMXUHG�DIWHU�FKRRVLQJ�WR�GHVFHQG�DQ�LF\�VORSH��,W�FDQQRW�EH�GHWHUPLQHG

RQ�WKH�UHFRUG�EHIRUH�XV�WKDW�$SSHOODQW¶V�H[SHULHQFH�RU�NQRZOHGJH�FDXVHG�KHU

WR�UHFRJQL]H�WKH�ULVN�RI�EHLQJ�KLW�E\�DQ�HUUDQW�VNLHU�ZKLOH�VKH�ZDV�ORFDWHG�DW

WKH� EDVH� RI� WKH� VORSH� DQG� WKDW� VKH� ZLOOLQJO\� DFFHSWHG� WKDW� ULVN�

)XUWKHUPRUH��LW�LV�TXHVWLRQDEOH�ZKHWKHU�WKH�6NLHU¶V�5HVSRQVLELOLW\�$FW�ZRXOG

HYHQ�EH�DSSOLFDEOH�LQ�WKLV�FDVH���7KH�$FW�FRYHUV�³GRZQKLOO�VNLLQJ´�DQG�QRWHV

WKDW� WKHUH� DUH� LQKHUHQW� ULVNV� LQ� WKH� VSRUW� RI� ³GRZQKLOO� VNLLQJ�´� � $SSHOODQW

FODLPV�VKH�ZDV�QRW�HQJDJHG�LQ�GRZQKLOO�VNLLQJ�ZKLOH�VKH�ZDV�LQMXUHG��,I�WKH

MXU\� DFFHSWV� WKLV� SRVLWLRQ�� WKDW� $SSHOODQW� ZDV� QRW� ³GRZQKLOO� VNLLQJ´� DW� WKH

WLPH� RI� WKH� DFFLGHQW�� WKHQ� WKH� $FW� ZRXOG� QRW� DSSO\�� � 7KLV� LV�� KRZHYHU�� D

PDWWHU�DSSURSULDWHO\�OHIW�IRU�D�MXU\�WR�UHVROYH�

���� �:H�WXUQ�QRZ�WR�$SSHOODQW¶V�FODLP�WKDW�WKH�FRXUW�HUUHG�LQ�ILQGLQJ�WKDW

VKH� UHOHDVHG�$SSHOOHH�RI� OLDELOLW\�� �7KH�FRXUW� UHDFKHG�WKLV�FRQFOXVLRQ�EDVHG
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XSRQ�$SSHOODQW¶V�VLJQDWXUH�RQ�D�5HOHDVH�$JUHHPHQW�VKH�VLJQHG�LQ�UHODWLRQ�WR

KHU�UHQWDO�RI�VNL�HTXLSPHQW���,Q�SHUWLQHQW�SDUW�WKDW�DJUHHPHQW�SURYLGHV�

,� DJUHH� WR� KROG� KDUPOHVV� DQG� LQGHPQLI\� WKH� VNL� VKRS� DQG� LWV
RZQHUV��DJHQWV�DQG�HPSOR\HHV�IRU�DQ\�ORVV�RU�GDPDJH��LQFOXGLQJ
DQ\� WKDW� UHVXOWV� IURP� FODLPV� IRU� SHUVRQDO� LQMXU\� RU� SURSHUW\
GDPDJH�UHODWHG�WR�WKH�XVH�RI�WKLV�HTXLSPHQW��H[FHSW�UHDVRQDEOH
ZHDU�DQG�WHDU�

«

,�XQGHUVWDQG�WKDW�WKHUH�DUH�LQKHUHQW�DQG�RWKHU�ULVNV�LQYROYHG�LQ
WKH� VSRUW� IRU�ZKLFK� WKLV� HTXLSPHQW� LV� WR� EH� XVHG�� VQRZ� VNLLQJ�
WKDW�LQMXULHV�DUH�D�FRPPRQ�DQG�RUGLQDU\�RFFXUUHQFH�RI�WKH�VSRUW�
DQG�WKDW�LQMXULHV�LQFOXGLQJ�NQHH�LQMXULHV�FDQ�RFFXU�UHJDUGOHVV�RI
WKH�XVH�RI�D�VNL�ERRW�ELQGLQJ�V\VWHP��DQG�,�IUHHO\�DVVXPH�WKRVH
ULVNV�

«

,� KHUHE\� UHOHDVH� WKH� VNL� VKRS� DQG� LWV� RZQHUV�� DJHQWV� DQG
HPSOR\HHV� IRUP� DQ\� DQG� DOO� OLDELOLW\� IRU� GDPDJH� DQG� LQMXU\� WR
P\VHOI� RU� WR� DQ\�SHUVRQ�RU� SURSHUW\� UHVXOWLQJ� IURP� QHJOLJHQFH�
LQVWDOODWLRQ��PDLQWHQDQFH�� WKH� VHOHFWLRQ�� DGMXVWPHQW� DQG�XVH� RI
WKLV� HTXLSPHQW�� DFFHSWLQJ�P\VHOI� WKH� IXOO� UHVSRQVLELOLW\� IRU� DQ\
DQG�DOO�VXFK�GDPDJH�RU�LQMXU\�ZKLFK�PD\�UHVXOW�

���� $SSHOODQW�PDLQWDLQV��DQG�ZH�DJUHH�� WKDW�WKLV� UHOHDVH�SHUWDLQV�RQO\� WR

WKH� UHQWDO�RI� VNL�HTXLSPHQW�DQG� LQMXULHV� UHODWHG� WR� WKDW� UHQWDO�� � ,W� LV� QRW� D

UHOHDVH�RI�WKH�UHVRUW�IDFLOLW\�UHODWHG�WR�WKH�XVH�RI�WKH�IDFLOLW\�RU�DQ\�DFFLGHQW

ZKLFK�PD\�RFFXU�RQ�WKH�SUHPLVHV���$�UHDGLQJ�RI�WKH�ODQJXDJH�RI�WKH�UHOHDVH

PDNHV� LW� HYLGHQW� WKDW� LW� SHUWDLQHG� WR� LQMXULHV� UHODWHG� WR� WKH� UHQWDO� RI� VNL

HTXLSPHQW���7KXV��WKH�WULDO�FRXUW�HUUHG�LQ�UXOLQJ�WKDW�$SSHOODQW¶V�VLJQDWXUH�RQ

WKH� UHOHDVH� DJUHHPHQW� EDUUHG� WKH� SUHVHQW� DFWLRQ�� � %HFDXVH� ZH� ILQG� WKH

DJUHHPHQW� KDV� QR� UHOHYDQFH� WR� WKH� LQVWDQW� PDWWHU�� ZH� QHHG� QRW� UHDFK
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$SSHOODQW¶V�FODLP�WKDW�WKH�VNL�HTXLSPHQW�UHQWDO�DJUHHPHQW�ZDV�D�FRQWUDFW�RI

DGKHVLRQ�

���� -XGJPHQW� UHYHUVHG�� � &DVH� UHPDQGHG� IRU� QHZ� WULDO�� � -XULVGLFWLRQ

UHOLQTXLVKHG�

���� -XGJH�&LULOOR�ILOHV�D�GLVVHQWLQJ�RSLQLRQ�
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$SSHDO�IURP�WKH�-XGJPHQW�HQWHUHG�-XQH���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�)D\HWWH�&RXQW\�

&LYLO�1R�����RI������*�'�

%()25(� '(/�62/(��-2+1621��--��DQG�&,5,//2��3�-�(�
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��� %HFDXVH� ,� EHOLHYH� WKDW� $SSHOODQW� DVVXPHG� WKH� ULVN� DQG�� WKHUHIRUH�

$SSHOOHH�VKRXOG�EH�DEVROYHG�RI�DQ\�DQG�DOO� GXWLHV� DQG� UHVXOWDQW� OLDELOLW\� WR

$SSHOODQW��,�UHVSHFWIXOO\�GLVVHQW�

��� $SSHOODQW��D�VHQLRU�FODVV�PHPEHU�RI�KHU�KLJK�VFKRRO�VNL�FOXE��WUDYHOHG

WR�$SSHOOHH¶V�VNL�UHVRUW�RQ�-DQXDU\����������WR�HQMR\�DQ�DIWHUQRRQ�RI�VNLLQJ�

$SSHOODQW� KDG� EHHQ� VNLLQJ� IRU� PRUH� WKDQ� RQH� \HDU� SULRU� WR� WKLV� WULS� DQG

FRQVLGHUHG� KHUVHOI� DQ� LQWHUPHGLDWH�OHYHO� VNLHU�� � 6KH� KDG�� LQ� IDFW�� VNLHG� DW

$SSHOOHH¶V�UHVRUW�IRU�WZR�VHDVRQV���$SSHOODQW�KDG�SDLG�IRU�D�OLIW�WLFNHW�DQG�D

VNL�UHQWDO�HTXLSPHQW�WLFNHW�LQ�DGYDQFH���3ULRU�WR�UHFHLYLQJ�KHU�VNL�HTXLSPHQW�

$SSHOODQW� VLJQHG� DQ� DJUHHPHQW� UHOHDVLQJ� WKH� VNL� VKRS� IURP� DQ\� DQG� DOO

OLDELOLW\� IRU� GDPDJH� DQG� LQMXULHV� VXVWDLQHG� DV� D� UHVXOW� RI� KHU� XVH� RI� WKH

HTXLSPHQW�
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��� $SSHOODQW�FRPPHQFHG�VNLLQJ�WKH�VORSHV��WUDYHOLQJ�WKURXJK�DW�OHDVW�RQH

UXQ� EHIRUH� VKH� ZDV� NQRFNHG� RYHU� E\� DQ� XQLGHQWLILHG�� IHOORZ� VNLHU�� � 7KH

FROOLVLRQ�RFFXUUHG�DV�$SSHOODQW�ZDV� ILQLVKLQJ�D� UXQ�DQG�HQWHULQJ�D� FRPPRQ

DUHD�DW�WKH�EDVH�RI�WKH�VNL�VORSH�LQWR�ZKLFK�VNLHUV�HPSWLHG���$SSHOODQW�ILOHG

VXLW� DJDLQVW�$SSHOOHH� IRU� KHU� LQMXULHV� VXVWDLQHG�DV� D� UHVXOW� RI� WKH� FROOLVLRQ�

FODLPLQJ�WKDW�$SSHOOHH�ZDV�QHJOLJHQW�LQ�LWV�VXSHUYLVLRQ�DQG�FRQWURO�RI�VNLHUV

RQ�LWV�VORSH�DQG�LQ�IDLOLQJ�WR�ZDUQ�KHU�RI�WKH�GDQJHU�VKH�H[SHULHQFHG�

��� 7KH�WULDO�FRXUW�HQWHUHG�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�$SSHOOHH��ILQGLQJ

WKDW�$SSHOOHH�ZDV�DEVROYHG�IURP�DOO�OLDELOLWLHV�EHFDXVH�$SSHOODQW�DVVXPHG�WKH

ULVN� RI� WKH� FROOLVLRQ�� � ,Q� WKH� 3HQQV\OYDQLD¶V� 6NLHU¶V� 5HVSRQVLELOLW\� $FW�� ��

3D�&�6�$���������F���XSRQ�ZKLFK� WKH� WULDO� FRXUW� UHOLHG�� WKLV�&RPPRQZHDOWK

SUHVHUYHG� WKH� RWKHUZLVH� DEROLVKHG� GRFWULQDO� GHIHQVH� RI� DVVXPSWLRQ� RI� WKH

ULVN���6HFWLRQ������VWDWHV�

'RZQKLOO�VNLLQJ�²

��� 7KH� *HQHUDO� $VVHPEO\� ILQGV� WKDW� WKH� VSRUW� RI� GRZQKLOO
VNLLQJ� LV� SUDFWLFHG� E\� D� ODUJH� QXPEHU� RI� FLWL]HQV� RI� WKLV
&RPPRQZHDOWK� DQG� DOVR� DWWUDFWV� WR� WKLV� &RPPRQZHDOWK
ODUJH�QXPEHUV�RI�QRQUHVLGHQWV�VLJQLILFDQWO\�FRQWULEXWLQJ�WR
WKH�HFRQRP\�RI�WKLV�&RPPRQZHDOWK���,W�LV�UHFRJQL]HG�WKDW
DV� LQ� VRPH� RWKHU� VSRUWV�� WKHUH� DUH� LQKHUHQW� ULVNV� LQ� WKH
VSRUW�RI�GRZQKLOO�VNLLQJ�

��� 7KH�GRFWULQH�RI�YROXQWDU\�DVVXPSWLRQ�RI� ULVN� DV� LW� DSSOLHV
WR�GRZQKLOO�VNLLQJ�LQMXULHV�DQG�GDPDJHV�LV�QRW�PRGLILHG�E\
VXEVHFWLRQV� �D�� DQG� �E�� >VXEVHFWLRQV� UHODWLQJ� WR
FRPSDUDWLYH� QHJOLJHQFH� DQG� FRQWULEXWLRQ� DPRQJ
GHIHQGDQWV@�

���3D�&�6�$���������F��
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��� $VVXPSWLRQ�RI�WKH�ULVN�LV�DQ�DIILUPDWLYH�GHIHQVH�WKDW�PXVW�EH�SURYHQ

E\� D� GHIHQGDQW�� � ³3UHOLPLQDU\� DQG� GHOLEHUDWH� FRQGXFW� GRQH� ZLWK� DQ

DZDUHQHVV�RI�WKH�VSHFLILF�ULVNV�LQKHUHQW�LQ�WKH�DFWLYLW\�LV�D�SURSHU�EDVLV�IRU

LPSO\LQJ�DVVXPSWLRQ�RI� ULVN�´� �)LVK�Y��*RVQHOO������$��G�������������3D�

6XSHU��������

���� ,W�LV�FOHDU�WKDW�$SSHOODQW�DVVXPHG�WKH�ULVN�DW�$SSHOOHH¶V�VNL�UHVRUW�DQG�

WKHUHIRUH�� WKDW� VXPPDU\� MXGJPHQW� ZDV� SURSHUO\� HQWHUHG�� DV� WKHUH� LV� QR

LVVXH� RI� PDWHULDO� IDFW� ZLWK� UHJDUG� WR� $SSHOOHH¶V� GXW\� RU� SRWHQWLDO� OLDELOLW\�

&RQWUDU\� WR� WKH�PDMRULW\�� ,� DP� FRQYLQFHG� WKDW� WKH� WHUP� ³GRZQKLOO� VNLLQJ´

XVHG� LQ� VHFWLRQ� �����F�� DSSOLHV� WR� DOO� DFWLYLWLHV� UHODWHG� WR� WKH� VSRUW�

$FFRUGLQJO\��LW�LV�DQ�LQKHUHQW�SDUW�RI�GRZQKLOO�VNLLQJ�WKDW�RQH�HPSWLHV�LQWR�D

EDVLQ� DW� WKH� ERWWRP� RI� D� VNL� VORSH� ZLWK� WKH� LQWHQW� WR� WXUQ� DURXQG� DQG

DSSURDFK�WKH�VNL�OLIW�DQG�UHWXUQ�WR�WKH�WRS�RI�WKH�VORSH�WR�FRPSOHWH�DQRWKHU

UXQ���/RJLFDOO\�DQG�UHDVRQDEO\��WKHQ��DQ�H[SHULHQFHG�VNLHU�VXFK�DV�$SSHOODQW

PXVW� KDYH� H[SHFWHG� WKDW� RWKHU� IHOORZ� VNLHUV� ZRXOG� EH� HPSW\LQJ� LQWR� WKH

VDPH�EDVLQ�DW�WKH�ERWWRP�RI�WKH�PRXQWDLQ�DQG�FRXOG�SRWHQWLDOO\�FROOLGH�ZLWK

KHU�

��� $V� DGGLWLRQDO� VXSSRUW� IRU� WKH� IDFW� WKDW� $SSHOODQW� YROXQWDULO\� DVVXPHG

WKH�ULVN��$SSHOODQW¶V�VNL�OLIW�WLFNHW�ZKLFK�VKH�KDG�SUH�SXUFKDVHG�DQG�ZRUH�RQ

KHU�SHUVRQ�ERWK�EHIRUH�DQG�GXULQJ�WKH�FROOLVLRQ�VWDWHV��LQ�SDUW�

7KHUH�DUH�LQKHUHQW�DQG�RWKHU�ULVNV� LQ� WKH�VSRUW�RI�VNLLQJ�
7KHVH�ULVNV�LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR�������FROOLVLRQV�ZLWK
������RWKHU�VNLHUV���������,I�\RX�GR�QRW�DJUHH�WKDW�WKH�LQMXULHV�
VRPHWLPHV�VHULRXV��UHVXOWLQJ�IURP�WKHVH�ULVNV�DUH�QRW�WKH
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UHVSRQVLELOLW\�RI�6HYHQ�6SULQJV�)DUP��,QF��>$SSHOOHH@�DQG
GR�QRW�DJUHH�WKDW�\RX�YROXQWDULO\�DVVXPH�WKH�ULVN�RI�WKHVH
LQMXULHV�ZKLOH�SDUWLFLSDWLQJ�LQ�WKLV�VSRUW��GR�QRW�SXUFKDVH
D�WLFNHW��>(PSKDVLV�DGGHG@�

)XUWKHUPRUH�� WKH�1DWLRQDO� 6NL� $VVRFLDWLRQ�� UHFRJQL]LQJ� WKH� ULVN� RI� GRZQKLOO

VNLLQJ��KDV�VLJQV�SULQWHG�LQGLFDWLQJ�D�³6NLHU¶V�5HVSRQVLELOLW\�&RGH�´��$SSHOODQW

DGPLWWHG�WKDW�RQH�VXFK�VLJQ�ZDV�SRVWHG�DW�$SSHOOHH¶V�VNL�UHVRUW�DQG�WKDW�VKH�

LQ�IDFW��KDG�UHYLHZHG�WKH�&RGH�DQG�ZDV�DZDUH�RI�LWV�ZDUQLQJV�ZKLFK�VWDWHG�

7KHUH� DUH� HOHPHQWV� RI� ULVN� LQ� VNLLQJ� WKDW� FRPPRQ� VHQVH� DQG
SHUVRQDO�DZDUHQHVV�FDQ�KHOS�UHGXFH�

�� 6NL�XQGHU�FRQWURO�DQG�LQ�VXFK�D�PDQQHU�WKDW�\RX�FDQ�VWRS�RU
DYRLG�RWKHU�6NLHUV�RU�REMHFWV�

�� :KHQ�VNLLQJ�GRZQKLOO�RU�RYHUWDNLQJ�DQRWKHU�VNLHU��\RX�PXVW
DYRLG�WKH�VNLHU�EHORZ�\RX�

�� <RX� PXVW� QRW� VWRS� ZKHUH� \RX� REVWUXFW� D� WUDLO� RU� DUH� QRW
YLVLEOH�IURP�DERYH�

�� :KHQ� HQWHULQJ� D� WUDLO� RU� VWDUWLQJ� GRZQKLOO�� \LHOG� WR� RWKHU
VNLHUV�

�� $OO�VNLHUV�VKDOO�XVH�GHYLFHV�WR�SUHYHQW�UXQDZD\�VNLV�
�� <RX�VKDOO�NHHS�RII�FORVHG�WUDLO�DQG�SRVWHG�DUHDV�DQG�REVHUYH

DOO�SRVWHG�VLJQV�

��� %DVHG�XSRQ�DOO�WKH�IDFWV�RI�UHFRUG��,�ZKROHKHDUWHGO\�GLVDJUHH�ZLWK�WKH

PDMRULW\¶V� FRQFOXVLRQ� WKDW� WKHUH� LV� DQ� LVVXH�RI�PDWHULDO� IDFW�ZLWK� UHJDUG� WR

ZKHWKHU� $SSHOODQW� ZDV� HQJDJHG� LQ� ³GRZQKLOO� VNLLQJ´� DW� WKH� WLPH� RI� WKH

DFFLGHQW�DQG��WKHUHIRUH��ZKHWKHU�WKH�DVVXPSWLRQ�RI�WKH�ULVN�GRFWULQH�XQGHU

VHFWLRQ� �����F�� DSSOLHV� WR� WKH� LQVWDQW� FDVH�� � 7R� PH� WKHUH� LV� QR� LVVXH�

UHDVRQDEOH� SHUVRQV� FRXOG� QRW� GLIIHU� DV� WR� WKH� FRQFOXVLRQ� WKDW� $SSHOODQW

VXEMHFWLYHO\� DSSUHFLDWHG� WKH� ULVN� VKH�HQFRXQWHUHG� DQG�YROXQWDULO\� FKRVH� WR

FRQIURQW� LW�� � 6HH� 6PLWK� Y�� 6HYHQ� 6SULQJV� )DUP�� ,QF��� ���� )��G� ����
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�������� %XUNH� Y�� 6NL� $PHULFD�� ,QF��� ���� )��G� ��� ��WK� &LU�� ������

.RWRYVN\� Y�� 6NL� /LEHUW\� 2SHUDWLQJ� &RUS��� ���� $��G� ���� �3D�� 6XSHU�

������


